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CHAPTER 861
PROBATE — FAMILY RIGHTS

SUBCHAPTERI 861.07 Personal liability of recipients.
INTEREST IN MARITAL PROPERY 861.08 Proceeding for election; time limit.
861.01 Ownership of marital property at death. 861.09 Right of election by or on behalf of surviving spouse.
861.015 Satisfactionof nonholding spouse’marital property interest in certain 861.10  Waiver of right to elect; failure to elect.
businesgroperty 861.11 Protection of payers and other 3rd parties.
SUBCHAPTER II SUBCHAPTER Il
ELECTIVE SHARE IN OTHER RIGHTS,

ALLOWANCES AND EXEMPTIONS

861.018 Definiti DEFERRED MARIAL PROPER'Y 861.17 Rights in property transferred in fraud of surviving spouse.
: efinitions. ) 861.20 Survivingspouses right in nondomiciliary decedestteal property in this
861.02 Deferred marital property elective share. state.
861.03 Augmenteddeferred marital property estate: decedemtobateproperty  gg1.21 Assignmenbf home to surviving spouse.
andnonprobate or other property transfers. ! 861.31 Allowance to family during administration.
861.04 Augmenteddeferred marital property estatsurviving spouse’property  861.33  Selection of personalty by surviving spouse or children.
andtransfers to others. 861.35 Special allowance for support of spouws® support and education of
861.05 Augmenteddeferred marital property estate: calculation of propeteyr dependenthildren.
ests. 861.41 Exemption of property to be assigned to surviving spouse.
861.06 Satisfactiorof deferred marital property elective share. 861.43 Authority and powers of conservatguardian or agent.
SUBCHAPTERI thatvalue, plus any income from the property subject talites
tive after the death of the decedent and before satisfadtion.
INTEREST IN MARITAL PROPERY purposesf determining the income from tipeoperty subject to
Cross-reference: See definitions in 851 adirective, such propertshall be treated as a legacy or devise of

NOTE: 1985 Wis. Act 37, which created ss. 861.03 to 861.13, contains explan propertyother than money under&1.20 (5) (b) 1.
atory notes. These notes alsmay be found in legislative council information ; ; ; ;
memorandum 85-7, part | ~ (3) If the interest of the nonholding spouse under this section
is not satisfied within one year after the decedent speassith
becausehe clear market value of the property subject to the-direc
(1) SURVIVING SPOUSE'SONE-HALF INTEREST IN MARITAL PROP tive has not been determined, the court having jurisdiction of the

ERTY. Upon the death of either spouse, the surviving spouse ret;gﬁ%edenspousei egtate shall do either of.the following:
his or her undivided one-half interest in each item of marital-prop (&) Order thathe interest of the nonholding spouse shall be sat
erty. The surviving spouseundivided one—half interest in eac)'CSf'ed after the determination of clemarketvalue, at a date speci
item of marital property is nagubject to administration. Owner 11€d by the court. )
ship and management and control rights are set forth under ss(b) Order that the interest of the nonholding speisdl be sat
857.01and857.015 isfied before the determination of clear market value basethon
(2) INTERESTOFA 3RDPARTY IN MARITAL PROPERTY. A 3rd party ~ €Stimateof the clear market value, subject to any necesaijnst
whois a successor in interest to all or part of the decexis@¥s Mentupon final determination of clear market value.
interestin marital property is a tenant in common with the surviv  (4) Thefollowing propertyis not available to satisfy the non
ing spouse. holding spouses marital property interest in the property subject
(3) PERSONALINJURY DAMAGES; LOSTEARNINGS. To the extent {0 the directive: _ _ .
thatmarital property includes damages for loss of fulnceme (a) Property included in an order extension or revisioof
arisingfrom a personal injury clairof the surviving spouse, the anorder for an allowance under 861.31made before satisfac
surviving spouse is entitled to receive as individual properay  tion of the nonholding spouseinterest.
portion of the award that represents an income substitute after theb) Property selected under8§1.33before satisfaction of the
deathof the other spouse. nonholdingspouses interest.
History: 1983 a. 1861985 a. 371987 a. 393 (c) Property included in an order for allowance under s.

New probate and non-probate property elections undscdisins marital prop H ; ;
ertyact. Erlanger and Beberger WBB OCt. and Nav1986, 861.35made before satisfactiaf the nonholding spouseinter

Wisconsins New Probate Code. Erlangéhfs. Law Oct. 1998. est.

(5) Satisfactionof a nonholding spouse’'marital property
861.015 Satisfaction of nonholding spouse’ s marital  interestunder this section shall not adverselgetfany of theol-
property interest in certain business property . (1) Iffol- lowing:
lowing the death of a spouse propeitysubject to a directive  (a) The nonholding spousemarital property interest in prop
unders.857.015 the marital property interest of the nonholdingrty not subject to the directive.
spousen the property shall be satisfied within one year after the (b) The nonholding spouse’election under s861.02 of
decedentpouses death from other property which is of equafieferredmarital property other than deferred marital property
clearmarket value at the time of satisfaction. Except as providegdbjectto the directive.
undersub.(3), if the interest of the nonholding spouse under thisSHistory: 1987 a. 3931997 a. 188
sectionis not satisfied within ongear after the decedent spogse’
death,this section does not apply atite nonholding spouse’
marital property interest in the property subject to dtiective
continuesas if the directive had not been made.

(2) Forpurposes of this section, property subject to a directive
is valued by itsclear market value on the date of the decedent’
death. Satisfaction of the nonholding spouseiarital property
interestin the property subject to the directive shall be based 861.018 Definitions. In this subchapter:

861.01 Ownership of marital property at death.

SUBCHAPTERII

ELECTIVE SHARE IN
DEFERRED MARITAL PROPERY
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(1) “Augmenteddeferred marital property estate” medims includedproperty and reduction faxpenses and claims are gov

propertyunder s861.02 (2) ernedby s.861.05

(2) “Deferredindividual property” means any property that (4) SaTisFacTioN. Satisfaction of the augmenteteferred
satisfiesall of the following: marital property electiveshare is governed by $61.06 861.07

(@) Is not classified by cfi66. and861.11 _ _

(b) Was brought to the marriage or acquired whilesiheuses (5) ProceepINGs. Proceedings for thelection are governed
weremarried. by 5586108and86109

(c) Would have been classified as individpadperty under ch. (6) WAIVER. Waiver of the deferred marital property elective
766if the property had been acquired whens6 applied. shareis governed by $361.10

(3) “Nonadverseparty” means a person who has a power (7) APPLICABILITY OFELECTION. (@) Unless the right has been
relatingto atrust or other property arrangement but who does ni@ggived under s.861.100r other limitations of this subchapter
have a substantial beneficial interest that would be adversé{Plythe surviving spouse is eligible make the election if at the
affectedby exercise or nonexercise of that pawexceptthat tme of the deceders'death the decedent is domiciled in this state.
“nonadverseparty” does not include a person whas a general ~ (b) If a decedent who is not domiciled in this state oread
powerof appointment over propertyith respect to that property pPropertyin this state, the right of the surviving spouse to take an

(4) “Power” includes a power to designate beneficiary of €lective share in that property is governed 864..20
a beneficiary designation. (8) SPECIAL PROVISIONIF SURVIVING SPOUSECAUSED DEATH OF
“p f int t"incl ignate the DECEDENT. If the surviving spouse unlawfully and intentionally
begse)ficia?;/,z)?r: bi?\g?iga?; ge;%cn:ﬁ(e; a powter designate the kills the decedent, as determingwtler s854.14 (5) the estate of
) the decedent shall have the right to elect no more than 50% of the

(6) “Presently exercisable general power of appointmenty .y mentedieferred marital property estate as determined under

meansa power of appointment under which, at the time in que§,j 2) " The court shall construe the provisions 0B€4..03to
tion, the decedent helal power to create a present or future intereggq 1 {4s necessary to achieve the intent of this paragraph
in himself or herself, his or her creditors, his or her estate or cre lHiS'mry: 1083 a. 1861985 a. 3%s.144, 145 Stats, 1985 s. 861.02987 a. 393'

tors of his or her estate ang@wer to revoke or invade the princi 1991a. 224301, 315 1993 a. 2131997 a. 188
pa| of a trust or other property arrangement’ whether or not t_hélOTEZ 1991 Wis. Act 301, which affected this section, contains extensive leg

f ; ; islative council notes.
decedenhad the capacity to exercise the power at the time. Deferred marital propertynder sub. (1) is property subject to administration for

(7) “Property” has the meaningiven in s.851.27 and all purposes including the payment of claims under's. 879.63. In Matter of Estate of

i i o i i Moccero,168 Ws. 2d 313483 N.W2d 310(Ct. App. 1992).
includesvalues SUbJECt toa benef|C|ary deSIQnatlon' Wisconsin’sNew Deferred Marital Property Election. Erlang@vs. Law April

(8) “Right to income” includes a right to payments under 2999.
commercialor private annuityan annuity trust, a unitrust osin
ilar arrangement. _ o ~ 861.03 Augmented deferred marital property estate:
(9) “Transfer” includes, but is not limited to, the following: decedent’'s probate property and nonprobate or other
(a) An exercise or release of a presently exercisable gengreiperty transfers.  Subject to s861.05 the augmented

powerof appointment held by the decedent. deferredmarital property estate includes all of the following:
(b) A lapse at death of a presently exercisable general powef1) DEFERRED MARITAL PROPERTY IN DECEDENT'S PROBATE
of appointment held by the decedent. ESTATE. The value of deferred marital property in the decedent’

(c) An exercise, release or lapse of either of the following: Probate estate.

1. A general power oippointment that the decedent created (2) DEFERRED MARITAL PROPERTY PASSING NONPROBATE AT
in himself or herself. DECEDENT'SDEATH. The valueof deferred marital property owned

or owned in substance lilge decedent immediately before death
2. A power under $861.03 (3)hat the decedent conferred Othat passed outside probate atdieeedens death, including the
anonadverse party

History: 1997 a. 188 following: , . ) . .
Wisconsins New Probate Code. ErlangaMs. Law Oct. 1998. (a) The decedert’fractionalinterest in deferred marital prop

erty that was held by the decedent with thyht of survivorship.

(b) The decedergt’ownershipnterest in deferred marital prop
erty that was held by the decedent in a form payable or transferable
/8@ death, including deferred employment benefit plans, individ
ual retirementaccounts, annuities and transfers undé&i66.58
(3) (), or in coownership with the right of survivorship.

861.02 Deferred marital property elective  share.
(1) AmMouNT. The surviving spouse hdke right to elect an
amountequal to no more than 50% of the augmented defer
marital property estate as determined under &2ib.

(2) AUGMENTED DEFERREDMARITAL PROPERTYESTATE. (a) If Deferred ital i the f ¢ ds of i
the presumption of marital property undei766.31 (2)is rebutted (c) Deferred marital propery the form of proceeds of insur

asto the classification of an asset or a portion thereof, the asse?feon the life of the decedent, including accidental death-bene
portionis presumed to be deferred marital property egts, that were payable at the decedemtath, if the decedent

. . ownedthe insuranceolicy immediately before death or if the
(b) The augmented deferred marital property estate is the (Qfgtedentlone and immediately before death held a presently

valueof the deferred marital property of the spouses, i”ESp,ECt%?ercisablegeneral power of appointmeaver the policy or its
of where the property was acquired or where the property4s CHfoceeds.

rently located, including real property located in another jurisdi

h " P (d) Deferred marital property over whithe decedent alone,
H)?/Ci.nlgt En;tlgggﬁgl_ types of property that fall within any of the fOIimmediatelybefore deathheld a presently exercisable general

, powerof appointment, to the extent that the property passed at the
1. Probate and nonprobate transferthefdecedert’deferred gecedent'sleath by exerciseelease, lapse, default or otherwise.
marital property under $361.03 (1)o (3). _ (3) DEFERRED MARITAL PROPERTY TRANSFERRED WITH
2. Decedens gifts of deferred maritglroperty made during gretainep RIGHTSORBENEFITS. (a) The augmented deferred mari
the 2 years before the decederdeath under 861.03 (4) tal property estate includes the value of any deferred marital prop
3. Deferred marital property of the surviving spouse underexty transferred bythe decedent in which the decedent retained
861.04 rights or benefits, including but not limited to the following:

(3) CALCULATION OF PROPERTYINTERESTS. Exclusions from 1. Deferred marital propertyn which the decedent retained
the augmented deferred marital property estate, valuation tbe right to possession, use, enjoyment or incame that was
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irrevocablytransferred, téhe extent that the decedentight ter  would have been included under &1.03 had thesurviving
minatedat or continued beyond the decedenieath. spousebeen the decedent.

2. Deferred marital propertin which the decedent retained (2) Valuationof an interest under this section shall take into
theright, either alone or in conjunctiavith any person, to desig accounthe fact that the decedggredeceased the spouse. Subject
natethe persons who shall possess or enjoy the property or thea. 861.05 (2) the surviving spouse shall be treated as having
incometherefrom, tacontrol the time at which designated persongied on the date of the decedentleath.
shall possess or enjoy the property or income therefrom, or to altefistory: 1997 a. 188
or amend the terms of the transfer of the proptrtthe extent that
the decedens right terminated atr continued beyond the dece gg1 o5 Augmented deferred marital property estate:

dents death. . . _ calculation of property interests. (1) ExcLusions. The fo
3. Any transfer of deferred marital properitycluding trans  Jowing are not included in the augmenteferred marital prop
fer of an income interest, in which the decedent created a powety estate:

of appointment, including the power to revoke or terminate the ;) fransfers of deferred marital property to the extent that the

transferor to consume, invade or dispose of the principal g cegenteceived full or partial consideration for the transfer
income,if the power was exercisable by the decedent alone, by Bneyor moneys worth.

decedentn conjunction with another person or by a nonadverse . .

party,and if the power is for the benefit of the decedemtiitors  (?) Transfers under the U.S. social security system.

of the decedent, the decedsrstate or creditonf the deceders’ ~ (€) Transfers of deferred marital property to persons other than

estate. the surviving spouse, with the written joinder or written consent
(b) The amount included under péa) 3.is the value of the ©f the surviving spouse. . o

property subject to the power of appointment if the power of (d) Transfers of deferred marital propetty the surviving

appointments over propertythe value of the property that pro Spouseunder s861.33or 861.41

ducesor produced the income if the power of appointment is over (2) VALUATION. (a) Property included in the augmented

incomeor the power valued at the higher amount if the pavrer deferredmarital property estate unde86.1.03 (1)(2) (c)and(4)

appointmenis over both income and propertyhe value is lim (b) 2. is valued as of the date of the decedent spsulssith.

ited by the extent to which the power of appointment was exercis (p) Property included under861.03 (2) (a)(b) and(d) and

ableat the decederst'death or the property passed at the -decg) js valued immediately before the decedent spstdeth.

dent'sdeath by exercise, release, lapse, default or otherwise. (c) Propertyincluded under £61.03 (4) (b) 1is valued as of
(4) DEFERRED MARITAL PROPERTY TRANSFERRED WITHIN 2 thedate that the right, interest or power terminated.

YEARSPRIORTO DEATH. (&) In this subsection, termination occurs: (d) Property included under&61.03 (4) (b) 3is valued as of
1. With respect to a right or interest in propeviyien the right {ne date of the transfer '

or interest terminates by the terms of the governing instrument or . : : .
whenthe decedent transfers or relinquishes the right or intereg}. é%;;?@f%rlﬁﬂ em(?é'ftglrgrg?sg%t; g?gnpn;;?glggr;’]ggnc:gﬂe;n be
2. With respect to a power of appointment over propertigentified, only that component is valued.
whenthe power terminates by exercise, release, lapse, default O(f) The value of property included in the augmenteterred
otherwise. . marital property estate includes the commuted value ofpaey
3. With respect to a power of appointment under &J(d),  ent or future interest in deferred marital property and dbe
whenthe power terminates by exercise or release. _ mutedvalue of deferred marital property payable under any trust,
(b) The augmented deferred marital property estate includgé insurance settlement option, annuity contract, public er pri

thevalue of any deferred marital property transfetrgdhe dece  vatepension, disability compensation, death benefit or retirement
dent within the 2years lmmedlately pTECEdlng the deCGdEntb|an or any similar arrangement.

death,including the following: (3) REDUCTION FOR EQUITABLE PROPORTIONOF EXPENSESAND

_ 1. Deferred marital property that passed as a reftie e enForceasLE cLaMs.  The value of deferred marital property
minationof a right orinterest in, or power of appointment averincludedin the augmented deferred mariabperty estate under
propertythat would have been includedtire augmented deferreds 861.030r861.04shall be reduced by an equitable proportion of

marital property estate under su) (a) (b) or (d) or (3), ifthe  funeral and burial expenses, administrative expenses, other
right, interest or power had not terminated until the deceslenthargesand fees and enforceable claims.

death.The amount included is the value of the property that would (4) OVERLAPPING APPLICATION; NO DOUBLE INCLUSION. If the

Pia\r/lte l_Jeten |ntcluded if ﬂt"e p_ropter(tjy were valued at the time g e onerty could be included in theigmented deferred mari
ght, interest or power terminated. . tal property estate under more than one provision &1.030r

. 2. Transfers by the deceder)t of or relatlng to the deferred mM8k1.04 the property is included only once, anisiincluded under

ital property component of an insurance policy on the life of thge provision that yields the greatest value.

decedentif the proceedsvould have been included under s{#). History: 1985 a. 371991 a. 3011997 a. 188

(c) hadthe transfer not occurred. The amount included is the valu®OTE: 1991 Wis. Act 301, which affected this section, contains extensive leg

of the insuranc@roceeds to the extent that they were payableigigtive council notes.

the decederd’death.

3. Any transfer of deferred marital property to the extent th861.06 Satisfaction of deferred marital property elec -
it is not otherwise includeth the augmented deferred maritative share. (1) DeriNiTION. In this section, “property trans
propertyestate. The amount included is the value optioperty ferredto the surviving spouse” includes outright transfers that
atthe time of the transfebut only to the extent that the aggregathavebeen disclaimed by the surviving spouse. The term does not
transfersto any one doneé either of the 2 years exceededncludetransfers in trust that have been disclaimed by the surviv

$10,000. ing spouse, unless the surviving spouse had a general power of
History: 1985 a. 371987 a. 3931997 a. 188 appointmenbver the property in the trust during his or her-life
time or an interest in the trust after the disclaimer
861.04 Augmented deferred marital property estate: (2) INITIAL SATISFACTION OF DEFERRED MARITAL PROPERTY
surviving spouse’ s property and transfers to others. ELECTIVE SHARE. If the surviving spouse makes the election under

(1) Subjectto s.861.05 the augmented deferred marital propertg.861.02 the following categories of properdye used first to sat
estateincludes thevalue of any deferred marital property thaitsfy the elective share amount:
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(&) All property included in the augmented deferred marital (b) On petition of the surviving spouse showing that the mode

propertyestate under 861.04 of satisfaction chosen in pga) will create a hardship for the sur
(b) All marital, individual, deferred marital or deferred indiViving spouse, the court may order that dedént mode of satis
vidual property transferred to the surviving spouse: factionbe used.

1. From the decedestprobate estate, other thproperty ~ (4) EFFECTOF FEDERAL PREEMPTION. If any provision of this
transferredunder s.861.330r 861.41 and other than property Subchapteis preempted by federal law with respecany prop
transferredto the surviving spouse under 861.31or 861.35 €ty interest or benefit thas included under $61.03and that
exceptas ordered by the court undeB61.31 (4)or 861.35 (4) Would passbut for that preemption to a person other than the sur

2. By nonprobate transfer at the decedet¢ath. viving spouse, the recipient, unless he or she is a recipient for

. value,is subject to subgl) to (3).
3. By operation of any state or federal Jather than transfers — isory: 19917 a. 188 o)

underthe U.S. social security system.
4. By the decedent at any time during the decesldifi¢!, 861.08 Proceeding for election; time limit. (1) GENER-

exceptthat the following shall be excluded: ALLY. Except as the time may be extended under(8jtin order
a. The first $5,000 of the value of the gifts from the decedeit make the election, the surviving spouse shathin 6 months
to the surviving spouse each year afterthe date of the decedestleath, do all of the following:

b. Gifts received from the decedent that the surviving spouse(a) Fl_le apetition for the election with whichever of the follow
can show were subsequentind gratuitously transferred in aing applies:
mannerthat, had theyeen the deferred marital property of the 1. The court that has jurisdiction of the probate proceedings
surviving spouse, would not have been included in the augmentethting tothe decederd’estate if a judicial proceeding has been
deferredmarital property estate under8§1.04 commenced.

(3) UNsATISFIED BALANCE. After the property under sui) 2. The court that has jurisdi(;tion of probate proceedings relat
hasbeen applied toward satisfaction of the deferred marital prdpg to decedents’ estatémcated in the county of the decedent’
erty elective share amount, the remainder of the elective shéggidencef no judicial proceeding has commenced.
amountshall be satisfiegroportionally from transfers to persons (b) Mail or deliver a copy of the petition to the personal repre
otherthan the survivingpouse of property included in the augsentativejf any, of the decedernt’estate.
mented deferred marital property estateler s861.03 (1) (2), (2) NOTIFICATION OF INTERESTED PARTIES. The surviving
(3)or(4) (b) 2. spouseshall give notice, in the manner providadth.879, of the

(4) REMAINING UNSATISFIED BALANCE. After the property timeand place sdbr hearing the petition to any persons who may
undersubs(2) and(3) has been applied toward satisfaction of thiee adversely décted by the election.
deferredmarital property elective share amount, the remainder of (3) ExTENSION OF TIME FORELECTION. (a) Subject to pagb),
the elective share amount shall be satisfied proportionally frothe court may grant the surviving spouse an extension for making
transfers to personsther than the surviving spouse of propertgn election if the surviving spouse petitiahe court for an exten
includedin the augmented deferred marjpabperty estate under sion, gives notice aspecified in sub(2) and shows cause for an
s.861.03 (4) (b) 1or3. extension.

(5) EQUITABLE ADJUSTMENT OF SHARES. If all or part of a pre (b) The petition for extensioof the time for making an elec
ratedshareunder sub(2), (3) or(4) is uncollectible, the court may tion must be filed within 6 months after the decedediath,
increasethe prorated liability of recipientdescribed under the unlessthe court finds all of the following:
sameor another ofhe 3 subsections if all of the following condi 1. That the surviving spouse was prevented from filing the

tionsare satisfied: actionor naming a particular interested paidy reasons beyond
(@) The court finds that an equitable adjustment is necesshiyor her control.
to avoid hardship for the surviving spouse. 2. That failure to extend the time for making an election will

(b) No recipient or donee of a recipient is liable for an amourg&sultin hardship for the surviving spouse.
greaterthan the value of the deferred marital property subject to (4) WITHDRAWAL OF ELECTION. The surviving spouse may

the election that was received. withdrawthe petition for an election at any tibefore the probate
History: 1997 a. 188 courthas entered the final determination of the distribution of the
decedent'sstate.
861.07 Personal liability of recipients. (1) DEFINITION. (5) COURT DETERMINATION OF LIABILITY. (@) After notice and
In this section, “proceeds” includes: hearing,the court shall determine the deferred maptalperty

(@) The consideration, in money q@roperty received in €lectiveshare amount and shall determine the property that satis

exchangdor the property that is the subject of the transfer €S that amount under s861.06and861.07
(b) Property acquired with the consideration received in (P) If the personal representative does not hold the money or
exchangeor the property that is the subject of the transfer property included in the augmented deferred marital property

(2) PersonsLBLE. The following persons are liable to mak estatethe court shall determine the liability of any person or entity

a prorated contribution toward satisfaction of the survivinqd:gagzrag%bn;ﬁ;eﬁ in the money or propertyhat holds that

spouse Sd.ef.erred mqr|tal property elective share: (c) The surviving spouse may choose to seek relief from fewer
(@) Original recipients of the decedertransfers of deferred 5 5] recipients. Howeveany such action shall not cause any

marital property to others, irrespective of whether the recipieginer recipients liability to exceed the amount that he or she

hasthe property or its proceeds. _ would havehad to pay if all recipients had paid a prorated share.
(b) Donees of the recipients under.§aJ if the donees have  (g) gyirs autHORIZED. An order or judgment of the court may

the property or its proceeds. If a donee has neither the prop&ifyenforced in a suit for contribution or payment in other courts
nor its proceeds but knew or should have known of the liability this state or other jurisdictions.

underthis section, the donee remains liable for his or her share Qfistory: 1997 a. 188
the prorated contribution.

(3) MoDE OF sATISFACTION. (a) Subjecto par (b), a person 861.09 Right of election by or on behalf of surviving
who is liable under sul§2) may either give up the proportionalspouse. The surviving spouse must be livimorder for an elec
partof thedecedens transfers to him or her or pay the value dion to be filed. If the surviving spouse does petsonally file the
the amount for which he or she is liable. election,it may be filed on the surviving spousdiehalf by the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/861.04
https://docs.legis.wisconsin.gov/document/statutes/1999/861.33
https://docs.legis.wisconsin.gov/document/statutes/1999/861.41
https://docs.legis.wisconsin.gov/document/statutes/1999/861.31
https://docs.legis.wisconsin.gov/document/statutes/1999/861.35
https://docs.legis.wisconsin.gov/document/statutes/1999/861.31(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.35(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.04
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(4)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(4)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03(4)(b)3.
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06(4)
https://docs.legis.wisconsin.gov/document/acts/1997/188
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.03
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07(3)
https://docs.legis.wisconsin.gov/document/acts/1997/188
https://docs.legis.wisconsin.gov/document/statutes/1999/861.08(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20879
https://docs.legis.wisconsin.gov/document/statutes/1999/861.08(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.08(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/861.06
https://docs.legis.wisconsin.gov/document/statutes/1999/861.07
https://docs.legis.wisconsin.gov/document/acts/1997/188

5 Updated 99-00Wis. Stats. Database FAMILY RIGHTS 861.17

spouse’sconservatgrguardian or guardian ad litem, or bp  disbursemenin accordance witthat determination. The court
agentof the spouse acting under a power of attarney shallorder disbursement to the beneficiary designated igdtre
History: 1997 a. 188 erninginstrument if either of the following conditions applies:

) ) ) 1. No petition is filed in theourt within the specified time
861.10 Waiver of right to elect; failure to elect. unders.861.08 (1)

(1) RiGHT TOELECTMAY BEWAIVED. The rightto elect a deferred 5 A petition was filed but withdrawn undei861.08 (4with
marital property elective share mée waived by the surviving prejudice.
spousdn whole or in part. The waivenay take place before or .
aftermarriage. The waiver shall be contained in a marital propeggé?])d g p(g/trgg r\:\sisthh?I;/ ee é) (?lfrrt] &%%? :%;)h ?hceog(r)tu?tr ;gror%%rrty has
agreementhat is enforceable under#66.580or in a signeaiocu that all P t of th t rtvoid to th by) fi
mentfiled with a court described in 861.08 (1) (apfter the dece at all or part of the payments or propertyagdto the benei
dent'sdeath ) ciary who is designated in the governing instrument, upon that
i . ) . . beneficiary’spetition to the court. Those payments shalin an
(2) WAIVER OF *ALL RIGHTS". Unless the waiver provides gmount and subject to conditioasnsistentith this subchapter

otherwisea waiver of “all rights”, or equivalent language, in the :
propertyor estate of a present or prospective spouse, or ina C%@(B) PROTECTION OF FINANCIAL INSTITUTIONS. (a) I this sub

h : tion:
plete property settlement entered into because of separation ¢ « i . . .
divorce,is a waiver of all rights in théeferred marital property . 1+ “Account” has the meaning given in75.01 (1)r710.05
electiveshare. @) (a).“ _ o o
(3) FAILURE TOELECT. Failure of a surviving spouse to elect 2+ “Financial institution” has the meaning given iry65.01
not a transfer of property and is not a gift from the surviving’/: . . . . .
spouseo the decedent spouserobate estate or to the beneficia () Notwithstanding sub(2), in addition to the protections

ries of other transfers. affordeda financial institution under s801.19 (1) and710.05
History: 1997 a. 188 andchs.112and705a financial institution is not liable for having
transferredan account included in the augmented defemedtal
861.11 Protection of payers and other 3rd parties. propertyestate under €61.03to a beneficiarydesignated in a

(1) DerNImION. In this section, “governing instrument” includesgoverninginstrument, or for having taken amyher action in
afiled verified statement under 855.201 a certificate undes. ~ relianceon the beneficiarg'apparent entitlement under the terms
867.046(1m)or a recorded application unde867.046 (5) of a governing instrument, regardlessveiether the financial

(2) PAYER NOT LIABLE UNTIL NOTICE RECEIVED. (a) Upon a institution received written notice of an intent to file, or the filing
beneficiary'srequesfor payment, a payer or other 3rd party wh@&f: a petition for the deferred marital property elective share.
hasreceived satisfactorgroof of the decedenstdeath and who  (¢) If a financial institution has reason to believe that a dispute
hasnot received written notice that the surviving spouse or his ®fistsas to the rights of parties, or their successors, to an account
herrepresentative intends to file a petition for the deferred marifdibjectto a governing instrument, the financial institution may
propertyelective share or that a petition for #ection has been butis not required to, do any of the following:
filed is not liable for any of the following: 1. Deposit the account with a court as provided in @)b.

1. Causing any payment, item of property or other benefit 2. Refuse to transfer the account to any person.
includedin the augmented deferred maripabperty estate under  (d) The protection &brdeda financial institution under this
s.861.03 to transfer directly to the beneficiary designated in subsectiortoes not déct the rights of parties or their successors
governinginstrument. in disputes concerning the beneficial ownership of accounts.

2. Any other action in good faith reliance on the validity of History: 1985 a. 371987 a. 39%.53, 1997 a. 188
agoverning instrument.

(b) A payer or other 3rd party is liable for payments made or SUBCHAPTERIII
otheractions taken after receipf written notice of the intent to
file a petition for the electivehare or written notice that a petition OTHER RIGHTS,
for the elective share has been filed. ALLOWANCES AND EXEMPTIONS

(3) METHOD OF NOTICE TO PAYERS. A written notice of the
intentto file a petition for the election or written notice that a-petj
tion for the election has been filed shall fulfill one of the followin iving spouse. (1) Nothing in this chapter precludes a court in

requirements: an equitable proceeding from subjecting to the rights oftire

(2) Be mailed to the payeror other 3rd partg'main ofice or yiving spouse under ctB52 and this chapter any property
homeby registered or certified mail, return recelpt requested. arrangementnade by the decedent in fraud of those rights. A

(b) Be served upon the payer or other 3rd partthe same propertyarrangement in fraud of the rights of the surviving spouse
manneras a summons in a civil action. meansany of the following:

(4) OPTIONAL PAYMENT OF PROCEEDSTO COURT. (&) Upon  (a) Any transfer or acquisitionf property regardless of the
receiptof written notice of théntent to file, or the filing of, a peti  form or type ofproperty rights involved, made by the decedent
tion for the election, a payer or other 3rd party may pay a@yirringmarriage or in anticipation of marriage for the primary pur
amountowed or transfer or deposihy item of property to or with poseof defeating the rights of theurviving spouse under cB52
whicheverof the following applies: andthis chapter

1. The court that has jurisdi_ction of th_e probate proceedings (b) Any breach of the good faith duty imposed by&6.15
relatingto thedecedensg estate if proceedings have been conmadefor the primary purpose of defeating the rights ofstineviv-
menced. ing spouse in or to marital property
2. The court that has jurisdiction of probate proceedings relat (2) An arrangement made before marriage, or within one year
ing to decedents’ estatéscated in the county of the decedent’ after marriage, or prior to April 1, 1971, to provide for issue by a
residenceif no judicial proceeding has commenced. prior marriage is not a fraudulent property arrangement within the

(b) Payments, transfers or deposits made to the court dischaneaningof this section.
the payer or other 3rd party from all claims for amounts paid or the(3) If thespouse is successful in an action to reach fraudulent
valueof property transferred or deposited. propertyarrangements, recovery is limited to the share the spouse

(c) The court shalhold the funds or items of propertifter  would receive under ct852 and this chapterOther rules of this
the court makes its determination unde8&1.08 (5)it shallorder chapterapply sofar as possible. Recovery forfeits any power of

61.17 Rights in property transferred in fraud of sur -
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appointmentwhich the surviving spouse possesses dher (4) PayMENT BY SURVIVING SPOUSE. The courtshall assign the
remainingportion of the fraudulently arranged propegycept a interestin the home to the surviving spouse upon payment of the
specialpower value of the interest that does not pass to the surviving spouse

(3m) If the spouse is successful in an action to reach fraudtderintestacy or under the governing instrument. Payment shall
lent property arrangements involving marital properecovery bemade to the fiduciary holding title to the interest. The surviving
is limited to the surviving spouseinterest in the maritgiroperty = Spousemay use assetiie him or her from the fiduciary to satisfy
Otherrules of this chapter apply so far as possible. Recovery fall or part of thepayment in kind. Unless the court extends the
feits any power of appointmenthich the surviving spouse pos time, thesurviving spouse shall have one year from the decedent’
sesse®ver the remaining portion of the fraudulendgranged deathto pay the value of the assigned interest.
marital property except a special power (5) SEVERANCE OF HOME FROM SURROUNDINGLAND. On peti

(4) The surviving spouse has no rights against geyson tion of the surviving spouse or of any interested person that part
dealingwith the property without actual knowledge, or receipt df the land is not necessdry dwelling purposes and that it would
written notice, of the claim ofhe spouse. A person who had€inappropriate to assign all of the surrounding lasithe home,
knowledgeof facts and circumstances fitient to put the person the court may set éfor the home as much of the land as is neces
oninquiry as to a claim by the spousg@es not have actual knew! saryfor a dwelling. In determining how much land should be set
edgeand is not required to make further |nqu|f&h|s subsection Off, the court Sha|| take Into account the Use_ and marketab|l|ty Of
doesnot protect a gratuitous donee fréne original beneficiary theparcels set éfas the home and the remaining land.
of the fraudulent arrangement. History: 1997 a. 188

(5) Everysuch suit must be brought within 3 yearsdete

dent'sdeath, but may be barred by laches at an earlier date.
History: 1983 a. 1861985 a. 3%.187; 1993 a. 486

861.31 Allowance to family during administration.

(1c) In this section, “dependent child” means any of the follow
ing:

o , . . . (&) A minor child of the decedent.

861.20 Surviving spouse’s right in nondomiciliar . .
decedent’s real pgropell?ty in this stgte. @ If a marriedyper (b) An adult child of the decedent who was being supported by
sonwho does not have a domicile in this state died leaves a the decedent at the time Qf the dec_ededéath. .

valid will disposing of real property in this state which is e (1m) Thecourt may without notice or on such notice as the
communityproperty or marital propertyf the decedent and thecourtdirects, order payment by the personal representative-or spe
surviving spouse, the survivingpouse has the same right to ele@ administrator of an allowance as it determines necessary

to take a portion of or interest in that property against the will §PPropriatefor the support of the surviving spouse and éeyen

the decedent as ifhe property were located in the decedentdentchildrenduring the administration of the estate. In making
domicileat the decederstdeath. The procedure of the decedent®" denying the order the court shall consider the size of the probate
domicile for electing against the will applies to such an electiotf.Statepther resources available for support, existing standard of

(2) If a married person who does not have a domicile in f¢ing, and any other factors it considers relevant.
statedies and has an interéstreal property in this state that is not, () Theallowancemay be made to the spouse for support of
disposedf by will, the surviving spouse has the same righioéo the spouse and any dependent childrenseparate allowances

propertyunder intestate succession as if the property were locafggy P& made to the spouse and to the deperitéciten or their
in the decederg’domicile at decedestdeath. guardian,f any, if the court finds separate allowances advisable.

History: 1985 a. 371987 a. 393 If there is no surviving spouse the allowance may be made to the
dependenthildren or to their guardian, if any
. o (3) Theinitial order for support may not exceed one year but
?Blgémr\lﬁ?cs):\lgsnr?r?mis gécggrrpe to surviving spouse. may be extendedbr additional periods of not to exceed one year
Lo ) . . . atatime, and is subject to revision or termination at any kiyne
(@) "Governing instrument” has the meaning given in $rtherorder of the court.
854'01“ ) . ) (4) Thecourt may direct that the allowance be geamgainst
_(b) “"Home” means any dwelling in which the decedent had g:omeor principal, either as an advarmeotherwise, but in no
interestand that at the time of the decedsmteath the surviving eventmay an allowance for support of dependent children be
spouseoccupies or intends to occupf there are several suchchargedagainst the income or principal interest of the surviving
dwellings, any one may be designated by the surviving Spc’,gﬁouse.The court may direct that the allowance for support of the
Home" includes a house, a mobile home, a duplex or multipgrviving spouse, not including any allowance for support of
apartmenbuilding one uniof which is occupied by the surviving gependenthildren, be applied in satisfactiohany of the follow
spouseand a building used in part for a dwelling and in part fqpq:

commercialor business purposes. “Home” includes all of the sur ~, : o
roundingland, unless the court set$ jpért of the land as severable(z)(a) Any entitiement of the surviving spouse unde#3.11

from the remaining land under su®). . -
g u6) . (b) Any right of the surviving spouse to elect unded6sl..02
(2) IFMARITAL PROPERTYINTERESTIN HOME. Subject to subs. History: 1971 c. 401991 a. 3011997 a. 188

(4) and(5), if a married decedent has a marital property intereSINOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg

in a home, the decedesténtire interest in the home shall beslative council notes. i

assignedo the surviving spouse if theairviving spouse petitions ~ Widow's allowances and the IRC. Milj&4 MLR 193.

the court requesting such a distribution and if a governing instru . .

mentdoes not provide a specific transfer of the deceslenterest 861.33  Selection of personalty by surviving spouse or

in the home to someone other than the surviving spouse. Fhe §0dren. (1) (a) Subject to this section, in addition to all alow

viving spouse shall file theetition within 6 months after the dece @ncesand distributions, the surviving spouse, or if there isuro

dent'sdeath, unless the court extends the time for filing. viving spouse the decedenithildren, may file with the court a
(3) IFINTERESTIN HOME IN INTESTATE ESTATE. Subject to subs. written selection of the following personal propemghich shall

(4) and(5), if the intestate estate includes an interest in a home, ﬁh‘@fe”pome transferred to the spouse or children by the personal

decedens entire interest shall be assigned to the surviving Spoﬁggresentatlve:

if the surviving spouse petitions the court requesting sulit a 1. Wearing apparel and jewelry held for personal use by the
tribution. The surviving spouse shall file the petition within glecedent or the surviving spouse;

monthsafter the decedesst'death, unless the court extends the 2. Automobile;

time for filing. 3. Household furniture, furnishings and appliances; and
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4. Other tangible personalty not used in trade, agricutiure  (2) Thecourt may set aside property to provide an allowance
otherbusiness, not to exceed $3,000 in inventory value. andmay appoint a trustee to administer the propsuigject to the

(b) The selection in paga) may not include items specifically continuingjurisdictio_n ofthe court. If at any time the property
bequeathe@xcept that the surviving spouse or children may feld by the trustee is no longer required for the support of the
everycase select the normal household furniture, furniskings spouseor the support and education of any dependent child, any
appliancesnecessary to maintain the home. For fhispose remainingproperty is to be distributed by the trustee as directed
antiquesfamily heirlooms and collections which are specificallppy the court in accordance with the terms of the decesdenit’or
bequeathedre not classifiable as normal household furniture & the heirs of the decedent in intestacy or to satisfy unpaid claims
furnishings. of the decedert’estate.

(c) If there is nosurviving spouse and the selection is being (3) In making an allowance under this section, the celuat|
madeby fewer than all of the decedenthildren, the child or chil considerall of the following:
drenselecting the property must have the written consent of all of (a) The efect onclaims under $859.25 The court shall bal
the other children, or the selection must be apprbyettie court. ancethe needs of the spouse or dependent children against the

(2) If it appears that claims may not be paid in full, the counatureof the creditors’ claims in setting the amount allowed under
may upon petition of any creditdimit the transfer of personalty this section.
to the spouse or children under this section to items not exceedingb) The size of the estate.
$5,000in aggregate inventory value until such time as claims are () Other resources available for support.
paidin full or the court otherwise orders; or the court may require d) The existing standard of livin
the spouse or children to retransfer property in excess of $5,000( 9 L g
or, at the option of the spouse or children, pay the excess in valuge) Whether the provisions of a marital property agreement

overthis amount. will create a hardship for the surviving spouse.
(3) Thesurviving spouser children may select items not spe  (f) Any other factors that the court considers relevant.
cifically bequeathed of the type specified under glip(a) 4. (4) The court may direct that the allowance to the surviving

exceedingn value the $3,000 limit or obtain the transfer of itemgpousenot including any allowance for the support and education
exceedinghe limit set by the court under s(®), by paying to the of dependent children, be applied in satisfaction of any of the fol
personalrepresentative the excess of inventory value over thving:
respectivdimit. (a) Any entitlement of the surviving spouse unde853.11

(4) Subjectto sub.(1) (c), the personal representative ha§2).
power,without court orderto execute appropriate documents to (b) Any right of the surviving spouse to elect undegi.02
effect transfer of titleto any personal property selected by th¢t).
spouseor children under this section. A persoay not question  History: 1971 c. 213%.5; 1983 a. 1861991 a. 3011997 a. 188
the Va||d|ty of the documents of transfer or refuse to accomp"shNQTE: 1991 Wis. Act 301, which affected this section, contains extensive leg
the transfer on the grounds that the personal representative is Sf&/e counci notes.
the surviving spouse or the only child of the decedent.

History: 1973 c. 2331983 a. 1921991 a. 3011997 a. 188 861.41 Exemption of property to be assigned to sur -

This section is constitutional. In Matter of Estate of Eisegi9érWs. 2d 620280  viving spouse. (1) After the amount oftlaims against the
N.W.2d359(Ct. App. 1979). estatehas been ascertained, the surviving spouse may petition the
courtto set aside as exempt from the claims of creditors under s.
859.25(1) (h)an amount of property reasonably necessarthéor
. e o . . support of the spouse, not to exceed $10,000 in value, if it appears
this section, “dependent child” has the meaning given63.31 tha?rrt)he assets aF;e in§ifent to pay all claims and alIowancmsdpp
(1c). ) . ) still leave the surviving spouse such an amount of property in

(1m) If the decedent is survived by a spouskeycehildren, the  gdditionto selection and allowances.

court may order arallowance for the support and education of i e ;
eachdependent child and for the support of the spouse. TQ%IZ) The court shall grant the petition if it determines that an

861.35 Special allowance for support of spouse and
support and education of dependent children. (2c) In

- A ignmenahead of creditors is reasonably necessary faupe
allowancemay be made whether the estate is testate or intest g y y

If the decedent i " ived b th it al of the spouse. In determining the necessity andnhzunt
_the decedent IS not survived by a Spouse, the court alSo may gifrqnerty to be assigned, the court must take into consideration
directly to any of the dependent children household furniture, fub o 5y ailability of a home to the surviving spouse and all other
nishingsand appliances. No allowance may be made under t Setand resources available for support.
sectionif any of the following apply: ] History: 1983 a. 1861985 a. 371987 a. 393.53 1997 a. 188
(a) The decedent has amply provided for each child and for the
spouseby the terms of his or her will and the estatsuificient 861.43 Authority and powers of conservator , guardian

to carry out the terms after payment of all deind expenses, or or agent. A conservatgrguardian or guardian ad litem of the

supportand education have been provided for by any other mea§|§ouseor of a child of the decedent, or an agent of the spouse or

. (b) Inthe casce)_f dependent children, if the Surviving Spousgy 5 child of the decedent acting under a power of attomay

is legally responsible for support and education and has amgfepehalf of the spouse or child exercise any of the rights, apply

meansto provide them in addition to his or her own support.  for any of the allowances or make any of the selections that apply
(c) Inthe case of the surviving spouse, if he or she has am@ehe 'spouse or child under this subchapter

meangto provide for his or her support. History: 1997 a. 188
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