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CHAPTER 857
POWERS AND DUTIES OF PERSONAL REPRESENTATIVES

857.01 Ownershipin personal representative; management and control. 857.15 When personal representative removed, resigns.
857.015 Managemenand control of certain business property by holding spous857.17  Validity of acts of personal representative prior to removal.
857.03 Powers and duties of personal representative; in general. 857.19 When will proved after letters issued.
857.035 Disposition of patient health care records. 857.21 Appointment of successor personal representative.
857.04 Distribution of marital and other expenses. 857.23 Rights and powers of successor personal representative.
857.05 Allowances to personal representative for expenses and services.  857.25 Continuation of business.
857.07 Allowances to personal representative for costs. 857.27 Personatepresentatives drustees may form corporation or limited liabil
857.09 Procedurevhich may be followed when persomapresentative fails to ity company

perform. 857.29 Personal representative may plat land.
857.10 Failureto comply with certain statutes. 857.31 Immunity of personal representative.
857.11 Ordering personal representative to appear; costs. 857.35 Notification of spouse.

857.13 Powers of surviving personal representative.

Cross-reference: See definitions in cf851 court,or such payment on claims as directed by the court; render

857.01 Ownership in personal representative; man accurateaccounts; make distribution and do any ottiengs

agement and control. Upon his or her letters being issusd directedby the (_:qurt or required by '?‘W. .

the court, the personal representative succeeds to the interest |ntzar-tle-2tet2uzarl\g\r”ngrtsg19t$1sée daer::céc?eglt?)tr:gylgeaﬁ \ilr\:?:l‘(!)ss tai nSLrlrt]:achsor
thedecedent in all property of the decedent. The persepa | property ma: o etition the coutd approve an exchange of
sentativeor surviving spouse may petition the court for an Ord%r?te?es?sinythe ymF:aritaI roperty If tr?g court a| rovesg the
determining the classification of property under 6, and for hangethe persanal rg rgseriltative chotehan e?ﬁeir o o
otherequitable relief necessary for management and control ofﬁ'?@. " 9 A P > p't et 9 o et 'bpet
marital property during the administration tie estate. The court UV€ INterests in 2 or more items of marigbperty and distribute
may make any decree under @166, including a decree that the the items in a manner to conform with the exchange. The
propertybe titled in accordance with its classification, to asisest exi:l?ng?cr:frl”t.)efore he final distribution of the estate
personarepresentative or surviving spouse in managingcand ;

trolling the marital property and the decedgrgfroperty other (b) Be composed of items which are fairly representative of the
thanmarital propertyduring administration of the estate. Duringappreciatiorand depreciation that hascurred since the date of
administrationthemanagement and control rules undéit6.51 death;

apply to the property of a decedent spouse which is subject to(c) Becomposed of items having a fair market value at the time
administratiorand to the property of the surviving spouséth  of exchange equal tehat would have been distributed had no
regardto property subject to the election of the surviving spougkchangerequest been made, includiagy money used in the
unders.861.02 the p_ersonal represer]tative_may manage aﬂd_C@lStchangeand

trol the property while the property is subject to administration. (d) Be reported with a written description of each item, its basis

The personal representatigball determine when, during admin g its fair market value at the time of exchangéh@manner pre
istration,property shalbe distributed to satisfy an election U”de§cribedby the department of revenue.

s.861.02 History: 1975 c. 331421; 1987 a. 393
History: 1983 a. 1861985 a. 371987 a. 393.53, 1997 a. 188 Cross-referencesChapter 777 deals generailjth actions by and against per
A personal representative succeeds to the titleeofiecedent both as to real estatgonalrepresentatives.
and personal propertyn Matter of Estate of Omerniki2 Wis. 2d 285332 N.w2d See s. 70.22 which deals with assessment of personal property taxes on property
307(1983). in decedeng estates.
. . Sees. 71.13 (2) which requires the personal representative to file wilssessor
857.015 Management and control of certain business of incomes such withholding tax returns (reports) for wagéh sales tax returns and

property by holding spouse. A spouse who holds propertyincometax returns as are due from the decedent and his estate.

i inh i As the holder of legditle to the assets of the estate, the personal representative has
describedinder s766.70 (3) (a)(b) or (d) which is not alsdeld standingto bring a constitutional challenge against the statute upon which the claim

by the other spouse may direct in a will or other signed wiiia  of the appellant is based. Estate of Pete86Mis. 2d 535225 N.W2d 644
the marital property interest of the nonholding spouse in suchrhe personal representatigfailure to inform the trial court that the high bidders

isfi i i in a sale of the testatts property had been occasional clients did not constitute a
propertybe satisfied as prowded undeBs1.015 The h0|dmg breach of fiduciary duty where ttsale was publicly advertised—netting 20 to 30

spous_eshall identify in a will or other signed W_I’itihQ tmperty interestedviewers ofthe” house—conducted under sealed bid, and authorized as to
describedunder s766.70 (3) (a)(b) or (d) to which the directive procedureby both the court and estate beneficiariEstate of Philbricks8 Ws. 2d

applies. The signature of the holding spouse on a directiler 776 229 N.w2d 573
thana will shallbe acknowledged, attested or witnessed unde
706.07 The estate of the holding spouse may not exedlite@
tive under this section. If at the death of a spouse the surviv
spousds the holding spouse, the surviving spouse may execu
directive under this section if executed within 90 days after t
decedenspouses death.
History: 1987 a. 3931997 a. 188

r85:77.035 Disposition of patient health care records.  If
decedent was a health care providserdefined under $46.81
whowas an independent practitionttre personal representa
{{ve shall comply with s146.819

History: 1991 a. 269

857.04 Distribution of marital and other expenses.

857.03 Powers and duties of personal representative; (1) Exceptas provided in sul2), the personal representative

in general. (1) The personal representative shall collenten ~ shall pay expenses of administration outloé¢ deceder’inter

tory and possess all the decedemttate; collect all income andestsin marital property and in property other than marital property
rentfrom decedens estate; manage the estate and, when reas@f @ prorated basis according to the value of those interests.
able, maintain in force or purchase casualty and liability insur (2) To the extent possible, the personal representative shall
ance;contest all claims except claims which the persosale  pay special expenses attributable to the management and control
sentativebelieves are valid; pagnd dischage out of the estate all of marital property from the marital property generating the
expense®f administration, taxes, cly@s, claims allowed by the expensesand special expenses attributable to rftenagement
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andcontrol of the decedestproperty other than maritatoperty resentativdo complete the administration and close the estate. If
from the other property generating the expenses. only the attorney isit fault, the court may dismiss the attorney and
History: 1983 a. 186 instructthe personal representative to employ another attorney; if
the personal representative fails to empdmther attorney within
857.05 Allowances to personal representative for 30 days, the court shall appoint atiorney No other procedure

expenses and services. (1) ExPeNnses. The personal repre for substitution of attorney iequired in such cases. The proce
sentativeshallbe allowed all necessary expenses in the care, maareset forth in this section is not exclusive.

agementind settlement of the estate. History: 1977 c. 449

. Cross—reference: This procedure is mandatory whitre personal representative
(2) Services. Subject to the approval of theurt the personal <1, comply with the requirements of 862.17and863.35

representativeshall be allowed for his dner services commis

sionscomputed on the inventory value of the property for whicg57.10 Failure to comply with certain statutes. Failure

the personal representative is accountable less any mortgagesfahe personalepresentative to comply with €58.03 859.29

liens plus net principal gains in the estate proceedings at a rat@o862.11is prima facie evidence of neglect of duty

2% or a rate that the decedent and the personal representative,tiistory: 1971 c. 21s.126

the persons who receive the majority interest in the estate and the ) )
personakepresentative, agrée in writing; and such further sums857.11 Ordering personal representative to appear; )

in casef unusual dfficulty or extraordinary services as the courfosts. Whenevethe court issues an order directed to the sherif
determineseasonable. If a personal representative is derelictr@fuiringthe personal representative to appear before it, all costs

duty, his or her compensation for services may be reducedidgurredby the court in the proceeding may be gearto the per
denied. sonalrepresentative personally and may be deducted frofed¢be

which the personal representative may receive for the personal
ATTORNEY FEESAND COMMISSIONS. If th rsonal repr e ; X
(3) ° > coMmISSIONS. [f the personal repre representative’services as personal representative.

sentativeor any law firm with which the personal representative History: 1993 a. 486
is associated also serves as attorney for the decedstdte, the ' '
court may allow him or her either executercommissions, 857,13 Powers of surviving personal  representative.
(including sums for any extraordinary services adath in sub.  Every power exercisable by copersonal representatives may be
(2)) or attorney fees. The court may allow both exedsitm  exercisecby the survivors of them when one or more is dead or
missions and attorney fees, and shall allow fifdthe will of the  py the others wheless than the number designated in the will are
decedentwuthorizes the payments to be made. appointedby the court or when an appointment is terminated by

?ri]story: 1977 c. 44915)1_2;_?%&60 (4) 1991 etl 12_;11 e heirs in viol order of the court or by resignation accepted bycthatunless
e personal representatigefailure to communicate with one of the heirs in viola e oA ; ; ; : :
tion of a court order was an appropriate basis for reducing the personal represemg power 1s given in the will and its terrpmwde otherwise as

tive’s fees. In Matter of Estate of Hueha@5 Ws. 2d 33498 N.w2d 870(Ct. App. 10 the exercise of the power
1993).
Sub.(3) allows an attorney to act as both personal represendgmiivattorney for 857 .15 \When personal representative removed,

anestate butloes not allow chging at the usual attorneybilling rate for nonprofes . . : . :
sionalservices. Sherman agness195 Ws. 2d 225536 N.W2d 133 (Ct. App. resigns. The judgemay accept the written resignation of any

1995). personarepresentative. When a personal representative becomes
A personal representatigedbligation under a bond to reimburse the Suret)‘COWInc?mpetent,disqualified, unsuitable, incapable dischaging

panys attorney fees incurred on the bond was an allowable expense of the per : : : ; :
representativenderthis section. Estate of Byess vPetersor214 Ws. 2d 180571 e personal representatigeduties or is a nonresident of this state

N.W.2d432(Ct. App. 1997). who has noappointed a resident agent to accept service of process
in all actions or proceedings with respect to the estate and caused
857.07 Allowances to personal representative for suchappointment tdoe filed with the court, the court shall remove

costs. When costs are allowed against a personal representativeepersonal representative. When any personal representative
in any action or proceeding the same shallllmved the personal hasfailed to perform any duty imposed by law or by any lawful
representativein the personal representativeadministration orderof the court or has ceased to be a residetiteobtate, the
accountunless it appears that the action or proceddimgnich the courtmay remove the personal representative. When grounds for
costswere taxed was prosecuted or resisted without just causg'@movalappear t@xist, the court on its own motion or on the peti
the personal representatiggiart; and the court may determine, irfion of any person interested shall ortiee personal representa
renderingthe judgment, whether the costs shall be paid otlieof tive to appear and show cause why the personal representative
estateor by the personal representative. The court may allow $f¥puldnot be removed.

coststhe sum paid by a personal representative on any bond dtfistory: 1993 a. 486

unﬁsg:ﬁkg%lz%&éﬁ) y the personal representative in the case. 857.17 Validity of acts of personal representative prior

A personal representatigedbligation under a bond to reimburse the surety-confO remov_al. The resignation, I'em_Ova| death of a personal rep
panys attorney fgeshl,ncurred OnEthe bonfd was an, allowabli f\ﬁenzsg lof thglpersr@sbntatlveaﬁer letters have been issued to the personal represen
s A e S gagy o Estate of Bysss vPetersorkla Ws. 20 180571 tative do not invalidate the persoraipresentative'oficial acts

performedprior to the resignation, death or removal.

857.09 Procedure which may be followed when per History: 1993 a. 486

sonal representative fails to perform.  If a personal repré g7 19 \when will proved after letters issued.  When after

fettersare issued to a personal representative by a court in the
estateof a decedentyhether testate or intestate, a will of the dece

) . dentis proved and allowed by the court, the powers of the personal
personalrepresentative for the estate and hisier atiorney 10 enresentativeease, and the court shall remove the personal rep

showcause why the act has not been performed or the documgldntative Al acts ofthe personal representative before removal
hasnot been filed and shall mail a copy of the order to the suretigg 55 valid as if the will had not been allowed.

onthe bond of the personal representative. If cause is not sShowfsiory: 1977 c. 449

the court shall determine/ho is at fault. If both are at fault, the

courtmay dismiss both and then appoint a persmmkesentative 857.21 Appointment of successor personal represen -
andappoint an attorney acceptablehe personal representativetative. When apersonal representative dies, is removed by the
to complete the administration of the estate. If onlyp#esonal court,or resigns and the resignation is accepted by the ¢bart,
representativés at fault, he oshe may be summarily dismisseccourtmay and if the personal representative was the sole or last
andin that event theourt shall then appoint another personal regurviving personal representatiaad administration is not com

requiredby statute or order of the coutte court upon its own
motion or upon the petition of any person interesteay order the
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pleted,the court shall appoint another personal representativeorder authorize the personal representatives or trusteglseof
the personal representatisgilace. estateof a decedent or one or more of the personal representatives
History: 1993 a. 486 or trustees to ganize a corporation or limited liability company

85723 Righ d f | for any of the purposes authorized by t80, 181 or 183 and to
-23 Rights and powers of successor personal rep ubscribefor shares of the corporation or interests in the limited
resentative. A successor personal representative has all tFi‘?oility company and convey estate property to the corporation

rightsand powers of his or her predecessor except that the SUCfigsie Jiability company in payment for the sharesimterests
sormay not exercise powers given in a will which by its terms aggpscribed.

personalo the personal representative therein designated. History: 1993 a. 12
History: 1993 a. 486
857.25 Continuation of business. (1) GENERALLY. Upon 85729 Personal representative may plat land. = The
: - cqurtmay by order authorizthe personal representative to plat
a propershowing, the court may by order authorize the perso dwhich i it of the estate. either al together with oth
representativéo continue any business of the decedent, but t Which 1S a part of e estate, either alone or together with other
' nersof the reakestate. The personal representative must com

ordermay not be contrary to thEovisions of the decedesitill. : . :
: ; - Ny : ply with the same statutes, ordinances and rules which apply to a
Theorder may bevith or without notice. If notice is not given to orwho is platting the persabwn land.

all interested persons before the order is made, notice of the oRleéimry_ 1993 a. 486
shallbe given within 5 days after the ordérheorder may pro ’ '

vide: 857.31 Immunity of personal representative. A personal

(a) For the conduct of the business solely by the personat repegpresentativéncurs no liability to any person as a result of any
sentativeor jointly with one or more of the decedansurviving of the following:
partnersor as a corporation or limited liability company to be (1) Giving notice to any potential claimant agaitist estate
formedby the personal representative; that proceedings to administée estate are pending, the court in

(b) As between the estate and flegsonal representative, thewhich the proceedings are pending and the deadline for filing a
extentof theliability of the estate and the extent of the liability otlaim against the estate undeB859.01or 859.48
the personal representative for obligations incuirettie contintl (2) Not giving notice to any potential claimant against the
ationof the business; ~_ estatethat proceedings to administer the estate are pending, the
_ (c) As between distributees, the extéatwhich liabilities  courtin which the proceedings are pending or the deadline for fil
incurredin conduct of the business dtebe chageable solely to ing claims against the estate ung@59.010r 859.48 even if the
apart of the estate set aside for use in the business or to the ept@igonarepresentative knewr inthe exercise of reasonable dili
asa whole; and genceshould have known, of the existence of the potential claim.

(d) As to the period of time for which the business may be con (3) Not informing distributees of their potential liability for
ducted and such other conditions, restrictions, regulationglaimsnot barred because of the operation @&59.02 (2) (b)
requirementsand authorizations as the court orders. History: 1989 a. 96

(2) RigHTs oF crepiTors. Nothing contained in thisection o .
affectsthe rightsof creditors against the estate or the personal rédp7-35 Notification of spouse. If a personal representative
resentative Expenses incurred in the operatioha business, Whois not a surviving spousgecomes aware that any beneficiary
otherthan those incurred to wind up and dispose bfisiness, are otherthan the survivingpouse is designated to receive more than
not considered costs and expenséadministration for the pur 50% of the proceeds of any life insurance policydeferred
pose of determining priority of payment unde8s9.25andare  €mploymentbenefit plan, the personal representative shall give

subordinate to all claims and allowances listed B6S.25 the surviving spouse written information §iafent to identify the
History: 1993 a. 12. policy or plan and any beneficiathiereof. A surviving spouse
may recover life insurance proceeds and deferred employment
857.27 Personal representatives or trustees may form benefitsunder s766.70 (6)
corporation or limited liability company . The court maypy History: 1983 a. 1861985 a. 3%.187.
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