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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;grments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five-sixths verdict. 805.18 Mistakes and omissions; harmless error

(lé\l%TE:h'%haptfter_SOEE vcviaS, (IJeCated t?ly CSUP- Cttt Ord?r 67 \M|S" 2d 585 g88 missal otherwise specifies for gogduse shown recited in the

,wnich contains Juaicial Councr ommittee notes explaining each sec H H H H

tion. Statutes prior to the 1983-84 edition also have these notes. order. A dlsmlssa.‘l.on .the me.ms may be set a?SIde by the (_30Uft on
the grounds specified in and in accordance witB06.07 A dis

805.01 Jury trial of right. (1) RiGHT PRESERVED. The right Missalnot on the merits may be set aside by the court for good
of trial by jury as declared irticle 1, section 5, of the constitution causeshown and within a reasonable time.

or as given by a statute atite right of trial by the court shall be :iswryil Sup. Ctand?de\fAS- 2d 585 f|5_90 (19?5I1)- o .
e i complaint was dismissed fapbn—compliance with a pre-trial order to produce
preservedo the partles InVIOIat_e' ) ) amedical report. fispel v Haefer89 Ws. 2d 725279 N.W2d 242(1979).
(2) DemanD. Any party entitled to a trial by jury or kthe A judgment dismissing an action wasid for lack of advance actual notice of-dis
courtmay demand a trial in the mode to which entitled at or befanéssalthat defined the “failure to prosecute” standard. Neylaomvald,124 Ws.
the scheduling conference or pretrial conference, whichever2&8 368 N-W2d 648(1985).

- . . " ismissalfor failure to prosecute within a yearfting required actual or construc
heldfirst. The demand may be made either in writing or orally Qf)e notice of the applicable standards. RupeHame Mut. Ins. C0o138 Ws. 2d

therecord. 1, 405 N.W2d 661(Ct. App. 1987).

(3) WAIVER. The failure of a party to demand in accordancfe Dismissalunder this section is presumptively with prejudi¥éhere the plaintff
. Lo \ . . ailed to show “good cause” for delahe appeals court erred in dismissing without
with sub.(2) a trial in the mode to whichntitled constitutes a prejydice. Marshall-Ws. v. Juneau Squard.39 Ws. 2d 1.2, 406 N.W2d 764

waiver of trial in such mode. The right to trial by juryatso (1987).

waivedif the parties or their attorneys of record, by written stipu Dismissalfor failure to prosecute wamt an abuse of discretion. PrahBro-

lation filed with the court or by an oral stipulation made in opeff™le.142 Ws. 2d 655420 N.w2d 372(Ct. App. 1987). . .
Whereconduct infailing to comply with a court order is egregious and without

court andgntered in the recorq, consent to trial by the court SItliREarand justifiable excuse, the court mayits discretion, order dismissal. Johnson
withouta jury A demand for trial by jury made as herein provided Allis Chalmers Corp162 Ws. 2d 261470 N.W2d 859(1991).
may not be withdrawn without the consent of the parties. ) ?rderin?a crimlina:jdefendant go pay tge ﬁ_tatﬂial expenses upon m\i;‘ltrial dfor
History: Sup. Ct. Orde67 Wis. 2d 585689 (1975)1975 c. 218Sup. Ct. Order  Violation of pretrial order was authorized by this section. Staiteyer174 Ws. 2
llZV\ﬁS.yZd Xi ’21983)1933 a. 192 > ( )L 8Sup ° 164, 496 N.Ww2d 779(Ct. App. 1993).
Judicial Council Committee Note, 1983The time deadline for demandinguay In cases that do not fit squarely within this statute, a trial ¢asrcertain inherent
trial is the scheduling conference where that occurs before or in lieu of the pretagwersto sanction the parties including the awarding of attorney fees. Schaefer v
conferencébecause knowledge of the mode of trial is required for psaerduling.  NorthernAssurance Cdl82 Ws. 2d 148513 N.W2d 16(Ct. App. 1994).
[Re Order efective July 1, 1983] A partys’s failure to appeaat a scheduled hearing, after writing the court indicating
Justas a legal counterclaim in an equitable action does not necessarily entitletii@ unless it heard otherwise from the court it would consider itself excused, was
counterclaimanto a jury trial, an amendment by the plafrfibm equity to law does insuflicient to excuse the part/appearance and was grounds for dismissal of the
not necessarily entitle the defendant to a jury ftrial if the equitable action was brougétty under this section. BuchananGeneral Casualty Cd91 Ws. 2d 1 528
in good faith. Ti-State Home Improvement Ca.Mansavage/7 Ws. 2d 648253  N.W.2d 457 (Ct. App. 1995).
N.W.2d 474 Thetrial court erred in not considering other less severe sanctions before dismiss
A party is entitledasa matter of right, to a jury trial on a question of fact if thaing an action for failure to comply with a demand for discovery when no bad faith was
issueis retried, regardless of an earlier waiv@sky v Tesky 110 Wis. 2d 205327  found. Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 532535 N.W2d 65(Ct. App.

N.W.2d 706 (1983). 1995).
Underthe facts of the case, telephone testimony was not permissitlen of Default judgment entered as a sanction is not governed by 806.02 and does not
Genevav. Tills, 129 Wis. 2d 167384 N.W2d 701(1986). requirea full evidentiary hearing where damages are contested. The proper form of

Wherecollateral estoppel compels raising a counterclaim in an equéatim, hearingon damages is left toial court discretion. Chevron Chemical CoDeloitte
thatcompulsion does not resiitthe waiver of the right to a jury trail. Norwest Bank& Touche LLP207 Ws. 2d 43557 N.W2d 775(1997).

v. Plourde 185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc
The new Wisconsin rules of civil procedure: Chapters 805—807. Graczyk, 3@n atardy attorney under these sections. Failure to delineate the reasons for-the sanc
MLR 671. tionsis an erroneous exercise of discretion. Anders@irguit Court for Milwaukee
See also the notes to Article I, section 5 of tHgdahsin Constitution. County,219 Ws. 2d 1 578 N.W2d 533(1998).

Counsel'segregious acts may be imputed to the client. Smi@olde,224 Ws.

805.02 Advisory jury and trial by consent. (1) In all 24518592 N.W2d 287(Ct. App. 1998).

actionsnot triable of right by a jurythe court upon motion or on
its own initiative may try any issue with an advisory jury

(2) With the consent of both parties, the court rmader a trial
with a jury whose verdict has the samfeetfas if trial by jury had

beena matter of right.
History: Sup. Ct. Orde67 Wis. 2d 585690 (1975).

805.04 Voluntary dismissal: effect thereof. (1) By
PLAINTIFF; BY STIPULATION. An action may be dismissed by the
plaintiff without order of court by serving and filirgnotice of
dismissalat any time before service by an adverse party of respon
sive pleading or motion or by the filing of a stipulation of-dis
missal signed by all parties who have appeairedhe action.
805.03 Failure to prosecute or comply with procedure Unlessotherwise stateth the notice of dismissal or stipulation,
statutes. For failure of any claimartb prosecute or for failure thedismissal is not on the merits, except that a notice of dismissal
of any party to comply witlthe statutes governing procedure iPPeratesas an adjudication on the merits when filed Ipjaantiff

civil actions or to obey any order of court, the court in which tiy¢h0 has once dismissed in any court an action basedinolad-
actionis pending may make such orders in regard to the failureidg the same claim.

arejust, including but not limited to orders authorized urgler  (2) By ORDEROF COURT. Except as provided in sufl), an
804.12(2) (a) Any dismissal under this sectioperates as an actionshall not be dismissed at the plaifisfinstance save upon
adjudicationon the merits unless the court in its order for diorderof court and upon such terms and conditions as the court

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/805.01
https://docs.legis.wisconsin.gov/document/statutes/1999/805.02
https://docs.legis.wisconsin.gov/document/statutes/1999/805.03
https://docs.legis.wisconsin.gov/document/statutes/1999/805.04
https://docs.legis.wisconsin.gov/document/statutes/1999/805.05
https://docs.legis.wisconsin.gov/document/statutes/1999/805.06
https://docs.legis.wisconsin.gov/document/statutes/1999/805.07
https://docs.legis.wisconsin.gov/document/statutes/1999/805.08
https://docs.legis.wisconsin.gov/document/statutes/1999/805.09
https://docs.legis.wisconsin.gov/document/statutes/1999/805.10
https://docs.legis.wisconsin.gov/document/statutes/1999/805.11
https://docs.legis.wisconsin.gov/document/statutes/1999/805.12
https://docs.legis.wisconsin.gov/document/statutes/1999/805.13
https://docs.legis.wisconsin.gov/document/statutes/1999/805.14
https://docs.legis.wisconsin.gov/document/statutes/1999/805.15
https://docs.legis.wisconsin.gov/document/statutes/1999/805.16
https://docs.legis.wisconsin.gov/document/statutes/1999/805.17
https://docs.legis.wisconsin.gov/document/statutes/1999/805.18
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/wisconsinconstitution/I,5
https://docs.legis.wisconsin.gov/document/statutes/1999/805.01(2)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20648
https://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%20474
https://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%20474
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20205
https://docs.legis.wisconsin.gov/document/courts/327%20N.W.2d%20706
https://docs.legis.wisconsin.gov/document/courts/327%20N.W.2d%20706
https://docs.legis.wisconsin.gov/document/courts/129%20Wis.%202d%20167
https://docs.legis.wisconsin.gov/document/courts/384%20N.W.2d%20701
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20377
https://docs.legis.wisconsin.gov/document/courts/518%20N.W.2d%20265
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/1999/804.12(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/806.07
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20725
https://docs.legis.wisconsin.gov/document/courts/279%20N.W.2d%20242
https://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%2085
https://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%2085
https://docs.legis.wisconsin.gov/document/courts/368%20N.W.2d%20648
https://docs.legis.wisconsin.gov/document/courts/138%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/138%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/405%20N.W.2d%20661
https://docs.legis.wisconsin.gov/document/courts/139%20Wis.%202d%20112
https://docs.legis.wisconsin.gov/document/courts/406%20N.W.2d%20764
https://docs.legis.wisconsin.gov/document/courts/142%20Wis.%202d%20658
https://docs.legis.wisconsin.gov/document/courts/420%20N.W.2d%20372
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20261
https://docs.legis.wisconsin.gov/document/courts/470%20N.W.2d%20859
https://docs.legis.wisconsin.gov/document/courts/174%20Wis.%202d%20164
https://docs.legis.wisconsin.gov/document/courts/174%20Wis.%202d%20164
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20779
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20148
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%2016
https://docs.legis.wisconsin.gov/document/courts/191%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/528%20N.W.2d%20457
https://docs.legis.wisconsin.gov/document/courts/528%20N.W.2d%20457
https://docs.legis.wisconsin.gov/document/courts/194%20Wis.%202d%20532
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%2065
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%2043
https://docs.legis.wisconsin.gov/document/courts/557%20N.W.2d%20775
https://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/578%20N.W.2d%20533
https://docs.legis.wisconsin.gov/document/courts/224%20Wis.%202d%20518
https://docs.legis.wisconsin.gov/document/courts/224%20Wis.%202d%20518
https://docs.legis.wisconsin.gov/document/courts/592%20N.W.2d%20287
https://docs.legis.wisconsin.gov/document/statutes/1999/805.04(1)

805.04 TRIALS Updated 99-00Wis. Stats. Database 2

deemsproper Unless otherwise specified in the or@atismissal the court,the referee is entitled to a writ of execution against the
underthis subsection is not on the merits. delinquentparty

(3) COUNTERCLAIM, CROSS-CLAIMAND 3RD PARTY CLAIM. This (2) A reference shall be the exception and not the rule. In
sectionapplies to the voluntary dismissal of any counterclainactionsto be tried by a jurya reference shall be made only when
cross—claim, or 3rgbarty claim. A voluntary dismissal by the the issues are complicated; in actions to be tried withqutya
claimantalone shall be made before a responsive pleadingsisve in matters of account and offidiflt computation ofdam
servedor if there is none, beforthe introduction of evidence atages,a reference shall be made only upon a showing that some
the trial or hearing. exceptionakondition requires it.

(4) CosTsOFPREVIOUSLYDISMISSEDACTION. If a plaintif who (3) Theorder of reference to the referee may specify or limit
hasonce dismissed aaction in any court commences an actiothe referees powers and may direct the referee to report only upon
basedupon or including the same claim against the sdefiend  particularissues or to do or perform particular acts or to receive
ant,the court may make such order for the payment of costs of Hiireport evidence only and may fix the time and place for begin
actionpreviously dismissed as it deems proper and may stay pfithg and closing the hearings and for the filing of the referee’
ceedingsin the action until the plainfihas complied witithe  report. Subject to the specifications and limitations stated in the
order. order,the referee has and shall exercise the power to regulate all

:iS‘Ofyi Srl;)Ff’- (t?tt- Ordefm Wis. 2d ‘fft? 591f(19i752- dismissal without ore proceedingsn every hearing before the referee and to do all acts
g SSESEmert e e as condion of v demisal ot it andtake all measuresecessary or proper for théignt perfor
2d 369 276 N.W2d 748(1979). manceof duties under the ordefhe referee may require the pro
Voluntary dismissal with prejudice rarely entitles the defendant to an award of fe@eiction of evidence upon all matters embraced in the reference,
(a(r:ltchOpS’;[S.lggg)op vBlue Cross & Blue Shield45 Ws. 2d 315426 N.W2d 114 jnelyding the production of all books, papers, vouchers, docu
A condemnee may voluntarily dismias appeal to a circuit court pursuant to sments,and writings applicable thereto. The referee may rule upon
805.04without court order Dickie v City of Tomah,160 Wss. 2d 20465 N.w2d  the admissibility of evidence unless otherwise directed by the

26\?V(I%r.12‘r)1‘;j\?3r?é party to an action files a responsive pleading prior to the tiord(:)rof referencand has the authority to put witnesses on oath
the plaintiff attempts to dismiss the actiander sub. (1), a voluntary dismissal with [aﬁdmay personally examine them and ma}l the parties to the

out prejudice is no longer obtainable. GowarMeClure,185 Ws. 2d 903519  actionand examine them upon oath. When a party so requests, the

N.W.2d692(Ct. App. 1994). . . _ refereeshall make a record of the evideraffered and excluded
Thetrial court did not abuse its discretion in granting pldirgifnotion for dis . h d bi h limitadi

missalwithout prejudice in order that the plaifiould refile in an attempt to take IN theé Same manner and subject to the same limitaa®ascourt

advantagef a new statutory enactment. The prejudice this section protects aga'siiting without a jury
is that of putting the defendant through the expense of a lawsuit withoutdigeng . .
to obtain a final determination on the merits, not from being disadvantagedddig a (4) () When a reference is madee clerk shall forthwith fur

lative policychange. Estate of Rita EngebosMurraine Ridge Limited Partnership, nish the referee with a copy of the ordéreference. Upon receipt
Zzsvmsrézddoﬁg?gSiit':-r\glzgr(?i?f(tchté?ggiigggfggn order of dismissal, the court mtherem(l'mless the order of reference otherwise provides, the ref
look beyond the words “v%ith prgjudice" to )t/jetermine if the dismissal was meantégee_Sha” fort_hW|th set a time and plac_e fbe first meeting of the
be conclusive. Brye.\Brakebush32 F3d 1179(1994). partiesor their attorneys to be held with?® days after the date

of the order of reference astiall notify the parties or their attor
805.05 Consolidation; separate trials. (1) CONSOLIDA- neys. It is the duty of the referee to proceed withralisonable
TION. (@) When actions which might have been broughtsiisgte  diligence. Any party on notice to the parties and the referee, may
actionunder s803.04are pending before the court, it may ordeapply to the court for an order requiring the referee to speed the
a joint hearing or trial of angr all of the claims in the actions; it proceedingsndto make the report. If a party fails to appear at the
may order all the actions consolidateahd it may make such time and plac@ppointed, the referee may proceed ex parte or may
orders concerning proceedings there#s may tend to avoid adjourn the proceedings to a future dgiying notice to the absent
unnecessargosts or delay party of the adjournment.

(b) When actions which might have been brought as a single(b) The partiesnay procure the attendance of witnesses before
actionunder s803.04are pending before défrent courts, any thereferee by the issuance and service of subpoenasthtfut
suchaction may be transferred upon motion of any party or of tagequatexcuse a witness fails to appear to give evidence, the wit
court to another court where the related action is pendingpnA  nessmay be punished as for a contempt and be subjected to the
ferenceinvolving both judges and all counsel may be convengdnsequencegqenalties, and remedipsovided in ss885.11and
on the record as prescribed by887.13 (3) Transfer under this ggg 12
paragraphshall be made only by the joint written orderthé (c) When matters of accounting are in issue, the referee may
transferringcourt and the court twhich the action is transferred.prescribeme form in which the accounts shall be submittad

_(2) SeParaTE TRIALS. The court, in furtherance of conve iy any proper case may require or receive in evidence a statement
nienceor to avoid prejudice, or when separate trials wiltbedu  py 5 certified public accountant who is called as a witnegzn
cive to expedition or economyr pursuanto s.803.04 (2) (b) pbjectionof a party to any of the items thus submitted or upon a
may order a separate trial of any claim, cross—claim, counterclagRowingthat the form of statement is infiaient, the referee may
or 3rd party claim, or of any number of claims, alwpysserving yequire a diferent form of statement to be furnished, or the
inviolate the right of trial in the mode to which the parties arg.countsor specific items thereof to be proved by oral examina

enljltlted. Sup. Ct. Orde67 W, 2d 585692 (1975); Sup. Ct. Orderd1 s, 2d tion of the accountingarties or upon written interrogatories or in
istory: Sup. Ct. Orde S. ; Sup. Ct. Or S. ;
xiii (1987). suchother manner as the referee directs.

Judicial Council Note, 1988: Sub. (1) (b) is amended by allowing conferences  (5) (a) The referee shall prepare a report upon the matters sub
regardingconsolidation of actions to benducted by telephone conference. [Req,; ; ; i
Orderefective Jan. 1, 1988] Smitted by theorder of reference and, if required to make findings

of fact and conclusions of lawhe referee shall set them forth in
805.06 Referees. (1) A courtin which araction is pending thereport. The referee shall file the report with the clerk of the
may appoint a referee who shall have such qualifications as furtand in an action to be tried without a jumpless otherwise
courtdeems appropriate. The fees to be allowed to a referee sfiigictedby the order of reference, shall file with it a transcript of
befixed by the couraind shall be chged upon such of the partiestheproceedings and of the evidence and the original exhibits. The
or pa|d out of any fund or Subject matter of the ach'ph isin clerk shall forthwith mail to all partles notice of the f|l|ng.
the custody and control of the court, as the court may direct. The(b) In an action to be tried without a jury the court shall accept
refereeshall not retain the referaseteport as security for com thereferees findings of fact unless clearly erroneousithid 10
pensationput if the party ordered to pay the faéowed by the daysafter being served with notice of the filing of the report any
courtdoes not pay it afterotice and within the time prescribed byparty may serve written objections thereto upon the other parties.
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Applicationto the court for action upon the report and upon ebjecgice may be made only as provided ir881.11 (1) (b)and except
tionsthereto shall be by motion and upon notice. The court aftbat officers, directors, and managing agents of public or private
hearingmay adopt the report or may modify it or may reject it ioorporationsor limited liability companies subpoenaed in their
wholeor inpart or may receive further evidence or may recomnufficial capacity may be served as provided i8®l.11 (5) (a)
it with instruction. (6) MOTION HEARING PROCEDURE. Motions under sulf3) may
(c) In an action to be tried by a jury the referee shall not e heard as prescribed in807.13
directedto report the evidence. The refesehdings upon the  History: Sup. CtOrder67 Wis. 2d 585697 (1975)1979 c. 10; Sup. Ct. Order
issuessubmitted are admissible as evidence of the métiarsl %g])-(\iﬁﬂs(i%%él)l'l oo b g & 12 Sup- Ct. Ordeo. 95709, 195 W.
andma_y b_e rea_d to t_he JuryUbleCt_to the rU“ng of the cowpon Judicial Cc;uncil Note, 1988:Sub. (6) [created] allows motions for protective
any objections in point of law which may be made to the repofdidersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]
(d) The efect of a referes’ report is the same whether or not Judicial Council Note, 1995: Sub. (2) (b) requires notice of third—-padigcov
. . etrésubpoenas in order to preserve the right of other parties to move tcxluglash
th_e parties have conser_lte(_j to the reference; bl!t’ when the Partgigersub. (3), the court may only quash a subpoena to compel production of tan
stipulatethat areferees findings of fact shall be final, only ques gible things, not a subpoena to compel attendance of a witnesses.. Stlitertj 109
tionsof law arising upon the report shall thereafter be considerdds- 2d 501 326 N.w2d 744(1982).
History: Sup. Ct. Ordei67 Ws. 2d 585693 (1975):1975 c. 218
Trial court properlyefused to admit additional evidence on issue of fact whieh re805.08  Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt
srle‘lewas appointed to resolve. KleinstickDaleiden,71 Wis. 2d 432238 N.W.2d shallexamine on oath each person vikoalled as a juror to dis

cover whether the juror is related bipod, marriage or adoption

805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas 0 any party or to any attorney appearing in the case, or has any
shallbe issued and servedancordance with ci885. A subpoena financialinterest in the case, or has expressed or formed any opin
may also be issued by any attorney of record in a civil action &, Or is aware of any bias or prejudice in the case. If a juror is
specialproceeding to compelttendance of witnesses for deposinot indifferent in the case, thjeror shall be excused. Any party
tion, hearing or trial in the action or special proceeding. objectingfor cause to a juror may introduce evidence in support
(2) SUBPOENA REQUIRING THE PRODUCTION OF MATERIAL. (a) of the objection. This section shall not be construed as abridging
A subpoena may command the person to whom it is directedt@ny manner the right of either party to supplement the sourt
producethe books, papers, documents or tangible thiregsg examinationof any person as to qualifications, but such examina
natedtherein. tion shall not beepetitiousor based upon hypothetical questions.
(b) Notice of a third—party subpoena issdeddiscovery pur (2) NuwmBer orJurors. A suficient number of jurors shall be
posesshall be provided to all parties at least 10 days before jgmmonedn the action so that the number applicable under s.
scheduledleposition in order to preserve their righbtgect. If 756.06remains after the exercise of all peremptory challenges to
a third—party subpoena requette production of books, papers,Wh'Ch th.el parties are entitled under s(8). The court may order
documents or tangible things that are within the scope of discéyat additional jurors be selected. In that case, if the number of
ery under s804.01 (2) (a)those objects shall not be providedurorsremains morghan required at the time of the final submis
beforethe time and date specified in the subpoena. The provisi§ih of the cause, the court shalttermine by lot which jurors

under this paragraph app|y unless all of the parties OtherW|§Ba”n0t|nlt|a"y participate in del!be.rations. The court may hold
agree. the additional jurors until the verdict is rende@ddischage them

(3) ProTECTIVEORDERS. Upon motion made promptly and inatany time. .
anyevent at or before the time specified in the subpoena for com (3) PEREMPTORYCHALLENGES. Each party shalbe entitled to
pliancetherewith the court may (a) quash or modify the subpoerfaPeremptory challenges which shall be exercised alternttely
if it is unreasonable and oppressive or (b) condition denial of #laintiff beginning; and when any party declines to challenge in
motion upon the advancement by the peiisomhose behalf the turn, the challenge shall be made by the clerk by lot. The parties
subpoenas issued of the reasonable cost of producing the bool@the action shall be deemed 2, all plafstifeing one party and
papersgdocuments, or tangible things designated therein.  all defendants being the other paecept that in a case where
(4) Form. (a) The subpoena shall be in the following form2 OF more defendants have adverse interests, the court, if satisfied
thatthe due protection of their interests so requiregs discre

SUBPOENA tion, may allow peremptory challenges to the defendant or defen
STATE OF \WISCONSIN dantson each side of the adverse interests, not to exceBdch
.... County sideshall be entitled to one peremptory challeimgaddition to
THE STATE OF WISCONSIN, TO ...: those otherwise allowed by law if additional jurors are to be

Pursuant to section 805.07 of thés@bnsin Statutes, you areselectedunder sub(2).
herebycommanded to appearperson before [.... designating the (4) Jury view. On motion of any parfyhe jury may be taken
court, officer, or person and place of appearance], on [.... dateftatview any propertymatter or thing relating to the controversy
....0’clock ..M., to give evidence in an actibatween ..., plain  between the parties when it appears to the court that the view is
tiff, and ....defendant. [Insert clause requiring the production @lecessaryto a just decision. Theoving party shall pay the
material, if appropriate]. Failure to appear may result in puniséxpensesf the view The expenses shall afterwards be taxed like
mentfor contempt which may include monetary penalties, impristher legal costs if the party who incurred them prevails in the
onmentand other sanctions. Issued this .... day of ...., .... (yeattion.

[Handwritten Signature] History: Sup. Ct. Ordei67 Ws. 2d 585698 (1975)1975 c. 2181977 c. 318
. h 1977 c. 4476.210, 1983 a. 226Sup. Ct. OrdeNo.96-08 207 Ws. 2d xv (1997);
Attorney for [identify party] 71999 a 162
(OI’ other oficial tit|e) Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of
“alternate”jurors with a provision allowing the court to order the impaneling of addi
[Address] tionaljurors. The panel is then reduced to the proper size by lot immedisitaly
[Telephone Number] to final submission of the cause. These changes are intended to promote an attentive
.. . . attitudeand a collegial relationship among the members of the jury
(b)_ For a Spr_Oena requiring the pr_OdUC“on of material, thernefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placement
following shall be inserted in the foregoing fornouyare further in the statutes. The reference to “alternate” jurors in the final sentence is changed to
commandedo bring with you the following' [describing ascu “additional” jurors to reflect the modification of sub. (2). [Bill 320S]
. ’ . Judicial Council Note, 1996: This proposal changefmpaneled” to“selected”
ratelyas possible the booksapers, documents or other tangiblgneneverm statute refers to choosing jurors or prospective jurors, for statutory: unifor

thingssought]. mity. Adding the last sentence [to (2)] is intended to allow courts to keep additional
; jurorsto replace any juror who might not be able to complete deliberations. Delibera
®) SUBSTITUTI.ED SERVICE. A subpoena m.ay be served in th%uonswould begin anew with the additional juror in place [Re SCO No. 9608 ef
mannerprovided in s885.03except thasubstituted personal ser 7-1-97].
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Whetherthe common law distinction between a challenge for principal cause andGuaranteef open public proceedings in criminal trials includes voir dire
for favor continues, disqualification because of a jgrafiliation or interest inthe  examinatiorof potential jurors. Press—Enterprise CdSuperior Court of Cati64
insurance industry requires proof of bias or prejudice. Nol&®eanus Ford, Incs4  U.S.501(1984).

Wis. 2d 215218 N.W2d 507 No new trial was required where a jufailure to disclose during voir dire was

Thetrial court did not abuse its discretion by failingstdke for cause 3 veniremen harmlessMc Donough Power Equipmerihc. v Greenwood464 U.S. 548§1984).
who were friends of a prosecution witness where there was no showing of probablghe use of peremptorghallenges by a private litigant in a civil action to exclude
prejudice. Nybeg v. State,75 Ws. 2d 400249 N.W2d 524 potential jurors solely because of race violates the equal protection clause.-Edmon

Themere expression of a predetermined opinion of guilt during voir dire does sonv. Leesville Concrete Co500 U.S. 614114 L. Ed. 2d 66q1991).
disqualifythe juror per se. Hammill Btate89 Ws. 2d 404278 N.W2d 821(1979). Satev. Louis: A Missed Opportunity to Clarify when Law Enforcementicls

The disproportionate representation of a group in one array idigisof to estab ~ May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757.
lish systematic exclusion. StateRruitt,95 Wis. 2d 69289 N.W2d 343(Ct. App. See also notes to Article I, section 7.

1980).

Unlessthe defendant consents, it is reversible error for the trial court to substiti i - five—qj i
analternate juror for a regular juror after jury deliberations have begun. Stafe v 65.00 Juries of fewer than 12; five-sixths verdict.

man,108 Ws. 2d 291321 N.W2d 212(1982). (1) Jury. Thejury shall consist of a number of persons deter
Thetrial courts deliberate, though well-intended, removal of a class or group feinedunder s756.06 (2) (b)

‘;ggﬁ,;‘,”;?*;‘;,”ggg’;“l”ﬁ‘_'{;,”zgfz'g‘(’;(vl'g‘gg'; in tigroup was improperState vChosa, (2) VERDICT. A verdict agreed tby five—sixths of the jurors
Thetrial court, sitting as the trier of fact, committed an error of law in making arshallbe the verdict of the jurylf more than one question must be

relying on an unrequested, unannounced, unaccompanied and unrecorded view afr@weredo arrive at a verdict on the same claim, the stwere
accidentscene in assessing evidence produced at trial. American FamilynBlut. gjxthsof the jurors must agree on all the questions.

Co. v Shannonl120 Ws. 2d 560356 N.W2d 175(1984). L _ History: Sup. Ct. Orde67 Wis. 2d 585700 (1975)1977 ¢. 3181977c. 447s.
Whena juror incompletely responds to material questions on voir dire, a new tri IQ Sup. Ct. Order Nc96-08 207 Ws. 2d xv (1997).

is warranted if it is shown that it is more likely than not that the juror was biasé . Claim-by—claim” analysisof multiple-question verdicts discussed. Giese v
againsthe moving party State vWyss,124 Ws. 2d 681370 N.W2d 745(1985). it o :
BUt see State.\Faucher227 Ws. 2d 700596 N.W2d 770(1999) for a review of this Montgomeryward, Inc.111 Ws. 2d 392331 N.w2d 585(1983).
caseto apply new terminology regarding juror bias. . . .

Law enforcement dicers should not be automatically excused for cdrmm ~ 805.10 Examination of witnesses; arguments.  Unless
venireon grounds of implied bias. Statd_ouis,156 Ws. 2d 470457 N.W2d 484 thejudge otherwise Orders’ not more than one a’[torney for each

(1990). But see State.\Faucher227 Ws. 2d 700596 N.W2d 770(1999) for a . . o . .
review of this case to apply new terminology regarding juror bias. sideshall examine or cross—examine a witness and not more than

Prospectivgurors related to a state witness by blood or marriage to the third degle@ttorneys on each side shall syntcu[he jury The plaintif.shall
mustbe struck from the jury panel. State3esch167 Ws. 2d 660482 N.W2d 99  be entitled to the opening and final rebuttajuments. Plaintifs

(1992). But see State.\Faucher227 Ws. 2d 700596 N.W2d 770(1999) for a i ; ;
reviewof this case to apply new terminology regarding juror bias. rebuttalshall be limited to matters raisbg any adverse party in

The verdict of a 13 member jupanelagreed to by the defense and prosecutio@gument. Vdiver of agument by either party s_haII not preclude
wasnot invalid. State.Ledger175 Ws. 2d 16,499 N.w2d 199(Ct. App. 1993). the adverse party from making anygament which thedverse

A potential juror who expressed that she could not be fair and impartial should hgearty would otherwise have been entitled to make. Before the
beenremoved for cause under s. 805.08 (1). Failurertwove the juror forced the ; . :
defendant to strike the potential jurarich resulted in the defendant beitenied arg,umemls begun’ the court may limit the time foQament'
oneof the peremptory strikes guaranteed under s. 972.03, and required a new tridfistory: Sup. Ct. Orde67 Ws. 2d 585701 (1975)1975 c. 218
Statev. Ramos211 Wis. 2d 12564 N.W2d 328(1997). Attorney’s concession during closinggarment that client was negligent could not
An appellate court should overturn a circuit caudétermination thatrospee  be construed as binding admission. Kuzmikveutzmann,100 Ws. 2d 48 301
tive juror can be impartial only where the jusobias is manifest, and not where thereN.W.2d 266 (Ct. App. 1980).
is a reasonable suspicion of bias. The test for manifest bias is stated. Staten; This section authorizes judge to allow more than 2 attorneys on each side to sum
219Wis. 2d 481579 N.W2d 654(1998). But see Stateaucher227 Ws. 2d 700 upto jury but judge may not limit to fewer than 2 on each side. In Interest of C.E.W
596 N.w2d 770(1999) for a review of this case to apply new terminology regardint24 Wis. 2d 47 368 N.W2d 47(1985).
juror bias.
Jurorbias may be actual, implied or inferred. Inferred bias is a factual findi At . :
requiringevaluation of the facts and circumstances incluttiege surrounding the @0_5.11 ObJ_ecnonS'_ exceptlons._ (l) Any p_arty who has
juror's incomplete or incorrect response to questions during voir direthfil  fair opportunity to objedbefore a ruling or order is made must do
responseslo not prevent finding inferred bias. StateDelgado223 Ws. 2d 270 i i iVi iectioni
588 N.W2d 1(1999). But see State Waucher227 Ws. 2d 700596 N.w2d 770 S?tm Ordlle.r to aVOIg WalvmgderrorAn objectioris not necessary
(1999)for a review of this case to apply new terminology regarding juror bias. aftera ruling or order Is made.
Theterms “statutory bias,” subjective bias,” and “objective bias” are adopted as (2) A party raising an objection muspecifythe grounds on

the proper terms for referring to types of jury bias, replacing the terms “implied bias, .+ H ; : :
“subjective bias,” and “objective bias”. Staie Faucher227 Ws. 2d 700596 Which the party predicates the objection or claim of error

N.W.2d 770(1999). (3) Exceptions shall never be made.
Statutorybias referso those situations described in sub. (1); a person falling within ; ; [P

oneof the sub. (1) descriptions may not serve regardless of the ability to be impartial.(_4) EV|dent|ary ObjectIOI’lS are govemed b)@@l.OB

Statev. Faucher227 Ws. 2d 700596 N.W2d 770(1999). History: Sup. Ct. Ordei67 Wis. 2d 585701 (1975),1975 c. 218
Subjectivebias is revealed through the woralsd demeanor of the prospective

juror as revealed owoir dire; it refers to the jurds state of mind. State Faucher 805.12 Special verdicts. (1) Use. Unless it ordersther

227Wis. 2d 700596 N.w2d 770(1999). ; . - . .
Objectivebias focuses on whether a reasonghleson in the individual prospec wise, the court shall direct the jury to return a special verdict. The

tive juror’s position could be impartial; the circuit court is particularly well positioneé{erdi(:tSh.aII be preparekiy. th.e court in th? form of written ques
to determine objective biasState v Faucher227 Ws. 2d 700596 N.w2d 770 tionsrelatingonly to material issues of ultimate fact and admitting
(1999). adirect answerThe jury shall answer in writing. In cases founded
Wyss, Louis, Gescch, Satev. Messelt, 185 Wis. 2d 254 Ferron, Delgado, andSate . L 2 .
v. Broontield, 223 Ws. 2d 465are cases through which jury bias jurisprudence hddPON negllg_ence,' the court need not submit sepa_rately any particu
evolved; where each would fall given the new bias terminology adopted in this ckge respect in which the party was allegedly negligent. The court
is considered. State Faucher227 Ws. 2d 700596 N.W2d 770(1999). i i ; ; ;
Ramos does noentitlea defendant to a new trial when both the prosecution anr(Ti]ay also direct the Juryo find upon part.lcu_lar questhns of fact.
defenseare given an equal numbefperemptory strikes, even if the number is less  (2) OMITTED ISSUE. When somenaterial issue of ultimate fact
thanprovided for by statute. StateErickson.227 Ws. 2d 758596 N.w2d 749 not brought to the attention of the trial court but essential to sustain

(1999). ; . . . !
Thereis no automatic disqualification of potential jurors who have been convict&GeJUdgment is omitted from the verdict, the issue shall be deemed

of crimes. State.\Mendoza227 Ws. 2d 838596 N.W2d 736(Ct. App. 1998).  determinedby the court in conformity with its judgment and the
A prospective juror who is the brother-in—law of a state witness is a relative faj|ure to request a finding by the jury on the issue shall be deemed
marriageto the3rd degree undésesch and must be struck for cause as the relation . fi ial hat i
ship constitutes statutory biasailure to do so is grounds for reversal and a new trigft Walver of jury trial on that issue.
Statev. Czarnecki231 Ws. 2d 1 604 N.w2d 891(Ct. App. 1999). (3) CLERK'SENTRIESAFTERVERDICT. Upon receiving aerdict,

In deciding subjective bias, the particular words of the juror are néd¢hs. A - . .
prospectivejuror need not respond in voir dire with unequivocal declaratidns the Clerk_Sha” make an entry on the minutes speplfylng the time
impartiality. State vOswald, 2000 WI App 232 Ws. 2d 103606 N.w2d 238 the verdict was received and the cosirbrder setting time for

Exclusion for objective bias requires a direct, critical, personal connectiomotionsafter verdict under $805.16 The verdict angpecial
betweerthe individual juror and crucial evidence or a dispositive issue in the Caﬁi\d' hall be filed
or the jurofs intractable negative attitude to the justice system in general. A+eas llngss all be niled.
able person can be impartial despite a relationship tofiaeradr past experience as  History: Sup. Ct. Ordei67 Ws. 2d 585702 (1975)1975 c. 218
anofficer. State vOswald, 2000 WI App 232 Ws. 2d 103606 N.W2d 238 If the court can find as a matter of law that a party is causally negligent, contrary

Peremptorchallenges may not be exercised, and therefore not changed, aftertththe jurys answerand the jury attributes some degree of comparative negligence
parties have accepted the jueyen if the jury has not yet been sworn. Stalawn  to that party the court should change the causal negligence answer and permit the
telle, 2000 WI App 10,235 Wis. 2d 91612 N.W2d 356 jury’s comparison to stand. Ollinger@rall, 80 Ws. 2d 213258 N.W2d 693
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Wherethe answer to one material question showsttfejury made answer per  given, or may give supplementary instructions as it deems appro
versely,the court should set aside the entire verdict unless it is sattsdiethe other priate

questionsvere not dected by the perversityrouse vPersons80 Wis. 2d 390259 .
N.W.2d 92 History: Sup. Ct. Orde67 Ws. 2d 585703 (1975)1975 c. 2181979 c. 128

; ; ; ; ; i ?!%81 c. 358Sup. Ct. Order130 Wis. 2d xi (1987).
Wherethe verdict form did not contain a special fact question regarding the maj - . - . L
issueof the case, real issues had not been tried. SchBizMarys Hospitalg1 W, . Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
2d 638 260 N.W2d 783 instructions may include a description of treture of the case, what constitutes evi

Whereevidence conflicts and inconsistent theories on the cause of the event ceand what does not, guidance regarding the burden of proof and the credibility

advanced, instructions on both theories should be given. Serttitjby, 87 Ws itnesses, and directions not to discuss the case until deliberations begin.
2d 44, 273 N.W2d 780(Ct. App. 1978). ' ' ' Sub.(4) is amended to required that the court provide the jury one written copy of

An inconsistent verdict, if not timely remedied by reconsideration by themust its |nstrl_1(_:t|on_s regardmg the burden_ of proof. [Re_OrgJiaﬂeﬂ .86] .
resultin a new trial unless the party injured by the inconsistency waives the portioroPecificevidentiary facts may be incorporated intaistruction provided they
of its damage claim and the waiver does not result in a change of the prevailing pggq\(l’t lead the jury to believe that the court has prejudged the evidstate.vDix,
asfound by the jury Westfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983). ) 's- 2d é7?32)73 ’f\‘-_\INZdt250é_197t9)- _ - cubet s of
Ambiguitiesin jury questions were “omitted issues” under @pand therefore naersub. (3), a tailure to object walves errors of substasceell as of form.
properly determined by the trial court. BadtkeBadtke,122 Ws. 2d 730 364 ~ GYldenvandv. Schroedei90 Ws. 2d 690280 N.W2d 235(1979).
N.W.2d 547 (Ct. App. 1985). It was proper to instruct a jury that it need not consider a Igveete of diense

Special verdict formulation in tonsin. Decker and Deck&0 MLR 201. if it found the defendant guilty of a higher one. StatdaNeal,95 Wis. 2d 63 288

o - S ) N.W.2d 874 (Ct. App. 1980).
P liabil f | . Sl I. 61 MLR 381. A ) ) . .
roduct fiability verdict formulation in Wconsin. Slattery et al. 6 38 Although failure to object at the verdict conference to a substantive defect in the

. . . . verdictconstituted waiverfailure to object did not preclude the casitbnsideration
805.13 Jury instructions; note taking;  form of verdict. of thedefect under s. 751.06. Clarkheisure \ghicles, Inc96 Ws. 2d 607 292
(1) STATEMENTSBY JUDGE. After the trial jury is sworn, all state wade?’g,(li?o)-nh dict conf © <oei ot
; ; ; ; ereobjectionat the verdict conference was not specific enough to preserve an
men.tsor comments bj?he JUdge to the jury orin their presenceappealme supreme court reversed the trial court under s. 751.06. igkiolfgin, Inc.
relatingto the case shall be on the record. v. North Cent. Airlines, Inc98 Ws. 2d 301296 N.W2d 749(1980).
(2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING (a) After Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub
‘o . . Y missionto the juryof written instructions on the substantive law but do not require
thetrial jury 1s sworn, the court shall determinetié Jurors may  an automatic reversalhen the trial court fails to do so. Instructions on the burden

takenotes of the proceedings: of proof and presumption of innocence precedural, not substantive lam Matter

. oL . E. B.111 Wis. 2d 175330 N.W2d 584(1983).
1. If the court authorizes note takmg’ the court shall mStrU%frWherethe alleged error wemd the integrity of the fact—finding process, the trial

the jurors that they may make written notes of ieceedings, courtexercised its discretion to review the circumstantial evidence instructien irre
exceptthe opening statements and closinguanents, if they so spectiveof the defendarg’waiver of objection. State 8hah134 Ws. 2d 246397
desireand that the court will provide materials for that purpose fif V-2d492(1986).

. I i i i is di . h,144 Wis. 2d 810425 N.W2
they so request. The court shall stress the confidentiality of t & Ao Goagy e discussed. Statbfatch,144 Ws. 2d 810425 N.w2d
notesto the jurors. The jurors may refer to their notes during that is not error for the trial court to fail iastruct sua sponte on a lesser included
proceedingg_nd deliberation. The notes may not be the basis fense. Thetrial court should not interfere with the parties’ trial strate§tate v
or the object of any motion by any partifter thejury has ren  MYers,158 Ws. 2d 356461 N.w2d 777(1990). . A

. . h hall hat th Instructionalrulings are to be made at the close of the evidence. A parbf is
deredits verdict, the court shall ensure that the notes are prompii¥iiedto a mid-trial advisory ruling on whether an instruction will be givBach
collectedand destroyed. aruling, if given, is nonbinding and not subject to appeal. Stadeln 193 Wis.

: L 241346 535 N.W2d 1(Ct. App. 1995).
2. Ifthe court does not authorize note-taking, the court Sha‘flf anattorney disagrees with an instruction that a judge decides to give during an

statethe reasons for the determination on the record. off-the—record conference, the attorney must object to the instruction on the record

(b) The court may give additional preliminary instructions tg’ grfcﬁeg’gr}hfégzt)‘e fappeal. Steinbgrv. Jensen?04 Wis. 2d 115 553 N.W2d
assistthe jury in understanding its duty and the evidence it wi |2Appe.llatec‘ourts have no power to reach waived issues concerning unobjected to
hear. The preliminary instructions may include, without limitajury instructions. State Ward,228 Ws. 2d 301596 N.W2d 887(Ct. App. 1999).
tion, a description of the nature of the case, what constitutes evi ) ) . .
denceand what does not, guidance regarding the burden of pr§8b.14 Motions challenging sufficiency of evidence;
andthe credibility of witnesses, and directions not to discuss tAtions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE.
caseuntil deliberationdegin. Any such preliminary jury instruc No motion challenging the siidiency of the evidence asnaatter
tionsmay be given agaiin the chage at the close of the evidenceof law to support a verdict, or an answer iveadict, shall be
The additional preliminary instructions shall be disclosed to tH#Fantedunless the court is satisfied that, considering all credible
parties before they are given and either party may object to &wdenceand reasonable inferences therefrom in the light most
specificinstruction or propose instructions of its own to be giveligvorableto the party against whom the motion is made, there is
prior to trial. no credible evidence to sustain a finding in favor of such party

(3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the  (2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. () The
evidenceand before guments to the jurghe court shall conduct involuntarynonstit is abolished. If a motion for involuntary aon
aconference with counsel outside the presence of the Aurthe  SUitis made, it shall be treated as a motion to dismiss.
conference, or at such earlier time as the court reasonably directgb) When a party mistakenly designates a motion to dismiss as
counselmay file written motions that the court instruct the jony a motion for directed verdict, or vice versa; or mistakenly desig
thelaw, and submit verdict questions, as set forth in the motiomatesa motion to change answer as a motion for judgment not
The court shall inform counsel on the record of its proposed actiaithstandingthe verdict, or vice versa; or otherwise mistakenly
on the motions and of the instructions and verdict it proposesdesignates motion challenging the didiency of evidence as a
submit. Counsel may object to the proposestructions or ver matterof law, the courtshall treat the motion as if there had been
dict on the grounds of incompleteness or o#reor, stating the a proper designation.
groundsfor objection with particularity on the record. Failure to (3) MoTioN AT CLOSEOFPLAINTIFF'S EVIDENCE. At the close of
objectat the Con_ference Con_stltutes a waiver of any error in tb%m“f‘f’s evidence in trials to thigry, any defendant may move
proposednstructions or verdict. for dismissal on the ground of in§iefency of evidence. |If the

(4) InsTRucTION. The court shall instruct the jury before orcourt determines that the defendant is entitled to dismissal, the
afterclosing aguments of counsel. Failure to object to a materiaburt shall state with particularity cie record or in its order of
variance or omission betweeithe instructions given and thedismissalthe grounds upon which the dismiseals granted and
instructionsproposedioes not constitute a waiver of errdthe  shallrender judgment against the plaiftif
court shall provide the jury with one complete set of written (4) MoTion AT CLOSEOFALL EVIDENCE. In trials to the juryat
|nstruct|0n_sprOV|d|ng the burden of proof and the substariive the close of all evidence, any party may challengstificiency
to be applied to the case to be decided. of theevidence as a matter of law by moving for directed verdict

(5) ReINSTRUCTION. After the jury retires, the court may rein or dismissal or by moving the court to find as a matter of law upon
structthe jury as to all or any part of the instructions previousbny claim or defense or upon any element or ground thereof.
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(5) MoTIONS AFTER VERDICT. (a) Motion for judgment. A  newly—discovere@vidence, or in the interest of justice. Motions
motionfor judgment on the verdict is not required. If no motionnderthis subsection mage heard as prescribed in887.13
afterverdict isfiled within the time period specified in805.16 Ordersgranting a new trial on grounds other than in the interest
judgmentshall be entered on tiverdict at the expiration thereof. of justice, need not includefinding that granting a new trial is
If a motion after verdict is timely filed, judgment on the verdialsoin the interest of justice.
shallbe entered upon denial of the motion. (2) OrDER. Every order granting a new trial shall spedifg

(b) Motion for judgment notwithstanding verdict. A party groundstherefor Noorder granting a new trial shall be valid or
againstwhom a verdict has been rendered may move the court éfiectiveunless the reasons that prompted the court to make such
judgmentnotwithstanding the verdict in the event that the verdicrderare set forth on the record, or in the order or in a written deci
is proper but, for reasons evident in the record which bear uggan. In such orderthe court may grant, deny or defer the award
mattersnotincluded in the verdict, the movant should have judgng of costs.
ment. (3) NEwLY-DISCOVERED EVIDENCE. A new trial shall be

(c) Motion to change answer. Any party may move the court orderedon the grounds afewly—discovered evidence if the court
to change an answer in the verdict on the ground offinmrfcy  finds that:
of the evidence to sustain the answer (a) The evidence has come to the moving pamytice after

(d) Motion for directed verdict. A party who has made atrial; and
motionfor directed verdict or dismissal on which the court has not (b) The moving partg failure to discover the evidence earlier

ruled pending return of the verdict may renew the motion afteid not arise from lack of diligence in seeking to discover it; and
verdict. In the event the motion is granted, the court may enter ) The evidence is material and not cumulative; and

Judgment‘leln_ accordance with the motion. . (d) The new evidence would probably change the result.
_(e) Preliminary motions. It IS not necessary tmove for a 4y A teRNATE MOTIONS; CONDITIONAL ORDER. If the court
directedverdict or dismissal prior to submission of the case to tlag

urv in order to move subsequently iiudament notwithstand antsa motion for judgment notwithstanding the verdict, or a
Jingythe erdict or o changeqanswgr juag motionto change answer and render judgnieiccordance with

, . . . theanswer so changed, orenewed motion for directed verdict,

(f) Telephone hearings. Motions under this subsection may bgne court shall also rule on the motion for new trial, if doydeter
heardas prescribed in 807.13 mining whether it should be grantéfcthe judgment is thereafter

(6) GROUNDS TO BE STATED WITH PARTICULARITY. In any vacatedor reversed, and shall specify the grounds for granting or
motion challenging the sti€iency ofevidence, the grounds of thedenyingthe motion for new trial. If the motion for a new trial is
motionshall be stated with particularitiere conclusory state thusconditionally granted and thedgment has been reversed on
mentsand statements lacking express reference to the specific glgpealthe new trial shall proceed unless the appellate ebait
mentof claim or defense as to which the evidence is claimbd tohaveotherwise ordered. In case the motion for a new trial has been
deficientshall be deemed indidient to entitle the movant to the conditionallydenied, the appellee may assert error in that denial;
ordersought. If the court grants a motion challengingsiiié-  andif the judgment is reversed on appeal, subsequent proceedings
ciencyof the evidence, the court shall state on the record or in wihall be in accordance with the order of the appellate court.
ing with particularity the evidentiary defect underlying the arder (5) APPEAL. If the court denies a motion for judgment notwith

(7) EFrFECT OF ORDER OF DISMISSAL. Unless the court in its standingthe verdict, ora motion to change answer and render
orderfor dismissal otherwise specifies for good cause reditedjudgmentin accordance with the answer so changed, or a renewed
the order any dismissal under this section operates as an adjudigmtion for directed verdict, the party whprevailed on that
tion upon the merits. motion may, as appellee, assert for the first time, grountih

(8) NonwalvER. A party who moves for dismissal or for aentitlethe party to a new trial in trevent the appellate court con
directedverdict at the close of the evidencéeoéd by an oppo cludesthat thetrial court erred in denying the motion for judgment
nentmay ofer evidence in the event that the motismot granted notwithstandinghe verdict or motion to chang&swer and ren
without having reserved the right to do so and to the same extdat judgment in accordance with the answer so changed, or a
asif the motion had not been mad&.motion for a directed verdict renewed motion for directed verdict. Ithe appellate court
which is notgranted is not a waiver of trial by jury even thougheverseshe judgment, nothing in this section precludes it from
all parties to the action have moved for directed verdict. determiningthat theappellee is entitled to a new trial, or from

(9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROss—cLaM  directingthe trial court to determine whether a new trial shall be

OR3RDPARTYCLAIM. This section applie® counterclaims, cross— granted.
claimsand 3rd party claims. (6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter
History: Sup. Ct. Ordei67 Wis. 2d 585704 (1975); Sup. Ct. Ordé§7 Ws. 2d  minesthat a verdict is excessive or inadequate, not dpereer

vii (1975);1975 c. 218Sup. Ct. Order73 Ws. 2d xxxi (1986); SupCt. Order 118 i i ; ;
Wis. 2d i (1984): Sup. Gi. OrdeL41 Ws. 2d xiif (1987). sity or prejudice or aa result of error during trial (other than an

~Judicial Council Committee’s Note, 1976Sub. (3)appliesonly to trials to the erroras to damages): the court shall determine the amognt which
jury, codifying Household Utilities, Inc..\Andrews Co., 71 8. 2nd 17 (1976). The asa matter of law is reasonable, and shall order a new trial on the

standardor granting a motion undeub. (3) is found in sub. (1). Motions made byjssyeof damages, unless within 10 days the pastwhom the
a defendantor dismissal after a plainfihas completed presenting his evidence in i

trials o the court is governed by s. 805.17 (1). [Re Ordectife Jan. 1, 1977)  optionis offered elects to accept judgmenttie changed amount.
Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the requirelf the optionis not accepted, the time period for petitioning the

oy 2 moton before judgment s entered on a verdict. [Re Ortberiee.July courtof appeals for leave to appeal the order for a new trial under

Judicial Council Note, 1988:Sub. (5) (f[created] allows motions after verdict $S-808.03 (2)and809.50commences on the last day of the option
to be heard by telephone conference. [Re Ordectefe Jan. 1, 1988] period.

An inconsistent verdict, if not timely remedied by reconsideration by thenust History: Sup. Ct. Ordei67 Wis. 2d585 708 (1975)1975 c. 2181979 c. 10
resultin a new trial unlesthe party injured by the inconsistency waives that portion983 a. 219Sup. Ct. Orderl41 Ws. 2d xiii (1987).
of its damage claim and the waiver does not result in a change of the prevailing pariiidicial Council Note, 1983:Sub. (6) is amended to codify the holding/dtk
asfound by the jury Westfall v Kottke, 110 Ws. 2d 86328 N.W2d 481(1983). v, Mueller, 105 Ws. 2d 191313 N.W 2d 749(1982) that orders for new trials under

If thereis any credible evidence which, under any reasonable faely admits  this subsection are not appealable as of right and that the time period for seeking leave
of an inference that supports a jsriiding, thefinding may not be overturned. Gen to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day of the
Star v BankruptcyEstateof Lake Geneva Sugar Shagts Ws. 2d 104572 N.\W2d  option period set forth in the trial coustorder [Bill 151-S]
881(Ct. App. 1997). Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trial

. to be heard by telephone conference. [Re Ordeciife Jan. 1, 1988]

805.15 New trials. (1) MoTioNn. A party maymove to set A statement that the verdict is contrary to the weight of evidence will not support
asidea verdict and for a new trial because of errothéntrial, or an order granting a new trial in the interesjustice. DeGrdfv. Schmude71 Wis.

Lo . : 2d 554 238 N.w2d 730
becausehe verdict is contrary to law or to the weight of evldenCe'ln a personal injury action it is not grounds to grant a new trial merely because an

or because of excessive mradequate damages, or because @fpertiisted under a pretrial order is not called as a witness at trial and the @xpert’
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reportis admitted. Karl vEmployers Ins. ofVausau78 Ws. 2d 284254 N.Ww2d Failureto present timely postverdict motions does not deprive the court of appeals

255, of jurisdiction to review a judgment. Hartford Ins. @dN\ales,138 Ws. 2d 508406
Wherethe answer to one material question shows that the jury made its answer PeyV.2d 426 (1987).

versely the trial court should set aside the entire verdict unless it is satisfied that othédncethe trialcourt loses authority to set aside a verdict under this section by failing

questionsvere not dected by the perversityrouse vPersonsg0 Wis. 2d 390259  to act within 90 dayst cannot achieve the same result by vacating the judgment under

N.W.2d 92 s.806.07 (1) (h). Manly.\State Farm Fire and Cas. @89 Ws. 2d 249407 N.w2d

If there is a reasonable basis for the trial coui¢termination under sub. (6) as to306 (Ct. App. 1987).
the proper amount, it will be sustained. Koel®&®aduedl Ws. 2d 583260 N.W2d Thetrial court is not competent to consider sub. (1) motions where the movant fails
766, to timely file the motions and fails to obtain an extension before expiratitmeof

Wherea jury award of damages was so inadequate that it indicated prejudice,2Redayperiod. Ahrens—Cadillac Olds Belongia, 151 Ws. 2d 763445 N.W2d 744
trial court did not abuse its discretion by ordering a new trial on all issues. Larryf@t. App. 1989).
Commercial Union Ins. C&8 Ws. 2d 728277 N.W2d 821(1979). Trial court actions under s. 805.16 permitted pending appeal under s. 808.075 are
An order for a new trial under . 805.15 (6) is not a final order and is not appealatbject to sub. (1) time limits. SchmidtSmith,162 Ws. 2d 363469 N.W2d 855
asof right under s. 808.03 (1). EarlMarcus92 Ws. 2d 13284 N.W2d 690(Ct. ~ (Ct. App. 1991).
App. 1979). This section applies to trial-related motions. @ward of attorney fees is not trial—
Sub. (6) establishes the commencement of the 10-day appeal perio#f. vW related. Gorton.vAmerican Cyanamid C494 Wis. 2d 203 533 N.W2d 746(1995).
Mueller, 105 Wis. 2d 191313 N.W2d 799(1982).

A shockingly low award of damages justified a new trial on that issuestfalf i _
v. Kottke. 110 Wis, 2d 86 328 N.W2d 481(1983). 805.17 Trial to the court. (1) MOTION AT CLOSE OF PLAIN

A court may order a retrial under sub. (6) on punitive damages alone. Badger BE4iFS EVIDENCE. After the plaintif, in an action triedy .the court
ing v. Drives & Bearings]111 Wis. 2d 659331 N.W2d 847(Ct. App. 1983). without a jury, has completed the presentation of his or her evi
_ Thetrial court may not grant a new trial based solely upon unobjected to instrgfence the defendant, without waiving his or her righofer evi
3°ﬂilrﬁ"1°5'3vbvit nzqcz;“gsg?51ztthsa}\f\r/(lgrdt%g(rg?.t Zp”ﬂéréfg)'_” the interest of justice. SETé_encein the event the motion is not granted, may move for-a dis

A new trial in the interest of justice under sub.itiere the controversy was not Missalon the ground that upon the facts and the law the pfaintif
fully tried is not limited to cases of evidentiary error and does not require a showit@sshown no right to reliefThe court as trier of the facts may then

of a probable dferent result in the 2nd trial. StateHarp,161 Ws. 2d 773469 ; P ; N
N.W.2d 210(Ct. App. 1991). determinethem and render judgment against the pldintifthat

Thestandard for granting a new trial in the interest of justice where the verdicggoundor _may decline to render any JUdeem until the close c_)f
contraryto the great weight of the evidence is less stringent than for granting a mo@lh the evidence. If the court renders judgment on the merits
ﬁha,\','left‘gl'”ghg Sfﬁgg'e\,f\‘lcy ggtggggggmcsvggd%fé?‘f-14-159"§§)6’“f“’ef'°a” Fam  againsthe plaintif, the court shall make findings as provided in
ily Mut. Ins. Co. s. . . App. . g o .

A co—-defendans’ testimony that the defendant was aware of at trial but unable; &r'b-(z)- _Unlt_essthe courtin _ItS order for dismissal otheanse s_pec_
present because the co—defendant refused to testify on 5th amendment ground#fi@ss a dismissal under this section operates as an adjudication
not newly discovered evidence. Statdackson188 Ws. 2d 187525 N.W2d 739 uponthe merits.

Ct. App. 1994).

(Ct-App ) (2) EFrecT. In all actions triedipon the facts without a jury or

805.16 Time for motions after verdict. (1) Motions after With an advisory jurythe court shall find the ultimate facts and

verdict shall be filed and served within 20 days after the verdig{atéseparately its conclusions of lahereon. The court shall

is rendered, unless the court, within 20 days after the verdictis réitherfile its findings and conclusions prior to or concurrent with

dered sets a longer time by an order specifying the dates for filifighderingudgment, state them orally on the record following the

motions,briefs or other documents. close of evidence or set them forth in an opinion or memorandum
(2) Thetime for hearing @uments on motions afteerdict of decision filed by the court. In granting or refusinggriocutory

shallbe not less than 10 nor more than 60 days after the verdicipjgnctionsthe court shall similarly set forth the findings of fact

renderedunless enlared pursuant to motion under8@1.15 (2) andconclusions of law which constitute the grounflgs action.
' Requestdor findings are not necessary for purposes of review
(a).

- . Findingsof fact shall not be set aside unless clearly erroneods,
(3) If within 90 days after the verdict is rendered the court do de regard shall be given to the opportunity of the trial court to

notdecide a motion after verdict on the record or the judge, or i3 the credibility of the witnesses. The findings of a referee
clerk at the judges written direction, does not sign an order deci aybe adopted in whole or part as the findings of the court. If an

ing the motion, the motion is considered denied prgment opinion or memorandum of decision is filed, it will be ficint

shall be ente_red on '_[he verdict. . ) if the findings ofultimate fact and conclusions of law appear
(4) Notwithstandingsub.(1), a motion fora new trial based on nerein. If the court directs a party to submit proposed findings

newly discovered evidence may be made at any time within 0g&q conclusions, the party shall serve the proposed findings and

yearafter verdict. Unless an order granting or denying the motiggnclusionson all other parties not later than the timeabmis

is entered within 90 days afténe motion is made, it shall begjon o the court. The findings and conclusions or memorandum

die_rtnectignleéjt. Ordes W, 2d 585711 (1976): Sup. CL. Ordets W, 2d of decision shall be made as soon as practicable and in no event
istory: Sup. Ct. Orde! S. ; Sup. Ct. Or S. f [

il (1984); Sup. Ct. OrdeL.36 Ws. 2d xov (1987); Sup. Ct. Order 1603A2dxii morethan 60 days after the cause has bgen submlttgd in final form.
(1991). (3) RECONSIDERATIONMOTIONS. Upon its own motion or the

Judicial Council Note, 1984:The requirement that the judge set dates for filin i i
andhearing motions after verdict is repealed in favor of a time limit for such motiof@.onon ofa party made not latéman 20 days after entry of JUdg

The prior rule encouraged frivolous motions and caused unnecessary hearings. Ii&Nt, the court may amend ifsndings or conclusions or make
Ordereffective July 1, 1984] additionalfindings or conclusions and may amend the judgment

Judicial Council Note, 1986:Sub. (1) specifies that the trial court may allow mor i i i H
than 20 days for motions after verdict to be filed, if a schedule for the filing of moti Paccordmgly' The motion may be made with a motin a new

0{15 . . e e e
andsupporting materials is ordered within that time. rial. If the court amends the judgment, the time for initiating an
Sub. (2) clarifies thathetime for hearing motions after verdict may be eggar  appealcommences upon entry of the amended judgment. If the

e tomon Bt ot o G s 35 e chr o vt gourtdenes a motion fild undler this subsetion, the time for ni
dored. Soa o, (3) and s. 801.15 (2) (c), Stats. Y &ting an appeal from the judgment commences when the court

Sub.(4) is revised to require that a motion for rigial based on newly discovered deniesthe motion on the record or when an order dentfieg

evidencebe decided within 90 days after it is made. The prior statute required sygibtionis entered, whichever occurs first. If within 90 dafter

motionsto be decided within 30 days after hearing, but did not require the heari ; ; ; :
o be held within any specified time, [Re Ordeft & 1-87] 8ftry of judgment the court does not decide a motion filed under

Judicial Council Note, 1991:Sub. (3) is rewritten to clarifihat if a motion after  this subsection on the record tre judge, or the clerk at the
verdictis granted within 90 days, it will not be deemed denied merely because sjiglge’s written direction, does not sign arder denying the

orderis not entered within 90 days after verdict. [Re Ordirrefl~91] motion, the motion ixconsidered denied and the time for initiating
Motionsfor directed verdicts and motions to dismiss made at the close of the plain X
tiff's case are motions challenging thefisigincy of the evidence under this section.an appeal from the judgment commences 90 days after entry of

JanserCo. v Milwaukee Area Dist. Board,05 Wss. 2d 1 312 N.w2d 813(1981).  judgment.

Time periodsunder this section may not be eglea by showing excusable neglect : ; : ;
unders. 801.15 (2) (a). BrookhouseState Farm Mut. Ind.30 Ws. 2d 166387 (4) ApPEAL. In actions tried by the court without a juthe

N.W.2d 82 (Ct. App. 1986). questionof the suficiency of theevidence to support the findings
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may beraised on appeal whether or not the party raising the queﬁ§ub,-(l3) motgiifies the geadline fffrcfiling ?prgaa\bsm Onlykon ﬁconsidl_eratign motions
; ; ; ; T aftertrials to the court. Continental Casualty waukee Metropolitan Sewer
tion has objected in the trigburt to such findings or moved for;gcpisiict 175 Ws. 2d 527499 N.w2d 282(Ct. App. 1993).

newtrial. Reconsideratioassumes a questitimat has been previously considered. If a party

History: Sup. Ct. Orde67 Ws. 2d 585712 (1975); Sup. Ct. Ordéf3 Wis. 2d  hasnot appeared and madgaments, the court has not considered the |saatyu-

xxxi (1976); Sup. Ct. Ordefl07Wis. 2d xi (1982); Sup Ct. Ordet30 Ws. 2d xi  mentsin the first instanceand reconsideration is impropeMatter of Estate of
(1986); Sup. Ct. Order160 Ws. 2d xiii (1991);1993 a. 486 O"Neill, 186 Wis. 2d 229519 N.W2d 769(Ct. App. 1994).

Judicial Council Committee’s Note, 1976Sub. (1) is based on the language in  Althougha formal order was subsequently signed, the trial sdetter to the par
FederaRule 41b, andjoverns how a court as the trier of the facts handles a motitiesinforming them that a motion for reconsideratwes denied was a denial “on the
by a defendant for dismissal after the plafritds completed the presentation of hisrecord”under sub. (3) and the time for filing an appeal commenced olathef the
evidence.This adoption of the Federal Rule wasahproach taken by thei$¢onsin  letter.Orth v Ameritrade, Inc187 Ws. 2d 162522 N.W2d 30(Ct. App. 1994).
SupremeCourt in the case of Household Utilities, IncAndrews Co., 71 \¥. 2nd A courts final written findings of facand conclusions of law take precedence over
17(1976). [Re Order &ctive Jan. 1, 1977] an earlier writenmemorandum or an oral finding not repeated in the final order

Judicial Council Note, 1982:Sub. (2) has been amended to allow the filing of th&henthereis a conflict between an ambiguous oral pronouncement and the written
findingsand conclusions concurrent with the rendering of the judgmentchEimges judgment,it is proper to looko the written judgment to ascertain the cauritent.
areintended to eliminate doubts as to the propeégombining the findings, conclu  Jacksorv. Gray 212 Ws. 2d 436569 N.W2d 467(Ct. App. 1997).
sions and judgment in a single document, simplifying paperwork, mininszimgge There is no condition precedamdersub. (3) for reconsideration on the caurt’
spacerequirements and reducirige likelihood of errors. [Re Orderfeftive July  own motion except that the courust act within 20 days of its original decision.
1,1982] Thereforethere is no requirement that the reason for reconsideration must have been

Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state th@ subject of the original hearing.illdge of Thiensville vOlsen,223 Ws. 2d 256
findings of fact and conclusions of law on the record in open court, in lieu of filing88 N.W.2d 394(Ct. App. 1998).
them. The amendment conforms to the practice authorized under Rule 52 (a),

F.R.C.P[Re Order df 7-1-86] 805.18 Mistakes and omissions; harmless error

Judicial Council Note, 1991 This section permits motions for reconsideratmn ; : f
be made within 20 days after entry of judgment in actions tried to the court. Slﬂ’}) Thecourt shall, in every stage of an action, dlsregarCEW

motionsare deemed denied if not decided within 90 days after entry of judgment. P@defeCt.in .the pleadings or proceedings which shall fettathe
Ordereff. 7-1-91] substantiatights of the adverse party

Section805.17 (3) does ndimit the trial courts discretionary power to grant relief : ; ;
from an order or judgment under s. 806.07 (1) (h) when reasons justifying relief are (2) NO JUdgm_ent shall be re.versed or set aside or “eW trial
apparento the court. In Matter of Estate of Sm#i2, Wis. 2d 667264 N.w2d 239 grantedin anyaction or proceeding on the ground of selection or

Failureto bring a motion under sub. (3) to correct a manifest error constitutesriisdirectionof the jury or the improper admission efidence,
waiver of the right tohave an issue considered on appeal. Marriage of Schinnerdf for error as to any matter of pleading or procedumkzss in the

Schinner143 Ws. 2d 81420 N.W2d 381(Ct. App. 1988). L . gy -
Wherea motion is filed under sukB), the 45—day time for appeal under s. gos.oPPINIoN of the court to which thappllcatlon is made, after an

(1) applies beginning upon disposal of the motion. SalzmBNR,168 Ws. 2d 523 ~ €Xxaminationof the entire action or proceeding, it shall appear that
48|4N-W;2|d 33;(Ct- Appﬁ 1992). base its decision Gaits submitted the error complained of hasfatted the substantial rights of the

n a trial to thecourt, the court may not base its decision its submitte ; i i
in support of a summary judgment. Prodeoéd in support of summary judgment party S.eekmgto reverse or set aside the judgment, or to secure a
is for determining if an issue Gdct exists. When one does, summary judgment prodi€W trial.
gives way to trial proof. Berna—Mork Jones173 Ws. 2d 733496 N.W2d 637(Ct. History: Sup. Ct. Orde67 Ws. 2d 585714 (1975); Sup. Ct. Order N@6-08
App. 1992). 207 Wis. 2d xv (1997).
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