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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

(15\17%;&” Chhaptfter,soﬁ "ch’?‘S. (llegted bly CSUP- Cttt Ordtter 67 \M|S" 2d 585 ﬁ54 (2) (c) applies tahe award of expenses incurred in relation to the
,whnicnh contains Judicial Council Committee notes explaining each sec H H :
tion. Statutes prior to the 1983-84 edition also contain these notes. mOtIOI’_I. For p_urposes ahis pa“'?‘graph' a Statem.ent preVIOUS|y
madeis a written statement signed or otherwise adopted or
. ) ) approvedby the person making it, or a stenographic, mechanical,
804.01 General provisions governing discovery. electrical,or other recording, or a transcription thereof, which is

(1) DiscoverYMETHODs. Parties may obtain discovery by one og substantially verbatim recital of an oral statement by the person
more of the followingmethods: depositions upon oral examinamakingit and contemporaneously recorded.

tion or written questions; written interrogatories; productién (d) Trial preparation: experts. Discovery of facts known and

. . ! Bpinionsheld by experts, otherwise discoverable under (pir
property,for inspection and other purposesysical and mental 5nqacquired or developed in anticipation of litigatirfor trial,
examinationsand requestfr admission. Unless the court order§1ay be obtained as follows:

otherwiseunder sutx3), and except as provided iré@i4.015 the 1. A party may through written interrogatories require any

frequencyof use of these methods is not limited. otherpartyto identify each person whom the other party expects

(2) ScopeorDISCOVERY. Unless otherwise limited by order ofyg ¢ as an expetitness at trial. A party may depose any person
the court in accordance with the provisionsthis chapterthe  \yho has been identified as an expert whose opinions may be pre
scopeof discovery is as follows: sentedat trial. Upon motion, the court mayder further discov

(@) Ingeneral. Parties may obtain discovery regardm® ery by other means, subject to such restrictions as to scope and
matter, not privileged, which is relevant to the subject matt&uchprovisions, pursuant to suk@l.concerning fees arekpen
involvedin the pending action, whether it relates to the claim gesas the court considers appropriate.
defenseof the party seeking discovery or to the claim or defense o A partymay through written interrogatories or by deposi
of any other partyincluding the existence, description, naturgjon, discover facts known or opinions held by an expert who has
custody,condition and location of any books, documents, or othggenretained or specially employed by anotharty in anticipa
tangiblethings and the identity and location of persons havingn of litigation or preparation for trial and who is not expected
knowledgeof any discoverable mattelt is not ground for objec to pe called as a witness at trial only upon motion showing that
tion that the information sought will ieadmissible at the trial if exceptionalcircumstances exist under which itifspracticable
the information sought appears reasonably calculated to leadtdpthe party seeking discovery to obtain facts or opinions on the
the discovery of admissible evidence. samesubject by other means.

(b) Insurance agreements. A party may obtain discovery of 3. Unless manifest injustice would result, the court shall
the_ existence and contents Of_ amsurance agreement Un_derrequirethat the party seeking discovery pay the expert a reason
which any person carryingn an insurance business may be liablgplefee for the time spent in responding to discovery under the last
to satisfy part or all of gudgment which may be entered in thesentenceof subds.1. and 2.; and with respect to discovery
actionor to indemnify or reimburse for payments made to satisfibtainedunder the last sentence of subdthe court may require,
the judgment. Information concerning the insurance agreemejidwith respect to discovery obtained under subgdthe court
is not by reason of disclosure admissible in evidence at trial. shallrequire, the party seeking discovery to pay the other party a

(c) Trial preparation: materials. 1. Subject to pafd) aparty fair portionof the fees and expenses reasonably incurred by the
may obtain discovery of documents and tangible things otherwiséter party in obtaining facts and opinions from the expert.
discoverableunder par(a) and prepared in anticipation of litiga  (3) ProTECTIVEORDERS. (a) Upon motion by party or by the
tion or for trial by or for another party or by or for that other partypersonfrom whom discovery is sought, and for good cause
representative (including an attornegnsultant, suretyjndemni  shown, the court maymake any order which justice requires to
tor, insurey or agent) only upon a showing that the party seekingotect a party or person from annoyance, embarrassment,
discoveryhas substantial need of the materials inpitegparation oppressionpr undue burden @xpense, including but not limited
of the case and that the party seeking discovery is unable with@ubne or more of the following:
undue hardship to obtain the substantial equivalent ahtteri 1. That the discovery not be had;

alsby other means. In ordering discovery of such materials when 2. That thediscovery may be had only on specified terms and

the required showing has beenade, the court shall protect,,,jiions including a designation of the time or place;

againstdisclosure othe mental impressions, conclusions, epin )
ions, or legal theories of an attorney or other representative of a3: 1hat the discovery may be had only by a methatisuov
party concerning the litigation. ery other than that selected by the party seeking discovery;

2. A party may obtain withouhe required showing a state 4. That certain matters not be inquired into, or that the scope
mentconcerning the action or its subject matter previomsge ©f the discovery be limited to certain matters;
by that party Upon request, a person not a party may oltah 5. That discovery be conducted with no one present except
outthe required showing a statemennhcerning the action or its Personsdesignated by the court;
subjectmatter previously made by that person. If the requestis 6. That a deposition after being sealed be opened only by
refused the person may move for a court ord&ection804.12 orderof the court;
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7. That a trade secret, as defined ih31.90 (1) (c)or other A highly placed state fi¢ial who seeks a protectiv@der should not be compelled

: : ial i : {Q testify on deposition unless a clear showing is made that the deposition is necessary
confidentialresearch, development, or commercial informati prevent prejudice or injustice. StatéBeloit Concrete Stone Cb03 Ws. 2d 506

not be disclosed or be disclosed only in a designated way;  309N.W.2d 28(Ct. App. 1981).
8. That the parties simultaneously file specified documentsﬁg‘ublicrecords germane to pending litigation wexilable under s. 19.35 even

information enclosed in sealed envelopes to be opened as dire &;ﬂéhgfgﬁ&‘&e{yAC;;f"?gg%"_”e hagassed. State ex rel. LankRzentkowski,

by the court. A lawyer's decision to invest a clieattesources on photographic or videoveit
(b) If the motion for a protective order is denied in whade 'anceis protected work-product. Disclosure of the factfa surveillance and

. e . Stigscriptionof the materials obtained would impinge on the core of the work-product
in part,the court mayon such terms and conditions as are juSlectrine. Ranft v Lyons, 163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).

orderthat any party or person provide or permit discove3ge A litigant's request to see his or her file that is in the possession of current or former

i 4.12 (1 i i igpunseldoes not waive the attorney—client and work product privileges anchdbes
tion 80 (1) (capplies to the award of expenses incurred gﬁow other parties to the litigation discovery of those filesgBardt v Redlin,196

relationto the motion. Wis. 2d 342538 N.W2d 581(Ct. App. 1995).
(c) Motions under this subsection may be heard as prescribgejscoverabilityof lawyer work product is discussed. Statélydrite Chemical
in's.807.13 Co.220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998).

A substantiated assertion of privilege is substantial justification for failing toe com

(4) SEQUENCE AND TIMING OF DISCOVERY. Unless the court ply ng ésif(%dgegr)to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72 589
upo.nmotlon, for.the. convenience of pe}rtles and Wltnesses and\‘rﬁ/.substantiated assertion of privilege is substantial justification for failing to com
the interests .Of justice, orders otherwisegthods of dlSCOVGW _ply with an order to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72589
may be used in angequence and the fact that a party is conducti %? %1(19t9,9|)- erials il action betweprivat " © oubli

H HY : nriled pretrial materials in a civil action betwepnvate parties are not public
dlscovery,whether by d(?p_OSItIODr otherwise, shall not Operaterecordwnd neither the public nor the press has either a common law or constitutional
to delay any other party’'discovery right of access to those materials. State ex rel. Mitsubisilwaukee County2000
WI 16,233 Wis. 2d 1 605 N.W2d 868

(5) SUPPLEMENTATION OF RESPONSES. A party who has ; -

. - Thenew Wsconsin rules of civil procedure: Chapter 804. Gracz9KyILR 463.
respondedo a reql.‘leSt for dlscovery with a respothm was com Witnessstatements: Current state of discovery iisddnsin. \dn Domelen and
pletewhen made is under no duty to supplement the respons@dgson. WBB May 1988.
include information thereafter acquired, except as follows:

(a) A party is under a duseasonably to supplement the party'’804.015  Limits on discovery by prisoners. (1) In this
responsevith respect t@ny question directly addressed to all oection,“prisoner’has the meaning given&01.02 (7) (a) 2.
the following: (2) Unlessordered by the court, a prisoner in an action or spe
1. The identity and location of persons having knowledge ofal proceeding may not obtain discovery before the ceagives
discoverablanatters. a copy ofthe answer or other responsive pleading in the action
2. The identity of each person expected to be called as @#nmencedy theprisoner If a defendant submits a motion to
expertwitness at trial. dismissor a motion for summary judgment, no discovery may be
(b) A party is under a duty seasonably to amend a prigptamed until the court decides that the prisoner has a reasonable

responsef the party obtains information upon the basisvafch opportunity to prevail on the merits, or until the court decides the

1. the party knows that the response was incorrect when madd§fitsOf the motion, unless the court orders a party to sulomit
2. the party knows that the response though comwkeh made is discovery. . o

no longer true and the circumstances are such that a faiure (3) If a court allows a prisoner to obtain discovery urstér.
amendthe response is in substance a knowing concealment. (2) before the court decides that the prisoner hasaaonable

(c) A duty to supplement responses may be imposed by org8Portunityto prevail on the merits, receives a copy of the answer
of the court, agreement of the parties, or at any time priviato or other responsive pleading in the action, or decides the merits of

hroughnew r for lementation of orior nses, & motion to dismiss or a motion for summguglgment, the court
throughnew requests for supplementation of prior responses order shall be narrowly tailored to limit the discoverydtiow
(6) CusTODY OF DISCOVERYDOCUMENTS. (@) Unless the court

. > . . ; only discovery that is essential to enable the prisoner to obtain the
in any action orders otherwise, the original copies of all depoé\/idencenecessary to his or her case. The court shall limifithe

tions, interrogatories, requests for admission and respons&Reryso as to provide a minimal intrusion in the activities of any
thereto,and other discovery documentation shall be retained ¥rsonsubject to discovery under this subsection

the party who initiated the discovery or that pastgttorney . ; . .
(b) The original copy of a depositi@hall be retained by the (4) If @ prisoner commences an action or special proceeding,
g 4 P y the court shall limit the number of requests for interrogatories,

attorneysealed as received frothe person recording the testi productionof documents or admissions to 15, unless good cause
mony until the appeal period has expired, or until made a part;@fehown for any additionakquests. This number may not be

the record. : ;

History: Sup. Ct. Ordei67 Ws. 2d 585654 (1975)1975 c. 2181985 a. 236 expandeQ)y the. use of subparts to the mterrog.atones.
Sup. Ct. Order130 Ws. 2d xx; Sup. Ct. Ordefl41 Ws. 2d xxi; 1993 a. 486Sup. (5) Thissection does not apply when the prisoner appears by
Ct. Order N095-03 191 Wis. 2d xix (1995)1997 a. 35133 anattorney who is licensed to practice law in this state.

Judicial Council Note, 1986:Sub. (6) requires that the originals of discoverydoc History: 1997 a. 133
umentsbe retained by the party who initiated the discovenhis or her attorney y: ’
unlessthe court otherwise directs, until the time for appeal has expired. [Re Grder ef

7-1-86.] . . .
Judicial Council Note, 1988:Sub. (3) (c) [created)] allows motions for protective804'02 Perpetuation Of testimony by de_pOSI’[Ion.
ordersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988] (1) BEFOREACTION. (@) Petition. A person who desires perpet

Judicial Council Note, 1995: The revision to sub. (1) 1. makes it unnecessary uate personal testimongr that of another person regarding any

to obtaina court order to take an expsrtleposition. By mutual agreement, practi ; : : i
tioners commonly agree to take experts’ depositions without troubling the court Fglratterthatmay be COgnlzable In any court of this state may file

anorder The court power to control the discovery process ificieht to prevent -~ a verified petition in any such colirt this state. The petition shall
abuses. The revisioris based on Rule 26 (b) (4) (A)JRFC.P. Subsection (2) (d)  be entitled in the name of thgetitioner and shall show: 1. that the

2.is amendedo specify that discovery of non-testifying experts may be made i P f
interrogatorie®r depositions. The revision is based on Rule 26 (b) (4) (B)CH. etitionerexpects to be a partg an action; 2. the subject matter

Thetrial court has no authority to order the production of documents relevant@ the expected action and the petitiosenterest therein; 3. the
aclaim uponwhich it could grant no relief. State ex rel. Rill-Dodge County Cir ~ factswhich the petitionedesires to establish by the proposed tes

Ct. 76 Ws. 2d 429251 N.w2d 476 ; e i -
A hospitals fire drill rules and committee report on a fire in plaffgitiecedens’ timony and the petitionés reasons for desiring to perpetuate it;

hospitalroom was discoverable. Shibilskist. Josepls Hospital83 Wis. 2d 459 ~ 4- the names or a description of the persons the petitexpercts

266 N.W.2d 264(1978). will be adverse parties and their addresses so far as knov#; and
Wherethe cost of discovery was several times greater than the claim for damaglh® names and addresses of the persons &xamined and the

thetrial court abused its discretion in denying the defenslambtion for a protective substancef the testimony which the petitioner expect@lioit

order. Vincent & Mncent, Inc. vSpacek102 Ws. 2d 266306 N.W2d 85(Ct. App. o .
1981). from each, andhall ask for an order authorizing the petitioner to
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takethe depositions of the persons to be examined named in tdreoaths in the place in which the examination is held, either by
petition, for the purpose of perpetuating their testimony thelaw thereof or by the law of the United States, or (b) before a

(b) Notice and service. The petitioner shall thereafter seeve Personcommissioned by the court, and a person so commissioned
notice upon each personamed in the petition as an expecteghall have the power by virtue of_the commission to administer
adverseparty together with a copy of the petition, stating tihet any necessary oath and take testimany(c) pursuant to a letter
petitionerwill move the court, at a time and place named thereiifgatory. A commission or a letter rogatory shb# issued on
for the order described in the petition. At least 20 days before tAetionand notice and on terms that are just and appropriate. It is
dateof hearing the notice shall be served either within or withonot requisite to the issuance of a commission or a lettgatory
the state in the manner provided ir891.11for service of sum thatthe taking of the deposition in any other manner is impractica
mons;but if such service cannot with due diligence be made upble or inconvenient; and both a commission and a letter rogatory
any expected adverse party named in the petition, the court nmagy beissued in proper cases. A notice or commission may-desig
makesuch order as is just for service by publication or otherwigegtethe person before whom the deposition is to be taken either
andshall appoint, for persons ne¢rved in the manner providedby name or descriptive title. A letter rogatory may be addressed
in s.801.11 an attorneywho shall represent them, and, in cas€lo the Appropriate Authority in (hemame the country)”. Evi
theyarenot otherwise represented, shall cross—examine the de@ence obtained in response to a letter rogatory need not be
nent. If any expected adverse partyaisninor or incompetent, s. excludedmerely for the reason thati$ not a verbatim transcript
803.01(3) applies. or thatthe testimony was not taken under oath or for any similar

(c) Order and examination. If the court is satisfied that the per departure‘rom the requ_irements for depositions taken within the
petuationof the testimony may prevent a failure or delay of jud/nited States under this chapter
tice, it shall make an order designating or describingpérsons (3) DisQUALIFICATION FOR INTEREST. No deposition shall be
whosedepositions may be taken and specifying the subjatter takenbefore a person who is a relative or employee or attorney or
of the examination and whether the depositions shall be tal@unselof any of the parties, or is a relative or employee of such
uponoral examination owritten interrogatories. The depositionsattorneyor counsel, or is financially interested in the action.
may then be taken in accordance with this chapter; andahe History: Sup. Ct. Orde67 Wis. 2d 585663 (1975)1975 c. 218
may make orders of the character provided for b®$.09and
804.10 For the purpose of applying this chapter to depositions {94 04  Stipulations regarding discovery procedure.
perpetuatingtestimony each referencéherein to the court in ypjessthe court orders otherwise, the parties may by written stip
which the action is pending shall be deemed to refer to the coyfiiion (1) provide that depositions may be takefore any per
in which the petition for such deposition was filed. ~ son,at any time or place, upon any notice, and in any manner and

(d) Use of deposition. If a deposition to perpetuate testimonyyhenso taken may be used like other depositions, and (2) modify

is taken under this section, or if, althougbt so taken, it would the procedures provided by this chapter for otiethods of dis
be otherwise admissible in the courts of this state, it may be usgflery.

in any action involving the samsubject matter subsequently History: Sup. Ct. Orde67 Ws. 2d 585664 (1975).
broughtin this state in accordance with894.07

_ (2) PenpinG APPEAL. (@) If an appeal has been taken from 804 05 Depositions upon oral examination. (1) WHeN
judgmentof a court of this state or before the taking of an appeglyogrionsmay BE TAKEN. After commencement of the action,
if the time therefor has not expired, the coumwfrich the judg  exceptas provided in €04.015 any party may take the testimony
mentwas rendered may allow the taking of depositions of wit ot 50y person including a party by deposition upon oral examina
nesseso perpetuate their testimony for use inévent of further (o, The attendance of withesses may be compelled by subpoena
proceedingsn the court. _ asprovidedin s.805.07 The attendance of a party deponent or

(b) In such case, the party who desires to perpetuate the tastian oficer, director or managing agent of a party may be-com
mony may make a motion in the court for leave to take the depogélied by notice to the named person or attorney meeting the
tions, uponthe same notice and service thereof as if the action waguirementof sub.(2) (a) Such notice shall have the force of
pendlngln the court. The motion shall show all of the fO”OWIng'a subpoena addressed to the deponent. The depmﬁiﬁqﬂerson

1. The names and addresses of persons to be examinedcamfinedin prison may be taken only by leaveasiurt on such

the substance of the testimony which the moving party expectstéomsas the court prescribes, except when the party seeking to

elicit from each of those persons. takethe deposition is the state agency dicef to whose custody
2. The reasons for perpetuating the testimony of the persdfg prisoner has been committed.
undersubd.1. (2) NOTICEOFEXAMINATION: GENERALREQUIREMENTSSPECIAL

(c) If the court finds that the perpetuation of the testimony ¥OTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-
properto avoid a failure or delagf justice, it may make an orderMENTS AND THINGS; DEPOSITION OF ORGANIZATION. (@) A party
allowing the depositions to be taken and may make orders of thesiringto take the deposition of any person upon oral examina
characteprovided for by s804.09and804.10and thereupon the tion shall give reasonable notisewriting to every other party to
depositionsmay be taken and used in the same manner and uritieraction. The notice shall state the time and place for taking the
the same conditions as are prescribed in thiapter for deposi deposition and the name and address of each person to be
tionstaken in actions pending in the court. examined,if known, and, if the name is not known, a general

History: Sup. Ct. Ordei67 Wis. 2d 585660 (1975)1975 c. 2181993 a. 486  descriptionsuficient to identify the person or the particular class

or group to which the person belongs. If a subpoena requiring the

804.03 Persons before whom depositions may be Productionof materials is to be served on the person to be
taken. (1) WITHIN THE UNITED STATES. Within the UnitedStates €xaminedthe designation of the materials to be produced as set
or within a territory or insular possession subject to the dominidefth in the subpoena shall be attached to or included in the notice.
of the United States, depositions shall be taken beforefigarof ~ (b) The court may for cause shown egéaor shorten the time
authorizedto administepaths by the laws of the United States dior taking the deposition.
of this state or of the place where the examinatitweld, or before (c) The court may upon motion order that the testimony at a
aperson appointed by the court in which the actigrersding. A depositionbe recordedby other than stenographic means or vid
personso appointed has power to administer oaths and take tes§tapemeans as provided #5.885.40to 885.47 in which event
mony. the order shall designate the manner of recording, preserving and

(2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions filing the deposition and maxclude other provisions to assure
may be taken (a) on notice before a peraathorized to adminis thatthe recorded testimony will be accuratel trustworthy If the
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order is made, a party may nevertheless arrange todsteae vided by ss5.885.40t0 885.47 or recorded by any other means
graphic transcription made at the pastgxpense. orderedin accordance with suk2) (c). If thetestimony is taken

(d) The noticgo a party deponent may be accompanied byséenographicallyit shall be transcribed at the request of one of the
request made in compliance witr884.09for the productionof ~ parties.
documentsand tangible things #&te taking of the deposition. The (b) All objections made at time of the examination toghalr
procedureof s.804.09shall apply to the request. ficationsof the oficer taking the depositiorr to the manner of

(e) A party may in the notice name as the deponent a publictéking it, or to the evidence presented, or to the conduct of any
privatecorporation or a limited liability company or a partnershigafty, and any other objection to the proceedings, shatidted
or anassociation or a governmental agency or a stiiteoin an by the oficer upon the deposition. Upon request of any party
actionarising out of thefficer’s performance of employment andwherethe witnessas refused to answend with the consent of
designatewith reasonable particularity thmatters on which thecourt, the court may rule by telephone on any objection. The
examinationis requested. The ganization orstate dficer so court'sruling shallbe recorded in the same manner as the testi
namedshall designate one or mordicérs, directors, or manag mony of the deponent. In the abseméa ruling by the court, the
ing agents, or other persons who consent to testify on its beheifidenceobjected to shall be taken subject to the objections.
and may set forth, for each person designated, the matters or(c) In lieu of participating in the oral examination, parties may
which the person will testify The persons so designated shall tegservewritten questions in sealed envelope on the party taking the
tify as to matters known oeasonably available to theganiza- depositionand the party shall transmit the questions to thieenf
tion. This paragraph does not precludking a deposition by any who shall propound therto the witness and record the answers
otherprocedure authorized by statute or rule. verbatim.

_ (3) DEPOSITIONS;PLACE OF EXAMINATION. (&) A subpoena  (5) MOTIONTO TERMINATE ORLIMIT EXAMINATION. At any time
issuedfor the taking of a deposition may command the persond@ring the taking of theleposition, on motion of a party or of the
whomit is directed to produce and permit inspection and copyiggponentind upon a showing that the examination is being con
of designated books, papers, documents, or tangible things whigidtedin bad faith or in such manner as unreasonably to annoy
constituteor contain matters \/_Vlthln the scope of the examinati®mbarrasspr oppress the deponent or patitg court in which the
permittedby s.804.01 (2) but in that event the subpoena will besctionis pending may order thefifer conducting the examina
subjectto sub.(2) and s804.01 (3) tion to cease forthwith from taking the deposition, or may limit the

(b) 1. Any party may be compelled by notice under €. scopeand manner of thiaking of the deposition as provided in
to give a deposition at any place within 100 miles from the plase804.01 (3) If the order made terminates the examination,
wherethat party resides, is employed or transacts business-in p#rall be resumed thereafter onlypon the order of the court in
son,or at such other convenient place aBixed by an order of which the action is pending. Secti604.12 (1) (capplies to the
court. A plaintiff may also be compelled by like notice to give awardof expenses incurred in relation to the motion.
depositionat any place within the couniyhere the action is com () SuMISSION TO DEPONENT.CHANGES;SIGNING. If requested
mencedor is pending. by the deponent or any partwhenthe testimony is fully tran

2. A plaintiff who is not a resident of this stateay be com scribedthe deposition shall be submitted to the deponent for
pelledby notice undesub.(2) to attend a deposition at the plain examinatiorand shall be read to or by the deponent. Any changes
tiff's expense at any place within the county where the actioniriiorm or substance which the deponent desires to make shall be
commencear is pending, or at arlace within 100 miles from entered upon the deposition by théosf with a statement of the
the place wherehat plaintif resides, is employed or transactseasongyiven by the deponent fanaking them. The deposition
businessn person, or at such other convenient plade fised by  shallthen be signed by the deponent, unlesp#ntes by stipula
anorder of court. tion waive the signing or the witness is ill or cannot be fooind

3. A defendant who is not a resident of this state may be corafusesto sign. If the deposition is not signed by the deponent
pelledby subpoena served within this stat@jive a deposition at within 30 days after its submissido the deponent, the fider
any place within 100 miles from the plaeénere that defendant shallsign it and state on the record the fact of the waiver or of the
is served. illnessor absence of the deponenttoe fact of the refusal or fail

4. A nonparty deponent may lmmpelled by subpoena Ureto sign together with the reason, if agiven therefor; anthe
servedwithin this state to give a deposition at any place within 1@®positionmay then be used as fully as though signed unless on
miles from the place where the nonparty deponent resides 2 motion to suppress under&)4.07 (3) (dxhe court holds that
employed,transacts business in person or is served, or at stigareasons given for the refusal or failuresign require rejection
otherconvenient place as is fixed by an order of court. of the deposition in whole or in part.

5. In this subsection, the terms “defendant” and “p|5ﬂhtif (7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;
include officers, directors and managing agents of corpora®TICEOF SERVICE. (@) The person recording the testimony shall
defendantsand corporate plainfd, or other persons designatectertify on the deposition that the witness was duly sworn by the
undersub.(2) (e) as appropriate. A defendant who asserts a-copersonand that the deposition is a true record of the testimony
terclaimor a cross—claim shall not be considered a pléinithin ~ given by the deponent. The person shall then securelytiseal
the meaning of this subsection, but a 3rd party pldintider s. depositionin anenvelope indorsed with the title of the action and
803.05(1) shall be so considered with respecttie 3rd party marked“Deposition of(here insert the name of the deponent)”
defendant. andshallpromptly serve it upon the attorney requesting the-depo

6. If adeponent is an fiter, director or managing agent ofSition or send it by registered or certified mail to the attorney
acorporate partyor other person designated under jb(e) the requestinghe depositiorand give notice of the service to all par
place of examination shall be determined as if the deposenttesand the court.
placeof residence, employment or transacting business in persor(b) 1. Documents and things produced for inspection during
werethat of the party the examination of the deponent shall, upon the request of a party

(4) EXAMINATION AND CROSS-EXAMINATION; REcorD oF De marked fordentificationand annexed to and returned with the
EXAMINATION; OATH; OBJECTIONS. (a) Examination and cross-deposition, and may be inspected and copied byarty except
examinationof deponents may proceed as permitted at the trifat:

The officer before whom the deposition is to be taken shalthgut a. The person producirtye materials may substitute copies
deponenbn oath andhall personallyor by someone acting underto be marked for identification, if the persoficafisto all parties
the officer’s direction, record the testimony of the deponditite  fair opportunity to verify the copies by compariseith the origi
testimonyshall be taken stenographically or\ngieotape as pro nals;and
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b. If the person producing the materials requests their retumay serve redirect questions upon all other partiesthid/10
the officer shall mark them, give each padpn opportunity to daysafter being served with redirect questionpagty may serve
inspectand copy them, and return them to the person producirggrossquestions upoall other parties. The court may for cause
them. shownenlage or shorten the time.

2. The original materials copied or returned under slibd. (2) OFFICERTO TAKE RESPONSE®ND PREPARERECORD. A COpy
may be used in the same manaseiif annexed to and returned withof the notice and copies of all questions served shalebieered
the deposition to the court, pending final disposition of the caday the party taking thdeposition to the fiter designated in the

(c) Upon payment of reasonable des therefqrthe oficer notice,who shall proceed promptlin the manner provided by s.
shallfurnish a copy of the deposition to any party or to the dep804.05 either personally or by someone acting under tfiesofs
nent. direction,to take the testimony of theitness in response to the
(8) PaRTICIPATION BY TELEPHONE. Upon notice by any party quest!lo_n% and to predpare, C*?th?‘d;eff thdepoiltlonupon, q
unlessthe court otherwise orders for good cause shown, the deﬁf)ma' Ith' y regalstere ﬁr certifie fm he the party w y ot:equeste_
nent,the reporteror any other person participating in a depositioft’ atltacdblngiht e;ieto the copy of the notice and the questions
underthis section may dso by telephone. Any participant otheff€Celvedby the olicer. -
thanthe reporter electing to be present with any oplaeticipant ~ (3) NoTICEOFsERVICE. When the deposition is served upon or
shall give reasonable notice thereof to the other participants. mailedto the requesting partyhe person who has recorded the
History: Sup. Ct. Ordei67 Wis. 2d 585665 (1975); Sup. Ct. Ordes7 Ws. 2d  testimonyshall promptly give notice thereof to all parties and the
Vii (1975);1975 c. 2181979 c. 10, 1983 a.189 Sup. Ct. Orderl30 Ws. 2d xi, Xix  court.
E%gggg:fg& gt'lgé‘iggsf‘;v‘fg: fgg"g%%%g Sup. Ct. Ordel58 Ws. 20 xvil  History: Sup. Ct. Ordef7 Ws. 2d 585671 (1975)1975 c. 218Sup. Ct. Order
Judit’:ial Cou'ncil Commit'tee”s Note i975$ubs. (ﬁ) (c) and (4) (a) are amendedlSBW!s-' 2d xxv (-1990)1993 a. 12,486 1997 a. 133 ! -
to recognize the WWconsin Rules of Meotape Procedure and to make certainghat Jggmé?lré:outipectil t’:%tg 'ﬁll:dg%[?oeuﬁ”:;?ggiﬂle%fo(uz&],d%'?scoég;ygﬁ pr%?nngogzjifte
motion to the court is not required prior to taking a videotape deposition. [Re Or ergf Maq 1 1986 ’ : P
eff. Jan. 1, 1976] orviay L, : . ) )
Judicial Council Notes, 1986Sub. (3) (b) is amended to conform taeitorial Revised sub. (3) conforms practice under this section to s. 804.05 (7). [Re Order
scopeof deposition notices and subpoenas to the 100—mile provision of Rule 45 &'ﬁ 1-1-91]
F.R.C.Pas amended in 1985. [Re Ordeft &f1-86]
Sub.(7) (a) is amended to require tila¢ deposition be served upon the attorne it H i
ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86] 804.07 Use of deposmons .m court procee_dmgs.
Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact wita (1) USE OF DEPOSITIONS. At the tr'f”ll or upon théearing of a )
courtby telephone to obtain its ruling on any objection, on request of anygmarty motionor an interlocutory proceeding, any part or all of a deposi
with the consent of the court. tion, so far as admissible under the ruleewailence applied as

Sub. (8) [created] allowsany person to participate in a deposition by telephol . e
uponnotice by any party unless good cause to the contrary is sfRev@rder ¢f nﬁ]OUghthe witness were then present and testlfylng, may be used

Jan.1, 1988] againstany party who was presentr@presented at the taking of

Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonablghe deposition or who had reasonable notice thereof, in accord
advancenoticeto all participants is required if any participant to a deposition to b, : : i . ’
takenby telephone elects to be present with any other particidr.requirement dncewith any of the following provisions:

is aimed primarily at the situation in which one party is in the physical presence of (a) Any deposition may be used by any pddythe purpose
the deponent, while others are not, by allowing others to be present if they cho [ : : d :
[Re Order eff. 1-1-91] B¥contradicting or impeaching the testimony of deponent as a wit

A highly placed state fi¢ial who seeks a protectivarder should not be compelled N€SS.

to testify on deposition unless a clear showing is made that the deposition is necessat@b) The deposition of a party or of anyone who at the time of
t t judi injustice. StateBeloit C te St Cb03 Wis. 2d 50 3 o ) . .
300N W20 2B(CL App. Tog1), ot Zenerete sione s ®  takingthe deposition was anfter, director or managing agent

Whil not subject to the rules of civil procedure, the department of rewesule’ OF employee or a person designated unde€04.05 (2) (e)or

poenaauthority does not permit it to take possession of subpoenaed records for 78@91.06(1) to testify on behalf o public or private corporation
thanone business dayrhe department may however repeatedly subpoena recosgs . Al . PO '
until its investigation is completecState vKielisch,123 Wis. 2d 125365 N.W2d fhited liability company partnership or association or govern

904 (Ct. App. 1985). mentalagency which is a party may be used by an adverse party
for any purpose.
804.06 Depositions upon written questions. (1) Serv- (c) 1. Thedeposition of a witness other than a medical expert,

ING QUESTIONS;NOTICE. (a) After commencement of the actionwhetheror not a partymay be used by any party for any purpose
exceptas provided in €04.015 any party may take the testimonyif the court finds any of the following:
of anyperson, including a partipy deposition upon written ques a. That the witness is dead.

tions. The attendance of witnesses maychenpelled by sub b. That the witness is atgreater distance than 30 miles from
poenaas provided in $05.07 Theattendance of a party deponentne place of trial or hearing, or is out of the state, and will not return
or of an oficer, director or managing agent of a party may be €conheforethe termination of the trial or hearing, unless it appears that

pelledby noticeto the person to be deposed or his or her attorngs apsence of the witness was procured by the payimg the
meetingthe requirements of 804.05 (2) (a) The deposition of deposition.

a person confined in prison may be taken anly by leave of court c. That the witness is unable to attend or testify because of
on suchterms as the court prescribes, except when the pers

seekingto take the deposition is the state ageacyficer to %ﬂe,lllness, infirmity or |mprlsonment. .
whosecustody the prisoner has been committed. d. That the party ééring the deposition has been unable to

(b) A i L . . Rrocurethe attendance of the witness by subpoena.

party desiring to take a deposition upon written questions S . - .
shall'serve them upon evepgher party with a notice stating the . & Upon application and notice, that exceptional circum
nameand address of the person who is to answer them, if knoHNCeSXist that make idesirable, in the interest of justice and
andif the name is not known, a general descriptiofigaht to  With dueregard to the importance of presenting the testimony of
identify the person or the particular class or group to which tiatnesserally in open court, to allow the deposition to be used.
personbelongs, and the name or descriptive title and address of 2. The deposition of a medical expert may be used by any
the officer before whonthe deposition is to be taken. A deposiparty for anypurpose, without regard to the limitations otherwise
tion upon written questions may be taken giublic or private imposedby this paragraph.
corporationor a limited liability company or a partnership or asso (d) If only part of a deposition isfefred in evidence by a party
ciation or governmentahgency in accordance with824.05 (2) anadverse party may requitiee party to introduce any other part
(e). which ought in fairness to be considered with the iptndduced,

(c) Within 30 days after the notice and written questions af@dany party may introduce any other parts.
served,a party may serve cross questions ualbiother parties. (e) Substitution of parties pursuant t@863.10does not déct
Within 10 days after being served with cross questions, a paitig right to use depositions previousdken; and when an action
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in any court of the United States or of any state has been dismisgeah any other party with or after service of the summons and
andanother action involving the same subject matter is afterwardmplaintupon that party

broughtbetween the same parties or their representativeseor  (b) Each interrogatory shall be answered separately and fully
cessorsdn interest, all depositions lawfully taken in the formejn writing under oath, unless it is objected to, in which event the
actionmay be used in the latter as if orlglnally taken therefor reasondor objection shall be stated in lieu of an answ&he

(2) OgJECTIONSTO ADMISSIBILITY. Subject to sul(3) (c)and answersare to be signed by the person making them, and the
to s.804.03(2), objection may be made at the trial or hearing tabjectionssigned by the attorney making them. The party upon
receivingin evidence any deposition or part thereof for any reasafom the interrogatories have been served shall serve a copy of
which would require the exclusion of the evidence if the withegbe answers, and objections if amyithin 30 daysafter the service
werethen present and testifying. of the interrogatories, except that a defendant may serve answers

(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. () ~ OF objectionswithin 45 days after service of the summons and

Astonotice. All errors and irregularities in the notice for takin(&omplaintupon thadefendant. The court may allow a shorter or

a depositionare waived unless written objection is promptijongertime. The party submitting the interrogatories may move
servedupon the party giving the notice. for an order under 804.12 (1)with respect to any objection to or

(b) Asto disqualification of officer. Objection to taking a depo otherfailure to answer an interrogatory .
sition because of disqualification of thefioér before whom itis ~ (2) SCOPE:USEAT TRIAL. (a) Interrogatories may relate to any
to betaken is waived unless made before the taking of the depdBptterswhich can be inquired into under04.01 (2) and the
tion begins or as soon thereafterths disqualification becomes answersmay be used to the extent permitted by 864.to 911
known or could be discovered with reasonable diligence. ~ (b) Aninterrogatory otherwise proper is not necessarily ebjec

(c) Asto taking of deposition. 1. Objections to the competencytionablemerelybecause an answer to the interrogatory involves
of a witness or tthe competencyelevancyor materiality of tes @n Opinion or contention that relates to fact or the application of
timony are not waived by failure to make them before or duridgW t0 fact, but the court may ordeat such an interrogatory need
thetaking of the deposition, unless the ground of the objection’|§t be answeredntil after designated discovery has been-com
onewhich might havebeen obviated or removed if presented dti€tedor until a pretrial conference or other later time.
thattime. (3) OPTIONTO PRODUCEBUSINESSRECORDS. Where the answer

2. Errors and irregularities occurring at the @shmination 0 @n interrogatory may be derived or ascertained from the busi
in the manner of taking the depositiontlie form of the questions Nessrecords of thevarty upon whom the interrogatory has been
or answers, in the oath offiafation, or in the conduct of parties, Servedor from anexamination, audit or inspection of such busi
anderrors of any kind which might be obviated, removed, or Cuﬁ]&ssrecords, or from @ompilation, abstract or summary based
if promptly presentecare waived unless seasonable objecti ereon,and the burden of deriving or ascertainihg answer is

theretois made at the taking of the deposition. substantiallythe same for the party serving the interrogatory as for
té1e party served, it is a didient answer to such interrogatory to

3. Objections to the form of written questions submitte becify the records from which the answer derived or

Urgegsfgﬁ'ofhaé;wa'.\tﬁ?‘ Utl‘}]:gS? ;%r":ﬁ‘c’)"”ggg %Eogé?enpar%eascertainedznd to dbrd to the party serving the interrogatory-rea
propounding withi U we VINg € nableopportunity to examine, audit or inspect such records and
succeedingross or other questions and within 5 days after serv

f the last i thorized Smake copies, compilations, abstracts or summaries.
ofthe last questions authorized. - _ History: Sup. Ct. Ordei67 Ws. 2d585 676 (1975)1975 c. 2181993 a. 12,
(d) Asto completion and return of deposition. Errors and irreg 1997 a. 133

ularitiesin the manner in which the testimony is transcribeith@r _ Wherecost of discovery was several times greater than claim for dantages,
urtabused discretioim denying defendarst’motion for protective ordeMincent

depositionis prepared, signed, certified, sealed, indorsed,-tragSyincent. Inc. vSpaceki02 Wa. 2d 266306 N-W2d 85(Ct. App. 1981)
mitted, filed, or otherwise dealt with by thefiger underss. The efective use of written interrogatories. Schoone and MB@MLR 29.
804.05and804.06are waived unless a motion to suppress the

depositionor some part thereof is made with reasonabbenpt

nessafter such defect is, or with due diligence might have beeﬂ"bon land for inspection and other purposes. (1) Scope
ascertained. p purp : :

History: Sup. Ct. Orde67 Wis. 2d 585673 (1975)1975 c. 218Sup. Ct. Order Any party may serve on any other paatyequest () to produce

73Wis. 2d xxxi (1976)1983 a. 192Sup. Ct. OrderL30 Ws. 2d xxix (1986)1993 andpermit the party making the request, or someone acting on the

* ?ﬁ‘l'g?%ihiiﬁ Committee’s Note, 1976:Section 804.07 (2)s taken from p_artly‘g_behalf,_ 0 |n%pect_ and quyrr: Y def]lgnated df? cumentﬁ
udicial : ' B . (including writings, drawings, graphs, charts, photographs,

FRCRSE ) Tejelnce b )b ) ) s chamosd o a0 Ccorcmne other cata complaions foh itorria

Jan.1, 1977 tion can be obtained, translated, if necessayythe respondent

_ Judicial Council Note, 1986:Sub. (1) (€) is amendedreeflect the fact that depesi  through detection devices into reasonably usable form), or to

g?f"ififgg]m be filed except upon order of the court. See s. 804.05 (7) @)d®e jsnactand copytest, or sample any tangible things which censti

Undersubs. (2) and (3) (c) 1., a hearshjection was not waived by the failure tUt€ Or contain matters withthescope of s304.01 (2)and which

to object at deposition. StreleckiRiremans ins. Co. of Newar8 Wis. 2d 464276  arein the possession, custody or control ofglaety upon whom

N.%iige‘ln(dl::?évidentiary deposition of its doctor expert taken subsequent to he request is Se-rved[ (b) to per_mit entry upon designated land

plaintiff’s discovery deposition of the doctor didt prevent the plainfifs use of the F other propertyn_ the possession or Cor_]tml of _the party upon

discoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.w2d 691 Whomthe request is served for the purposmsgpection and mea

(Ct. App. 1993). suring, surveying, photographing, testing, or sampling the prop

erty or any designated object or operation therein, withistope

804.08 Interrogatories to parties. (1) AvalLABILITY; PRo-  Of 5.804.01 (2)

CEDURESFORUSE. (a) Except as provided in&)4.015 any party (2) ProceDURE. Except as provided in 804.015 the request

may serve upon any other party written interrogatories to Ieay,without leave of court, be served upon the pldiafter com

answeredy the party served, df the party served is a public ormencemenbf the action and upon any other party with or after

private corporation or a limited liability company or a partnershipervice of the summons and complaint upon that parfyhe

or anassociation or a governmental agency or a stéieeioin an  requesshall specify a reasonable time, place, and manner of mak

actionarising out of the diter’s performance of employment, bying the inspection and performing the related acts. The party upon

any officer or agent, who shall furnish such informatésnis avall whomtherequest is served shall serve a written response within

ableto the party Interrogatories maywvithout leave of court, be 30 days after the service of the request, except that a defendant

servedupon the plaintffafter commencement of the action ananay serve a response within 45 days after service of the summons

804.09 Production of documents and things and entry
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andcomplaint upon that defendanthe court may allow a shorterrequesteshowsthat the records may reasonably lead to discovery of admissible evi
orlonger fime. The response shallstate, with respect to each Ifjea, Seary o Casie 5a S0sas N Sea om0y "
or categorythat inspection and related activities Wl”ﬂmmlttGd Medicalrecords discovery in &tonsin personanjury litigation. 1974 WLR 524.
asrequested, unless the request is objettenh which event the
reasondor objection shall be statedf objection is made to part
of an item or categoryhe part shall be specified. The party-su
mitting the request may move for an order und8pd.12 (1)with
respecto any objection to or other failure to respond torégpies
or any part thereofor any failure to permit inspection as
requested.

(3) PERsONSNOTPARTIES. This rule does not preclude an inde
pendentaction against a person not a party for production of-do

mentsand things and permission to enter upon land.
History: Sup. Ct. Orde67 Wis. 2d 585678 (1975)1975 c. 2181997 a. 133

(f04.11 Requests for admission. (1) REQUESTFORADMIS-
SION. (a) Except as provided in804.015 a party may serve upon
¢ anyother party a written requefstr the admission, for purposes
of the pending action onlyf the truth of any matters within the
scopeof 5.804.01 (2)set forth in the request that relatestate
mentsor opinions offact or of the application of law to fact,
including the genuineness afhy documents described in the
qléquest. Copies of documents shall be served with the request
unlessthey have been or are otherwise furnisbedade avail
ablefor inspection and copyingThe request mayvithout leave
) o ) of court, beservedupon the plaintffafter commencement of the
804.10 Physical and mental examination of parties; actionand upon any other panith or after service of the sum
inspection of medical documents. (1) When the mental or monsand complaint upon that party
physicalcondition, including the blood group or the ability to-pur 1)y Each matter of which an admission is requested bball
suea vocation, of a party is in issue, the court in which the actigayaratelyset forth. The matter is admitted unless, withinags
is pending may ordethe party to submit to a physical, mental OLter service of the request, or withich shorter or longer time
vocationalexamination. The order may be made on motion fois he court may allqvihe party to whom the request is directed
cause shown anapon notice to all parties and shall specify thgeregipon the party requesting the admissionritten answer
time, place, manneconditions and scope of the examinagod - ohiection addressed to the mateignecby the party or atter
the person or persons by whom it is to be made. ney, but, unless the court shortens the timgefendant shall not
~ (2) In any action brought to recovelamages for personal herequired to serve answers or objections before the expiddtion
injuries, the court shall also order the claimant, upon such terms days after service of the summons awdnplaint upon the
asare just, to give to the other party or any physician named in tigfendant. If objectionis made, the reasons therefor shall be
order within a specified time, consent and the right to inspect agiated. The answer shall specifically deny the matter or set forth
X-ray photograph taken in the course of the diagnosis or tregf detail the reasons whyte answering party cannot truthfully
mentof the claimant. Theourt shall also order the claimant toagmitor deny the matterA denial shall fairlymeet the substance
give consent and the right to inspect and copy any hospital; megfi the requested admission, and when good faith requirea that
cal or other records and reports that are within the scope of dlSCQ}irtyqua”fy an answer adeny only a part of the matter of which
ery under s804.01 (2) anadmission is requested, the party shall specify so muclasf it
(3) (a) No evidence obtained by an adverse party by a couit-true and qualify or deny the remaindé&n answering party may
orderedexamination under sulpl) or inspection under suf2) notgive lack of information or knowledge as a reason for failure
shallbe admitted upon the trial by reference or otherwise unlegssadmit or deny unless tiparty states that he or she had made rea
true copies of all reportprepared pursuant to such examinatiosonablenquiry and that the information known or readilytain
or inspection and received by such adverse party have been delbleby the party is insfitient to enable thparty to admit or deny
eredto the other party or attorney not latean 10 days after the A party who considers that a matter of which an admidsien
reportsare received by the adverse paifjre party claiming dam beenrequested presents a genuine issue for trial may ndtaon
agesshall deliver to the adverse party return for copies of groundalone, object to the request; the party nsapject to s.
reportsbased on court—-ordered examination or inspection, a tr8@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated g admit or deny it.

claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the
(b) This subsection applies to examinations made by agreeurtdetermines thain objection is justified, it shall order that an
ment of the parties, unless the agreement expresslyides answerbe served. If the court determines that an answenhes
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the phydmittedor that an amended answer be served. The courimay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request
(4) Upon receipt of written authorization and consent signd made at a pretrial conferenoeat a designated time prior to
by a person who has been the subject of medical care or treatnigiai, Section804.12 (1) (c)applies to the award of expenses
or in case of theleath of such person, signed by the personal-repiecurredin relation to the motion.
sentativeor by the beneficiary of an insurance policy on the per (2) ErrecTtorapmission. Any matter admitted under théee
son’'slife, the physician or other person having custodgmyf tion is conclusively established unless the court on motion permits
medicalor hospital records or reports concerning such care Withdrawalor amendment of the admission. The court may per
treatment,shall forthwith permit the person designated in sudhit withdrawal or amendment when the presentation of the merits
authorizationto inspect and copy suchcords and reports. Any of the action will be subserved thereby and the party who obtained
personhaving custodyf such records and reports who unreasofhe admission fails to satisfy the court that withdrawal or amend
ably refuses to comply with such authorization shall be liable tgentwill prejudice the party in maintaining the action or defense
the party seeking the records or reports for the reasonable and @gahe merits. Any admission made by a party under this section
essarycosts of enforcing the partytight to discover is for the purpose dhe pending action only and is not an admis
19';%32%145&19- Ct. Ordei67 Ws. 2d 585680 (1975)1975 c. 2181993 a. 424 sion for any other purpose nor may it be used against the party in
Although a personal injury claimastcounsel attended a stipulatedependent a”Y other proceedlng.
medicalexamination withoucourt order or the defendamiknowledge, the trial court __History: Sup. Ct. Orde67 Ws. 2d 585682 (1975)1975 c. 2181977¢. 447s.
did notabuse its discretion in refusing to limit cross—examination of the physici@40 1983 a. 192Sup. Ct. Order Ni®5-04 191 Wis. 2d, xxi (1995)1997 a. 133
sincethe presence of counsel was not prejudicial and the court order could have be&@ourterred by allowing defendant to withdraw admission of liabilBghmid v
obtainedunderWhanger guidelines. Karl vEmployers Ins. of \Wusau78 Ws. 2d  Olsen,111 Wis. 2d 228330 N.W2d 547(1983).
284, 254 N.W2d 255 Summaryjudgmentcan be based upon a pastfailure to respond to a request for

Thetrial court may order a claimant to consent to the release and inspectioradimissionseven where an admission would be dispositive of the entire case. Bank
healthcare records and reports of treatment recqivien to the claimed injury if the of Two Rivers vZimmer 112 Ws. 2d 624334 N.W2d 230(1983).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/804.12(1)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1997/133
https://docs.legis.wisconsin.gov/document/statutes/1999/804.01(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/804.10(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/804.10(2)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1993/424
https://docs.legis.wisconsin.gov/document/acts/1995/345
https://docs.legis.wisconsin.gov/document/courts/78%20Wis.%202d%20284
https://docs.legis.wisconsin.gov/document/courts/78%20Wis.%202d%20284
https://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20255
https://docs.legis.wisconsin.gov/document/courts/156%20Wis.%202d%20306
https://docs.legis.wisconsin.gov/document/courts/456%20N.W.2d%20642
https://docs.legis.wisconsin.gov/document/statutes/1999/804.015
https://docs.legis.wisconsin.gov/document/statutes/1999/804.01(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/804.12(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/804.12(1)(c)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/447,%20s.%20210
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/sco/95-04
https://docs.legis.wisconsin.gov/document/acts/1997/133
https://docs.legis.wisconsin.gov/document/courts/111%20Wis.%202d%20228
https://docs.legis.wisconsin.gov/document/courts/330%20N.W.2d%20547
https://docs.legis.wisconsin.gov/document/courts/112%20Wis.%202d%20624
https://docs.legis.wisconsin.gov/document/courts/334%20N.W.2d%20230

804.11 DEPOSITIONS AND DISCOVERY Updated 99-00Wis. Stats. Database 8

A request for an admission of a negligence ckaiotal value was not a proper sub (b) Inlieu of any of the foregoing ordersioraddition thereto,

jectunder this section. KettnerMilwaukee Mut. Ins146 Ws. 2d 636431 N.W2d ; Af

737(Ct. App. 1988). the court shall require the party failing to obey the order or the
RequestsFor Admissions in Méconsin Civil Procedure: Civil Litigation’ attorneyadvisingthe party or both to pay the reasonable expenses,

Double-Edgedword. Kinsler 78 MLR 625. including attorney fees, caused by the failure, unless the court

finds that the failure was substantially justified or that other cir
804.12 Failure to make discovery; sanctions. cumstancesnake an award of expenses unjust.

(1) MOTION FOR ORDER COMPELLING DISCOVERY. A party, upon (3) EXPENSESONFAILURE TOADMIT. If a party failsto admit the
reasonabl@otice to other parties and all persorigaedthereby ~ genuinenesf any document or the truth of any matter as
may apply for an order compelling discovery as follows: requestedinder s804.11 and if the party requesting the admis

gSionsthereafter proves the genuineness of the document or the
truth of the matterthe requesting party may apply to the court for
anorder requiring the other party pay the requesting party the
Jeasonablexpenses incurred in the making of that proof, includ
Ing reasonable attorney fees. Tobeurt shall make the order
unlessit finds that (a) the request wiasld objectionable pursuant
&qjsub.(l), or (b) the admission sought was of no substantial
|H1portancepr (c) the party failing to admiitad reasonable ground

answer,or a designation, or an order compelling inspection believe that he or she mightevall on the matteor (d) there

accordancewith the request. When taking a deposition on ord(as other good reason for the failure to admit.

examination,the proponent othe question may complete or (4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
adjournthe examination before he or she applies for an oiffler ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR
the court denies the motion in whole or in part, it may make subfSPECTIONOR SUPPLEMENTRESPONSES. If a party or an dicer,

protectiveorder as it would have been empowered to make oflI§Ctor,or managing agent of a party goerson designated under
motion made pursuant to 804.01 (3) $.804.05 (2) (epr804.06 (1)o testify on behalf of a party fails

. ; . (a) to appear before thefiokr who is to take the part/deposi
(b) Evasive or incomplete answer. For purposes of this subsec tion, after being served witla proper notice, or (b) to serve

tlc?gr?srcvee\;aswe or incomplete answer is to be treated as a fa"éfﬁ%wers or objections to interrogatories submitted under s.
. o 804.08 after proper service of the interrogatories, or (Qexve

(c) Award of expenses of motion. 1. If the motion is granted, 3 written response to a request for inspection submitted under s.
the courtshall, after opportunity for hearing, require the party a§04.09 after proper service of the request, or (d) seasonably to
deponentvhose conduatecessitated the motion or the party o§upplementr amend a response when obligated to do so under s.
attorneyadvising such conduct or botfithem to pay to the mev 804.01(5), the court in which the action is pending on motion may
ing party the reasonable expenses incurred in obtainingyt®® makesuch orders in regard to the failure as are just, and among
including attorney fees, unless the court finds that the oppositigthers,it may take any actioauthorized under sut®) (a) 1, 2.
to the motion was substantially justified #hrat other circum and3. In lieu of any order or in addition thereto, the court shall
stancesnake an award of expenses unjust. requirethe party failing to act or the attorney advising the party or

2. If the motion is denied, the court shall, after opportunity fdwoth to pay the reasonable expensesluding attorney fees,
hearing,require the moving party or the attorney advising causedby the failure, unless the codimds that the failure was
motion or both of them to pay to the party or deponent whgubstantiallyjustified or that other circumstances make an award
opposedhe motion the reasonable experigesrred in opposing of expensesinjust. The failure to act described in this subsection
the motion, including attorney fees, unless the court finds that thy not be excused on the ground that discovery sought is
makingof the motion was substantially justified or that other cilobjectionableunless the party failing to act has applied for a pro
cumstancesnake an award of expenses unjust. tectiveorder as provided by 804.01 (3)

3. If the motion is granted in part and denied in part, the court (5) TELEPHONEHEARINGS. Motions under this section may be
may apportion the reasonable expenses incurreelation to the heardas prescribed in 807.13

(@) Motion. If a deponent fails to answer a question-pr
poundedor submitted under 804.050r 804.06 or a corporation
or other entity fails to make a designation und&02..05 (2)e)
0r804.06 (1) or a party failto answer an interrogatory submitte:
unders.804.08 or if a partyin response to a request for inspectio
submittedunder s804.09 fails torespond that inspection will be
permittedas requested or fails to permit inspection as request
the discovering party may move for an order compelling

motion among the parties and persons ina just manner History: Sup. Ct. Orde67 WS._?dSSE 684 (1975)1975 c. 94.3; 1975 c. 200
. 218 Sup. Ct. Orderl41 Ws. 2d xiii (1987);1993 a. 424490.
(2) FaiLURE TOCOMPLY WITH ORDER. () Ifa party or an diter, Cross-reference: See also $85.11 (5) regarding failure tappear at deposition.

director or managing agent of a party or a person designated undeudicial Council Note, 1988: Sub. (5) [created] allows discovery motions to be
5.804.05 (2) (er 804.06 (1Yo estify on behalf of a party fais heaihy eephons conerence (ke Oridestie ar L 1sss)
to Obey an order to prowde or permit dISC(_)VﬂW!UdIng an o_rde( or no merit, the sanctions efib. (2) (a) deny due process. DubmaNorth Shore
madeunder sub(1) or s.804.1Q the court in which the action is Bank, 75 Wis. 2d 597249 N.w2d 797

pendingmay make such orders in regard to the faiig@re just, A defendans failure to produce subpoenaed documents did not relieve the plain
R tiff of the obligation to make a prima facie case. Paulsen Lumnbex Anderson,
andamong others the following: . . 91 Wis. 2d 692283 N.W2d 580(1979).
1. An order that the matters regarding which the order washlthoughthe plainif failed in the duty to disclosestexpers identity the defend
madeor any other designated facts shall be takdre established antfailed to show hardship that would justify excluding the expégstimony Jen
for the uryoses of thegaction in accordawith the claim of the zakev. City of Brookfield,108 Ws. 2d 537322 N.W2d 516(Ct. App. 1982).
P .p. X The court exercised proper discretion in dismissing a claim where the claimants
party obtaining the order; failed to provide responsive answers to interrogatories, where they engaged in dila

i ; ; y conduct and where there was no justification for the claiséaiture to appear
2. An Ordef refusing tO_ allow the disobedient pa!'ty _tO Supp dproducedocuments at depositions. Englewood Apartments Partnersbipnt
or oppose designated claims or defenses, or prohibiting the @iso.119 Wis. 2d 34349 N.W2d 716(Ct. App. 1984).

obedientparty from introducing designated matters in evidence;Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV test,

3. An order striking out pleadings or paﬂmereof, or staying I(tlggiir)].ave that power in equityyring v Tucker 174 Wis. 2d 787498 N.Ww2d 370

further proceedings until the order is obeyed, or dismissing therhe personnel commission may not award costs and attoreys fees for discovery
actionor proceeding or any part thereof, or rendering a judgmerr%tionsfiledlagainst_the Sg%e \Xlnd% tl;esnggOERW\e\lgydn%eg‘{é\g%nsé)!bortaﬂon Dept.
H A H . V. Personne ommIsSIO: S. . .
by default. against the dISObedleﬁt party; i . Theapplication of sub. (3) is discussed. Michael &.Bolsrud178 Ws. 2d 137
4. In lieu of any of the foregoing orders or in addition theret6p2N.w.2d 918(Ct. App. 1993).
an order treating as a contempt of court the failure to obey anyhetrial court erred in not considering other less severe sanctions before dismiss
orders except an order to submit to a physical, mental ok Voﬁgan action for failure to comply with a demand for discovery when no bad faith was

! : ! nd. Hudson Diesel, Inc..\Kenall, 194 Wis. 2d 532535 N.W2d 65(Ct. App.
tional examination. 1995).
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A circuit court may impose both non—compensatory and compensatory monetary
sanctiondor the same conduct. Hurkoller, 206 Ws. 2d 334557 N.W2d 429(Ct.
App. 1996).

A substantiated assertion of privilege is substantial justification for failing te com
ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72 589
N-W.2d 21 (1999).

Counsel'segregious acts may be imputed to the client. SmiBolde,224 Wis.
2d 518 592 N.w2d 287(Ct. App. 1998).
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