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CHAPTER 803

CIVIL PROCEDURE — PARTIES

803.01 Partiesplaintiff and defendant; capacity 803.06 Misjoinder and nonjoinder of parties.
803.02 Joinder of claims and remedies. 803.07 Interpleader.

803.03 Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10 Substitution of parties.

803.05 Third-party practice.

NOTE:  Chapter 803 was ceated by Sup. Ct. Ordey 67 Wis. 2d 585 638  whom theminor or mentally incompetent resides or who has the
(1975),which contains Judicial Council Committee notes explaining each sec minor or mentally incompetent in custody

tion. Statutes prior to the 1983-84 edition also have these notes.
3. When the defendant is a minor 14 years of age oy apen

803.01 Parties plaintiff and defendant; capacity . thedefendang application made within 20 days after segvice
(1) ReAL PARTY IN INTEREST. No action shall be dismissed on thef the summons or other original process; if the defendant is under
groundthat it is not prosecuted the name of the real party inthatage or neglects to so apply omentally incompetent, then
interestuntil a reasonable time has been allowed afbgection uponthe courts own motion or upon the application of any other
for ratification of commencemeraf the action byor joinder or party or any relative or friend or the defendanguardian upon
substitutionof, the real party in interesgnd such ratification, suchnotice of the application as the court directs or approves.
joinder, or substitutiorshall have the samefet as if the action 4. If the appointment, for a plainftibr a defendant, is after the
had been commenced in the name of the real party in interesgommencementf the actionjt shall be upon motion entitled in

(2) RePRESENTATIVES. A personal representative, executortheaction. If theappointment is for a plaintiind is made before
administratorguardian, bailee, trustee af express trust, a partythe action is begun, the petition for appointment shall be entitled
with whom or in whose name a contract has been made for ilfnéhe name of thaction proposed to be brought by the minor or
benefitof anotheror a party authorized by statute may sue in thecompetentand the appointment may be made before the sum
party’s name withoutoining the person for whose benefit themonsis served. Upon the filing of a petition for appointment
actionis brought. A partner asserting a partnership claim may ssigfore summons, the clerinay impose the fee required for the
in the partnets name without joining the other members of theommencemerf an action, but in that event no additional eom
partnershipbut the partner shall indicate in the pleading that thRencemenfee may be imposed when the summons is filed.

claim asserted belongs to the partnership. 5. The motioror petition under subd. shall state facts shew

(3) INFANTS OR INCOMPETENT PERSONS. (&) Appearance by ing the need and authority for the appointment. The hearing on the
guardian or guardian ad litem. If a party to an action or proceed motion or petition undesubd 4., if made by a minor or mentally
ing is @ minor or if the court has reason to believe thgt a party jiscompetenperson for such persenguardian ad litem, may be
mentally incompetent to have ctye of thepartys afairs, the pe|d without notice and the appointment madedogier If the
party shall appeaby an attorneyby the general guardian of themotion or petition is made foa minor or mentally incompetent
party’s property whamay appear by attorney or by a guardian agng is an adverse partihe hearing shall be on notice.

litem who may appear by an attornef guardian ad litenshall . . .
be appointed in all cases where the minor or incompetent has no®:. If & compromise or a settiement of an actioproceeding
generalguardian of propertyr where the general guardian fail 0 Which an unrepresented minor or mentally incompetent person

to appear and act on behalf of thard or incompetent, or where S & party is proposed, a guardian ad litem shall be appointed, upon

theinterest of the minor or incompetent is adverse to that of fRglition in a special proceeding, to protect the intertte minor
generalguardian. Except as provided ir887.10 if the general ©F incompetent even though commencement of an action is not
guardiandoes appear and act and the interests ogémeral proposed. Any compromise or settlement shall be sutgect
guardianare not adverse to the minor or incompetent, a guardi% /.10
adlitem shall not be appointed. Except as provided 879.23 (c) Procedure where minor or incompetent not represented.
(4), where the interests of the minor or mentally incompetent pdr If at any time prior to the entry of judgment or final ordee
sonare represented by an attorney of record the court shall, exésptrt finds that either a mingror a person believed by the court
upongood cause stated in the record, appoint that attorney astthee mentally incompetent to have deof his or her &irs, has
guardianad litem. not been represented in the action or proceeding as provided in
(b) Guardian ad litem. 1. The guardian ad litem shall bePar.(a), there shall be no furth@roceedings until a guardian ad
appointedby acircuit court of the county where the action is to bitem is appointed. In making such appointment, the cshatl
commencear is pending, except that the guardian ad litem shéi & reasonable time within which the guardian ad litem may
be appointed by a family court commissioner of the county movetq vacate or strlke_ any orqler entered or _actlon taken during
actionsto establish paternity that are before the family coomt  the period when auardian ad litem was required; and as to all
missioner. mattersto which objection is not made, the guardian ad litem and
2. When the plaintffis a minorl4 years of age or ovampon theward shall be bound. Any such motion by a guardian ad litem
the plaintiff’s application or upon the stateipplication under s. shallbe granted as a matter of right.
767.045 (1) (c)or if the plaintif is under thatigeor is mentally 2. If the court finds aftethe entry of judgment or final order
incompetentupon applicatiorof the plaintif’s guardian or of a thata person, who at the time of entry of judgment or final order
relativeor friend or upon application of the stateder s767.045 wasa minor or mentally incompetent, was not represented in the
(1) (c). If the application is madey a relative, friend or the state,actionor proceeding by an attorneyrecord or otherwise repre
noticethereof must first be given to the guardian if the pldihéé sentedas provided in para) the judgment or order shall be
onein this state; if the plainfihas none, then to the person withvacatedon motion of:
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a. The minor or mentally incompetent, fshom no appoint upon timely motion to the judge to whom the case has been
mentwas made, at any time prior to the expirationra# year after assignedvith notice to the other parties. A party who represents
the disability is removed; or theinterest of another party and who obtains a judgment favorable

b. The personal representative of such minor or mentafy such other party may be awarded reasonable attorneys fees by
incompetentat any time prior to the expiration of one year aftehe court. If the party joined moves for dismissal without preju

the death of the minor or mentally incompetent. diceas to his or her claim, the party shall demonstrate to the court
History: Sup. CtOrder 67 Wis. 2d 585638 (1975)1975 c. 2181977 c¢. 299  thatit would be unjust to require the party to prosecute the claim
449 1981 c. 3171993 a. 4811997 a. 35 with the principal claim. In determining whether to grant the

The county in which proceedings are brought must thayfee of the appointed ; femi ; : A
guardianad litem. Romaska Wiilwaukee, 108 Ws. 2d 32321 N.wzd 123(1982).  motionto dismiss, the court shall weigh the possible prejudice to
the movant againsthe states interest in economy of judicial

803.02 Joinder of claims and remedies. (1) A party effort.
asserting a claim to relieds an original claim, counterclaim, (bm) Joinders because of implication of medical assistance.
cross—claimpr 3rd party claim, may join, either as independent the department of health and family services is joinedpasty
or as alternate claimasmany claims, legal or equitable, as th@ursuantto par (a) and s.49.89 (2)because of the provision of
party has against an opposing party benefitsunder subchlV of ch. 49 the department of health and
(2) Wheneveraclaim is one heretofore cognizable only aftefamily services need nsigna waiver of the right to participate
anotherclaim has been prosecuted to a conclusion, the 2 claimngrder to have its interests represented byp#rey that caused
may be joined in a single action; but the court shall grant relief ihejoinder If the department of health and family services makes
that action only in accordance with the relative substantive righmis selection under paib), the party causing the joinder shall+ep
of the parties. In particulaaplaintiff may state a claim for money resentthe interests of the department of health and family services
anda claim to have set aside a conveyance fraudulent as toahdthe department of health and family services shalidaend
plaintiff, without first having obtainedjadgment establishing the by the judgment in the action.
claim for money (c) Scheduling and pretrial conferences. At the scheduling
History: Sup. Ct. Orde67 Ws. 2d 585642 (1975)1975 c. 218 conferenceand pretrial conference, the judge to whom the case
hasbeen assigned shall inquire concerning the existence of and
joinder of persons with subrogated, derivatimeassigned rights
: : . L andshall makesuch orders as are necessary fiecaiate the pur
Sggﬂﬂ\'\t’ﬁg ;.SCI?CL)JI‘? J;?_Ct to service of procesisall be joined as a posesof this section. If the cased® action to recover damages
; . basedon alleged criminally injurious conduct, the court shall
(@) In the persois’ absence complete relief cannot be accordedt iireto see if an award has been made unded4®and if the
amongthose already parties; or _ _ departmenbf justice is subrogated to the cause of action usder
(b) The person claims an interest relating to the subject of thgg 15
actionand isso situated that the disposition of the action in the per (3) DETERMINATION BY COURT WHENEVER JOINDERNOT FEASH

son'sabsence may: S _ BLE. Ifanysuch person has not been so joined, the judge to whom

1. As a practical matter impair or impede the pessability  the casehas been assigned shall order that the person be made a
to protect that interest; or party. If the person should join as a plaifiifit refuses to do so,

2. Leave any of the persons already parties subject to-a stie person may be made a defendantinoa proper case, an invol
stantialrisk of incurring double, multiple or otherwise inconrsisuntaryplaintiff. If a person as described in sufid.and(2) cannot
tentobligations by reason of his or her claimed interest. be made a parfythe court shall determine whether in equity and

(2) CLAIMS ARISING BY SUBROGATION,DERIVATION AND ASSIGN-  good conscience the action should proceed among the parties
MENT. (&) Joinder of related claims. A party asserting a claim for beforeit, or should be dismissed, the absent person being thus
affirmativerelief shall join as parties to the action all persons whegardedas indispensable. The factors to be considered by the
atthe commencement of the action have claims based upen sdurtinclude:

rogationto the rightsof the party asserting the principal claim, (a) To what extent a judgment rendered in the pessai$ence
derivationfrom the prInCIpablalm, or aSSIgnment of part of th3m|ght be prejudicia| to the person or those a|ready parties;

principal claim. For purposes of this section, a pessoght to (b) The extent to which, by protective provisions in the judg

recoverfor loss ofconsortium shall be deemed a derivative righf, ¢ by the shaping of relief, or other measutes,prejudice can
Any public assistance recipient or agstate of such a recipient eleésened or avoided: ’ !

assertinga claim against a 3rd party for which the public assis : . . .
anceprovider has aight of subr%gation or assignmpent under g, (¢) Whether a judgment rendered in the persalsence will
49.89(2) or (3) shalljoin the provider as a party to the claim. AnyP€adequate; and

party asserting a claim based upon subrogation to part of the claim(d) Whether the plaintifwill have an adequate remedy if the
of another derivation from the rights or claim of another action is dismissed for nonjoinder

assignmenbf part of the rights or claim of another shall join as a (4) PLEADING REASONSFORNONJOINDER. A pleading asserting
party to the action the person to whose rights the party is subgaclaim for relief shall state the names, if known to the pleader
gated,from whose claim the party derives his or her rights emypersons as described in sud9.and(2) who are not joined,
claim, or by whose assignment the paaguired his or her rights and the reasons why they are not joined.

or claim. - o . (5) EXCEPTIONOF CLASSACTIONS. This section is subject to s.
(b) Options after joinder. Any partyjoined pursuant to paa) 803.08

may 1. participate in the prosecution of the action, 2. agree to haveistory: Sup. CtOrder 67 Wis. 2d 585643 (1975)1975 c. 2181979 c. 189

his or her interest represented by the party who caused the join@dr 1983 a. 1921985 a. 291989 a. 311995 a. 271997 a. 351999 a. 9

or 3. move for dismissal with or without prejudice. If the part Wherethe constitutionality of a statute is challenged in an action other than a
. . eclaratoryjudgment action, the attorney general must be served, but failure to do so

joined chooses to participate in the prosecution of the action, §j&he trial level was cured by service at #mpellate level. In Matter of Estate of Fes
partyjoined shall have an equal voice with other claimants in sugy, 100 Ws. 2d 437302 N.W2d 414(1981).
prosecution.Except as provided in pgbm), if the party joined M?¥h as utjsed isub. I((2()1_(13) is mlansiﬁtorsqu}rmg S sublggatedlrgrw tCo iﬂgose

H H oneo e options or risk dismissal with prejudice. ddlofGeneral Cas.
choosedo have his or her interestpresented by the party Whoyyic 514432 N.w2d 597(Ct. App. 1988)
causedhe joindeythe party joined shall signveritten waiver of  Themere presence of a party does not constitute “participation” under sub. (2) (b).

theright to participate which shall express consent to be bound4: bfoﬁawd ifnstl:fef Wh? exerdges nton_?_?fhmm@fl_s Undfigf sub. (t?_(b rpust pay
: - : : ;- q-itsfair share of attorney fees and costs if it has noti@ndfdoes nothing to assis
the judgment in the action. Such waiver shall become bmd'#@[he prosecution of thection. Ninaus.\State Farm Mutual Automobile Insurance

whenfiled with the court, but a party may withdraw the waiveto.220 Ws. 2d 869584 N.W2d 545(Ct. App. 1998).

803.03 Joinder of persons needed for just and com
plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A
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Failureto comply with the technical requiremartder sub. (2) (b) that a joined ~ Wherean insurer made a good—faith request for a bifurcated trial under sub. (2) (b)
party must file a written waiver of the right farticipate in the trial does not prevent onissue of coverage, trial court eriedinding insurets refusal to settle was tort of
the joined partys assertion that it had a representation agreewiémthe joining  badfaith. Mowry v. Badger State Mut. Cak29 Wis. 2d 496385 N.W2d 171(1986).
party. Gustafson vPhysicians Insurance C223 Ws. 2d164 588 N.W2d 363(Ct. Thata policy is one of indemnity rather than liability does not prevent direct action
App. 1998). againstinsurer Decades MonthlyFund v Whyte & Hirschboeck] 73 Wis. 2d 665
495N.W.2d 335(1993).

803.04 Permissive joinder of parties. (]_) PERMISSIVE Joinderof one tortfeasor who causes an injury and a successive tortfgasor

JoINDER. Al persons may join in one action as plaisif they  99a/aleshe inury s permited by his section. KifGeneral Castalty C478

asserany r'ght_tc_) relief jointly severally or in the alternative in Thereis neither a statutory nor a constitutional right to have all parties identified
respectof or arising out of the same transaction, occurrence, t6& jury, but as a procedural rule, the court should in all cases apprise the jurors of
seriesof transactions or occurrences andr‘iy question of law or thenames o#ll the parties. Stoppleworth Refuse Hideawaync.200 Ws. 2d 512

fact common to all these persons will arise in the action. Al pet'e\-:2d 870(Ct. App. 1996).

L . p . . ; p If the issue of insurance coverage involves a party not a party to the underlying law
sonsmay be .JO.Ined In one aCtlon. as defendant$ if there IS aSSek@coverage may be determined by either a bifurcated trial or a separate declaratory
againstthemjointly, severally or in the alternative, any right to jud_tgmentt gction. Tcrjwe plljairltiﬁndl,znx other,tﬁatﬁy aSS§nilng a clatim in the Lénderlying d

iaf i i i uit must be named and consolidation with the underlying action may be required.
relief in respecbft or ar|S|_ng out of the same trans_r;tctlon, Occuﬁirelnsurance Exchange Basten202 Wis. 2d 74549 N.W2d 690(1996).
renceor series ofransactions or occurrences an_d If any qUestiON e federal compulsory counterclaim rule precluded an action against an insurer
of law or fact common to all defendants will arise in the actiofaderthe state direct acticstatute where the action directly against the insured was
A plaintiff or defendant need not be interested in obtaining barredby rule. Fagnan.\Great Central Ins. C877 F2d 418(1978).
defending against all the relief demanded]udgment may pe Inordertojoin an insurer under sub. (2) (a), the accident must have occurred in this

. o K . . stateor the policy must have been issued or delivered in the state. Nationwide

givenfor one or more of the plainféf accordingo their respective yut Ins. Co.619 E2d 7(1980).

rightsto relief, and against one or more defendants according t@ breach of fiduciary duty was negligence for purposes isc¥isin'sdirect
their respective liabilities. actionand direct liability statutesFederal Deposit Ins. Co. MGIC Indem. Corp.
. 462 F Supp. 7591978).

(2) NEGLIGENCEACTIONS:INSURERS. (@) In any action for dam
agescaused by negligence, any insurer witiel an interest in the g3 945  Actions

outcomeof such controversy adverse to fileintiff or any of the 7y gy ceptas provided in sulf2), when a creditor commences an
partiesto such controversyr which by its policy of insurance action on an obligation described i'¥66.55 (2) the creditor may

assumesr reserves the right to control the prosecution, defe Poceecbgainst the obligated spouse, the incurring spouse or both
or settlementf the claim or action, or which by its policy agree pouses

to prosecute or defend the action brought by pléiotiany of the ) In an action on an obligation described 655 (2) (a)

partiesto such action, or agrees to engage counsel to prosecute

defendsaid action or agrees to pay the costs of such litigation %fs(?): @ creditor may proceed against the spouse who is not the

by this section made a proper party defendant in any actiBfigatedspouse or the incurring spouse if the creditor cannot
broughtby plaintiff in this state oraccount of any claim against °Pt@injurisdiction in the action over the obligated spousther
theinsured. If the policy of insurance was issued or delivered ouf'cU""Ng SPouse.

sidethis state, the insurer is by thiaragraph made a proper party (3) After obtaining a judgment, a creditor may proceed
defendanbnly if the accident, injury or negligence occurred i®gainsteither or both spouses to reach marital propergjilable
this state. for satisfaction of the judgment.

(b) If an insurer is made a party defendant pursuant to this sec(4) This section does notfett the property available under s.
tion and it appears at any time before or during the trial that the@6.55(2) to satisfy the obligation.
is or may be a cross issue betweenitiseirer and the insured or History: 1985a. 37
anyissue between argther person and the insurer involving the ) ) )
questionof the insuress liability if judgment should be rendered803.05 Third—party practice. (1) At any time after com
againstthe insured, the court maypon motiorof any defendant Mmencemenof the action, a defending pargg a third—party plain
in theaction, cause the person who may be liable upon such créfésmay cause a summons and complaint to be seip@ua per
issueto be made a party defendant to the action and all the issé@8 Not a party to the action who is or may be liable to the
involvedin the controversy determined in the trial of the action élefendingparty for all or part of the plainfis claim against the
any 3rd party may be impleaded as provided i8@3.05 Nothing defendingparty or who is a necessary party unde3@3.03 The
hereincontained shall be construed as prohibiting trial court third—partyplaintiff need not obtain leave to implead if hesbe
from directing and conducting separate trials on the issue of liasigrvesthe third-party summons and third—-party complaint not
ity to the plaintif or other partyseeking dfrmative relief and on laterthan 6 months aftehe summons and complaint are filed or
theissue of whether the insurance policy in questiforag coy  thetime set in a scheduling order unde882.10 thereafterthe

erage.Any party may move for such Separﬂ]nls and if the court third—partyplaintiff must obtain leave on motion upon notice to
Ordersseparate trials it shall Specify in its ordee sequence in all partiesto the action. The person served with the summons and

which such trials shall be conducted. third—partycomplaint, hereinafter called the third—party defend
(3) ACTIONS AFFECTING MARITAL PROPERTY. In an action a_nt,shall make defenses to the _thlrd—pa_rty plafrrm(:_lalm as pro
affecting the interest of a spouse in marital propeaty defined Videdin s.802.06and counterclaims against the third-paigin-
underch.766, a spouse who is not a real party in interest or a pa and cross-claims against any other defendant as provided in
describedunder s803.03may join in or be joined in the action. S;:802:07 The third—party defendant may assert against the-plain
(4) SePARATETRIALS. The court may make such orders as wi !ff, any defenses which the third-party plainiés to theplain-
preventa party from being embarrassed, delayed, or put iff's claim. The third—party defendant may also assert any claim

expensay e hckson o pay agintvrom e pary asscfe<ine DTUT e cam i based o e sane Lonsac
no claim and who asserts no claim against the panty may order '

separaterials or makether orders to prevent delay or prejudiceplamt'ﬁs fla'm ?g_alnst thettmrdthpzr_ty pla'gt'; Tr:je ptl‘?}'g:'f i
History: Sup. Ct. Ordei67 Wis. 2d 585646 (1975)1975 c. 2181985 a, 37 ayassert any claim against the third-party defendant if the claim
Cross—references: As to insurers being made defendants, s68224 Sees. IS based upon the same transaction, occurrence or series of trans

775.1Q providing that the state may be made a party in an dctiguiet title to land. ~ actionsor occurrences as is the plaifisfclaim against the third—

§ Inan a;:tion fgrt:nitéries allege,dly ;L:ftait"ed as % _resunlé gﬁ? sepa?itmbprocei party plaintiff, and the third—partydefendant thereupon shall

uresperforme unassociated doctors residin countiesseparate h : :

placegof trial wereyrequired and joinder of separategcauses of actior?swgs impro@e?sertdefe_nses as P,rOV'({'ed ing02.06and counterclaims and

Voight v Aetna Casualty & Surety C80 Wis. 2d 376259 N.w2d 85 cross—claimss provided in 302.07

to satisfy spousal obligations.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20164
https://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20363
https://docs.legis.wisconsin.gov/document/statutes/1999/803.05
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20766
https://docs.legis.wisconsin.gov/document/statutes/1999/803.03
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/statutes/632.24
https://docs.legis.wisconsin.gov/document/statutes/775.10
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%20376
https://docs.legis.wisconsin.gov/document/courts/259%20N.W.2d%2085
https://docs.legis.wisconsin.gov/document/courts/129%20Wis.%202d%20496
https://docs.legis.wisconsin.gov/document/courts/385%20N.W.2d%20171
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20665
https://docs.legis.wisconsin.gov/document/courts/495%20N.W.2d%20335
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%20808
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%20808
https://docs.legis.wisconsin.gov/document/courts/505%20N.W.2d%20442
https://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20512
https://docs.legis.wisconsin.gov/document/courts/546%20N.W.2d%20870
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%2074
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20690
https://docs.legis.wisconsin.gov/document/courts/577%20F.2d%20418
https://docs.legis.wisconsin.gov/document/courts/619%20F.2d%207
https://docs.legis.wisconsin.gov/document/courts/462%20F.%20Supp.%20759
https://docs.legis.wisconsin.gov/document/statutes/1999/803.045(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/766.55(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/766.55(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/766.55(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/766.55(2)
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/statutes/1999/803.03
https://docs.legis.wisconsin.gov/document/statutes/1999/802.10
https://docs.legis.wisconsin.gov/document/statutes/1999/802.06
https://docs.legis.wisconsin.gov/document/statutes/1999/802.07
https://docs.legis.wisconsin.gov/document/statutes/1999/802.06
https://docs.legis.wisconsin.gov/document/statutes/1999/802.07

803.05 PARTIES Updated 99-00Wis. Stats. Database 4

(2) When a counterclaim issserted against a plaifitithe Procleduralla\s/&)ecésdtzf claéss a;\(l:tio%suiis discussed. Mercury ReEocmhemic
plaintiff may cause a 3rd party e brought in under circum Consultantsyl Ws. 2d 482283 N.w2d 613(Ct. App. 1979).
stancesvhich under this section would entitle a defendant to %3 09

o Intervention. (1) Upon timely motion anyone shall

) . ) _ bepermitted to intervene in an action when the movant claims an
(3) Oral agument permitted on motions under this sectiopterestrelating to the property dransaction which is the subject
may be heard by telephone undeB67.13 (1) of the action and the movant is situated that the disposition of
82"\'/:/?;0% ifl(jf'g%) erﬂgﬁzj:/\lgr 531 2?5\/3382(&%?&%%0 218Sup. Ct. Order  the action may as a practical matter impair or impede the mevant’
Judicial Council Committee's Note, 1977:Sub. (1) has been amended to allow@Dbility to protect that interest, unless the mosinterest is ade

athird—party plaintif to serve thehird—party summons and third—party complaintquatelyrepresented by existing parties.

without leave of the court to implead if the third—party summons and third-party . . . .
complaintarefiled not later than 6 months after the summons and complaint in the (2 Upont'meW motion anyone may be permitted to intervene
original action are filed. The new six-month time perfias been created since thein an action when a movasittlaim or defense artde main action
old time period allowing a third—party plairttifo file a third—party summons and p vea question of law or fact in common. When a party to an
third—partycomplaint without the need to obtain leave to implead during the time se‘?1 . . . ’
in a scheduling order under s. 802.10 can no longer apply in most dsesse of aCtioN r_elles for ground of (_:l?-lm or defense upon any statute or
séucéha ?fche_dulilng} O£d§5$8?ow completely discretionary with thejtriige. [Re executiveorder or rule administered by a federal or stgteern
rdereffective July 1, ; i
Judicial Council Note, 1988:Sub. (3) [created] allows oralgament permitted mental officer or agency _orupon any regulatlon, orderule,
onmotions under this section to be hearddigphone conference. [Re Ordefeef ~ f€qUiremenbr agreement issued or made purstianhe statute
tiveJan.1,1988] _ _ or executive ordettheofficer or agency upon timely motion may
The statute of limitations is applicable to a claim made under sub. (1). Strassr?}%‘permltted to intervene in the action. In exercising its discretion

V. Murany, 225 Ws. 2d 784594 N-W2d 398(Ct. App. 1999). the court shall consider whether the intervention will unduly delay
803.06 Misjoinder and nonjoinder of parties. (1) Mis- Of prejudice the adjudication of the rights of the original parties.
joinder of parties is not ground for dismissal of an action. Parties (3) A person desiring to intervene shall serve a motion to inter
may be dropped or added by order of the courtramion of any veneupon the parties as provided ir881.14 The motion shall
partyor on its own initiative at any stage of the action and on sustatethegrounds therefor and shall be accompanied by a pleading
termsas are just. Any claim against a party may be severed aetting forththe claim or defense for which intervention is sought.
proceededvith separately Oral agument permitted on motions The same procedure shall be followed when a statute gives a right
underthis subsection may be heard by telephone un@&7s13 to intervene.

(). History: Sup. Ct. Ordei67 Ws. 2d 585650 (1975):1975 c. 218

. . A postjudgment applicant for leave to intervene must shoficisut reason for
(2) Whenit comes to the attention of the cothait the sum havingwaited. Milwaukee Sewerage CommissioDWR, 104 Ws. 2d 182311

monshas not been served upon a named defendant, the court m@A2d677(Ct. App. 1981).
enteran order on its own initiative, after notice to parties of recorgl Wherepetitioners lacked standing to seek review and where intervenors filed after
P P ’ . PR thetime limit in s. 227.53 (1), the intervenors could not continue to pressaine
d|amt|ssmsgthec?%t|gn'6?§m toztgwéa\;s%i;e(rlwgagsnswnhc?ué dpgld\?'czi- Foxv. DHSS,112 Wis. 2d 514334 N.W2d 532(1983).
listory: sup. Ct. Orde S. i =up. CL. Or S- A newspaper had the right to intervene to protect the right to exarseaded court
xxxi (1976); Sup. Ct. Orde41 Ws. 2d xiii (1987). ) . file. State ex rel. Bilder.\Delavan Tp112 Wis. 2d 539334 N.W2d 252(1983).
Judicial Council Committee's Note, 19765ub. (2) establishes arfiefent pro- wq% newspapes postjudgment motion to intervene to open sealed court records was

eipallowiste Sitalins Such o loUGS on il 1nat coui rasul tom & summans JHAEY and properC. L. Edson 140 Wi 2d 168400 N.wad 417(CL. App. 1987).
P otions to intervene are evaluated practicalind not technicallywith an eye

was not served being on file with the clerk of court. [Re Ordectife Jan. 1, 1977] towarddisposing of lawsuits by involving as many apparently concerned persons as

Judicial Council Note, 1988:Sub. (1) is amended to permit orajament on o o ; : ‘ 4 >
- - . patible with diciency and dugrocess. There is no requirement that the-inter
motionsto drop or add parties to be heard by telephone confe{&e@rder dec venor’sinterest be judicially enforceable irsaparate proceeding. olff v. Town of

tive Jan. 1, 1988] Jamestown229 Wis. 2d 738601 N.W2d 301(Ct. App. 1999).
. . . After intervention, an intervent status is theameas all other parties. Once a
803.07 Interpleader. Persons having claims against theartyintervenes, all claims and defenses against it may be asserted. Kohler Co. v

plaintiff may be joined as defendants and required to interplezggennternational Fund, inc. 2000 VI App ST83 Ws. 2d 5920608 NA2] 746
whentheir claims are such that the pla'rh'lsi;‘ or may be exposed non-party to &ircuit court action may intervene in an appeal brought by another
> Subl - e party,even after the time for filing a notice of appeal passed. City of Madison
to double or multiple liability It is not ground for objection to the v. WERC, 2000 Wi 39234 Wis. 2d 550610 N.W2d 94
joinder that the claims of the several claimants or the titles on o .
which their claims depend do not have a common origin or are #§#3.10  Substitution of parties. (1) DeatH. (a) If a party
identicalbut are adverse to and independent of one anottiat  diesand the claim isot thereby extinguished, the court may order
the plaintiff avers that the plainfifs not liable in whole or in part Substitutionof the proper parties. The motion for substitution may
to any or all of the claimants. A defendant exposed to similg@ made by any party or Hiyesuccessors or representatives of the
liability may obtain such interpleader by wafycross—claim or deceasegarty and, together with the noticetwfaring, shall be
counterclaim. The provisions of this section supplement and dggrvedon the parties as provided irB§.1.14and upon persons not
notin any way limit thgoinder of parties permitted in803.04  partiesin the manner provided in 801.11for the service of
History: Sup. Ct. Ordei67 Wis. 2d 585649 (1975)1975 c. 218 summons. Unless the motion fewbstitution is made not later
than90 days aftethe death is suggested on the record by service
803.08 Class actions. When the question befotiee court is of a statement of the facts of the death as provided herein for the
oneof a common or general interest of many persons or ieen service of the motion, the action shall be dismissed as to the
partiesare very numerous and it may be impracticable to brimeceasegarty
themall before the court, one or more may sue or defend for the(b) In the event of the death of one or more of the plésruif
benefit of the whole. of one or more of the defendants in the action in which the right
N osg,”é’gq'-ordeF b 20 585 650 (f1975)-k, i - soughtto be enforcegurvives only to the surviving plairfsfor
ection . IS Ina| Icable 10 procedure Tor making claims against a cou : N ]
Multiple claims must idgr?tify each clgimant and show eagh claimautghorization. nalnly against the;urvwlng defendants, the action doe_s not abate.
Hicks v. Milwaukee County71 Ws. 2d 401238 N.W2d 509 The death shall be suggested upon the recordtanection shall

TrialdgouLt did n(lqt abuse gz discrletifon in d%termining that an action for_damallg:ﬂsoceedn favor of or against the surviving parties.
causedby the negligent withdrawal of groundwater was not an appropriate class :
action. Nolte v Michals Pipeline Const. INB3Wis. 20 171265 N.W2d 452(1978) (2) IncomPETENCY. If a party becomes incompetent, the court
Testof commorinterest under 260.12, 1973 Stats., is whether all members-of piponmotion served as provided in si) may allow the action
portedclass desire same outcome of suit that their alleged representatives defijge continued by or against ttnreompetent partg' representa
Goebelv. First Fed. Savings & Loan Asse8 Ws. 2d 668266 N.W2d 352(1978). tive
Choiceof law in class action based on pension rights discussed. Schldsiisrv . .
ChalmersCorp.86 Wis. 2d 226271 N.W2d 879(1978). (3) TRANSFEROFINTEREST. In case of any transfer of interest,
Trial court must decide if named plaifgitan fairly represent common class inter the action may be continued by or againstdhiginal party unless

estwhich they share with represented class and if joinder of all members is impr; ; ; f ;
cable. O’'Leary v Howard Young Medical CenteB9 Ws. 2d 156278 N.w2d 217 aﬂlfe court upon motion directs the person to whom the interest is

(Ct. App. 1979). transferredo besubstituted in the action or joined with the origi
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nal party Service of the motion shall be made as provided in sub.be added.
(2). (5) DEATH AFTER VERDICT OR FINDINGS. After an accepted

(4) PUBLIC OFFICERS;DEATH OR SEPARATIONFROM OFFICE. (a) Offer to allow judgment to be taken or to settle pursuant to s.
Whena public oficer, including a receiver or trustee appointed b$07-01 or after a verdict, report of a refereefinding by the court
virtue of any statute, is a party to an action in diciall capacity " any action, the action does not abate by the death of any party

andduring its pendency dies, resigns, or otherwise ceases to M&shafll b?. further_pr(()jcgetljed_witrt]hin the ?ame manner ast if the
office, the action does not abate and the succesaatasnatically causeof action survived by law; or the court may erteigmen

! ; i L in the names of the original parties if sucfenpfverdict, reporbr
supstltutedas a partyProceedl_ngs following the supstltutlslnall finding be not set aside. But a verdict, report or finding rendered
be in the name of the substituted partyt any misnomer not againsta party after death is void.
affectingthe substantial rights of the parties shallszegarded.  “istory: Sup. CtOrder 67 Wis. 2d 585652 (1975)1975 c. 200218 1993 a.

An order of substitution may be entered at any time, but the omigé.

; it A letterto the court and opposing counsel stating that the pfdiatf died wasn’
sionto enter such an order shall ndieaf the substitution. a“suggestion of death” under sub. (1) (ayheeler vGeneral e & Rubber Co.,

(b) When a public dicer sues or isued in an dicial capacity 142 Ws. 2d 798419 N.W2d 331(Ct. App. 1987).
i i i icial ti A “suggestion of death” that failed to identify the proper party to substitute for the
the public oficer may be described as a partythg oficial title deceasedlid not trigger the running of the 90-day period ursids. (1) (a). Wk

ratherthan by name; but the court may require tHie@f's name v. waterman143 Ws. 2d 676421 N.w2d 872(Ct. App. 1988).
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