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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsallowed; form of motions. 802.07 Counterclaim and cross—claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.
802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signing of pleadings, motions and other papers; sanctions. 802.12 Alternative dispute resolution.

802.06 Defensesnd objection; when and how presented; by pleading or motion;
motionfor judgment on the pleadings.

NOTE: Chapter 802 was ceated by Sup. Ct. Order 67 Wis. 2d 585 614  claim for relief, whether an original or amended claoaunter

1975),which contains Judicial Council Committee notes explaining each sec : : _ : H
gion. )Statutes prior to the 1983-84 edition also have these npotes. ’ |C|al_m, cross claim or 3rd—party claim, shall contain all of the fol
owing:

802.01 Pleadings allowed; form of motions. (1) PLEAD- (@) A short and plain statement of the claim, identifying the
INGs. There shall be a complaint and an answer; a replgdaa  transactioror occurrence or series ansactions or occurrences

terclaimdenominated as such; an answer to a cross—claim, if @& of which the claimarises and showing that the pleader is
answer contains a cross—claim; a third—party complaint, if-a p&htitledto relief.

sonwho was not an original party is summoned undép3.03 (b) A demand for judgment for the relief the pleader seeks.
anda third—party answeif a third—party complaint is serveto (1m) ReLIEFDEMANDED. (a) Relief in the alternative or of sev
otherpleading shall be allowed, except that the court may ordgi| different types may be demandatith respect to a tort claim
afurther pleading to a reply or to any answer seekingthe recovery of moneyhe demand for judgment may not

(2) MoTions. (a) How made. An application to the court for specifythe amount of money the pleader seeks.

anorder shall be by motion which, unless madeing a hearing () This subsection does nofeait any right of a party to spec
or trial, shall be made in writing, shall state with particularity thgy to the jury or the court the amount of money the party seeks.
groundstherefor and shall set forth the relief or order sougdfite (2) DEFENSESFORM OF DENIALS. A party shall state in short

requiremenbf writing is fulfilled if the motion is stated in a writ 5,4 5iain termghe defenses to each claim asserted and shall admit
tennotice of the hearing of the motion. Unless specifically authg, deny the averments upon which the adverse party relies. If the
rized by statute, orders to show cause shall not be used. party is without knowledge or information digient to form a

(b) Supporting papers. Copies of all records and papers upoBeliefas to the truth of an avermethie party shall so state and this
which a motion is founded, except those which have been pfastheeffect of a denial. Denials shall fairly meet the substance
viously filed or served in the sanzetion or proceeding, shall beof the averments denied. The pleader shall niaéedenials as
servedwith the notice of motion and shall be plainly referred tgpecific denials of designated averments or paragraphs, but if a
therein. Papers already filed or served shall be referred to @&aderintends in good faith to deny only a part or a qualification
paperstheretofore filed or served in tlagtion. The moving party of an averment, the pleader shall specify so much of it as is true
may be allowed to present uptime hearing, recordsfafavits or - andmaterial and shall deny only the remainder
otherpapers, but only upon condition treposing counsel be (3 Arciryarive peFeNsES. In pleading to a preceding plead

given reasonable timé which to meet such additional proofsing' a party shall set fortafirmatively any matter constituting an
shouldrequest therefor be made. _ avoidanceor afirmative defense including but not limited to the

_ (c) Recitalsinorders. All orders, unless they otherwise pro following: accord and satisfaction, arbitration and award,
vide, shall be deemed to be based on the recrdgpapers used assumptiorof risk, contributory negligence, discharin bank
onthe motion and the proceedirtheretofore had and shall reciteryptcy, duressestoppel, failure of a condition subsequent, failure
thenature of the motion, the appearances, the dates on whichgh@ant ofconsideration, failure to mitigate damages, fraud, ille
motlon\_/vasheard and decided, and the order 5|gned. No other fgé“ty’ immunity incompetencénjury by fellow servants, laches,
mal recitals are necessary license payment, releasees judicata, statute of frauds, statute of

(d) Formal requirements. The rules applicable to captions limitations, superseding cause, and waivéthen garty has mis
signingand other matters of form pfeadings apply to all motions takenlydesignated a defense as a counterctaia counterclaim
andother papers in an action, except théitlafits in support of asa defense, the court, if justice so requires, shall permit amend
amotion need not be separately captioned if served and filed witlentof the pleading to conform to a proper designation. If an
themotion. The name of the party seeking the order or relief aaffirmative defense permitted to be raised by motion under s.
a brief description of the type of order or rel®fught shall be 802.06(2) is so raised, it need not be set forth in a subsequent
includedin the caption of every written motion. pleading.

(e) When deemed made. In computing any period of time pre  (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to
scribedor allowedby the statutes governing procedure in civivhich a responsive pleading is required, other than those as to the
actionsand special proceedings, a motion which requires notifat, nature and extent of injury and damage, are admittezh
unders.801.15 (4)shall be deemed made when it is served withot denied in the responsive pleading, except that a party whose

its notice of motion. prior pleadings set forth all denials and defenses to be rghieq
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas in defending a clainfor contribution need not respond to such
shallnot be used. claim. Averments in a pleading to which no responsive pleading

History: Sup. Ct. Orde67 Wis. 2d 585614 (1975): Sup. Ct. Ordet04 Ws. 2d IS required or permitted shall be taken as denied or avoided.

xi (1981); Sup. Ct. Ordell 71 Ws. 2d xix (1992). .
Judicial Council Committee’s Note onsub. (1), 1981See 1981 Note to s. 802.02 (5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a)

(4). [Re Order dctive Jan. 1, 1982] Eachaverment of a pleading shall be simple, concise, and direct.
No technical forms of pleading or motions are required.
802.02 General rules of pleading. (1) CONTENTS OF (b) A party may set forth 8r more statements of a claim or

PLEADINGS. A pleading or supplemental pleading that sets forthdefensealternatively or hypotheticallyeither in one claim or
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defenseor in separate claims or defenses. When 2 or more stdteardor officer, it is suficient to aver the judgment or decision
mentsare made in the alternatiemd one of them if made inde without setting forth matter showing jurisdiction to render it.

pendentlywould be suficient, the pleading is not madesufi- (6) LIBEL ORSLANDER. In an action fofibel or slanderthe par
cient by the insuficiency of one or moreof the alternative ticylarwords complained of shall be set forttttie complaint, but
statementsA party may also state as many separate claims thejr publication and their application to the plaiftifay be stated
defensesas theparty has regardless of consistency and whethggnerally.

basedon legal or equitable grounds. All statements shath (7) SALEs oF coops,ETC. In an action involving the sale and

subjectto the obligations set forth in802.05 ) delivery of goods or the performing of labor or services, or the fur
(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so nishingof materials, the plainfiimay set forth and number in the

construedas to do substantial justice. complaintthe items of the plainfifs claim and the reasonable

History: Sup. Ct. Orde67 Ws. 2d 585616 (1975)1975 c. 218Sup. Ct. Order .
oW T i (1%78); Stp, Ct. Orddi0d Vs 2d(xi (19)81)1987 o 256{)993 4 ass Valueor agreed price of each. The defendant by the answer shall

Cross-referencesForeffect of demand for judgment or want of such demand imdicatespedﬁc@”y those items defendant disputesahdther
the complaint in case of judgment by default, see s. 806.01 (1) (c). in respect to delivery or performance, reasonable value or agreed
fisto the efect of not denying an allegation in themplaint of corporate or part price. If the plaintif does not so plead the items of the claim, the
nersnipexistence, see . an ol i . e .
Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead plaintiff shall deliver to ,the d,e,fendant’ within 10 days ?‘ﬂer service
ing setting forth alaim for relief under the Rules of Civil Procedure to contain a sho@f @ demand therefor in writing, a statement of the items of the

andplain statement of any series of transactions, occurrences, or events under V‘ﬂ?iﬁ?ntiﬁ’s claim and the reasonable value or agreed price of each
a claim for relief arose. This modification will allow a pleades ikonsumer protec '

tion or anti-trust case, for example, to plead a pattern of business transactions, occu{8) TIME AND PLACE. For the purpose of testing thefaiéncy
rencesor events leading to a claim of relief rather than having to specifically plegg pleading, averments of time and placeraaterial and shalll
eachand every transaction, occurrence or event when the complaint is based-on aboa . L .

tern or course of business conduct involving eitheuibstantial span of time or multi O€ considered like all other averments of material matter

ple and continuous transactions and events. The change is consistent with Rule 8 ¢djstory: Sup. Ct. Ordei67 Ws. 2d 585619 (1975)1975 c. 218

(2) of the Federal Rules of Civil Procedure. [Re Ordfsagive July 1, 1978] Effectof (8) discussed. Schweigerwewi & Co., Inc65 Wis. 2d 56221 N.w2d
Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and sgg2

802.07(6) repealed to limit the circumstances in which a responsive pleading to e «aAmerican rule” of absolute judicial immunity from liability for libel or stan

claim for contribution is required. A claim for contribution is a claim for reliefer s di ;
sub.(1) which normally requires an ansyeply orthird—party answerThe amend ﬂf\r,\;_szg;sfgssed' Converters Equip. CorpCandes Corps0 Wis. 2d 257 258

mentto sub. (4), howeveeliminates this requirement where the party from whom

hutioni ; ; Wherea libel action is based on conduct rather than werds, (6) is not appliea
contributionis sought has already pleaded all denials and defenbesétied upon b -
in defending the c%ntribution cla)i/ng. [Re Ordefeefive Jan. 1, 1982] p ble. Starobin vNorthridge Lakes Development Gt Wis. 2d 1 287 N.W2d 747

A counterclaim based on a contract must aver either satisfaction of any contrac(tlugé?o)' ’ . .
conditionprecedent or an excuse, such as wafeenot satisfying it. S & M Roto _>ub- (2) does not prevent the trial court from amending the pleadings to conform
gravureService, Inc. vBaer 77 Ws. 2d 454252 N.W2d 913 with the evidence pursuant to s. 802.09 as long as the parties either consent or have

In an action for injuries allegedly sustained as a resulseparate sgical proce t5h4e ig%%ce to submit additiorydoof. Maiers vang,192 Ws. 2d 115,531 N.wzd
duresperformed by 2 unassociated doctors residing fierdifit countiesseparate ( )-
placesof trial were required and joinder of separate causes of action was improper
Voight v. Aetna Casualty & Surety C80 Ws. 2d 376259 N.w2d 85 802.04 Form of pleadings. (1) CapTioN. Everypleading
Sub.(2) does not authorize denials for lack of knowledge or information solelyg}aa” contain a caption setting forth the name of the court, the
obtaindelay Such answer was frivolous under s. 814.025 (3) (b). First Federafe N . y . . !
Sav.v. McDonah 143 Wis. 2d 429422 N.W2d 113 (Ct. App. 1988). yenue,the title of the action, the flle_numbend a designation as
Insurersmust plead and prove their policy limits prior to verdict to restriguig ~ in $.802.01 (1) If a pleading contains motions, or an answer or
Engegn]f;o the policy limits. Price. Hart,166 Ws. 2d 182480 N.W2d 249(Ct. App. reply contains cross—claims or counterclairteg designation in
A C|'aim for punitive damages on a tort claim is subfiestib. (1m) (a). A demand the captiop shall state their existence. ' Ind:bmplai.nt'the caption
for aspecific amount in violation of sub. (1m) (a) is a nulligpex Electronics Corp.  of the action shalhclude the standardized description of the case
v- Gee,217 Ws. 2d 376577 N.W2d 23(1998). classificationtype and associated code numbeagzoved by the
directorof state courtsand the title of the action shall include the
namesand addresses of all the parties, indicating the representa
thoritvof W b qi tatipacit tive capacityif any; in which they sue or are sued and, in actions
ﬁfthgr;ey% ae)%‘;‘{eyncc;ss’fe Orar?i ZS:(;B a;g(?cirgt%ﬁsgfn aer*sagr?s){h y Or against a corporation, the corporate existence and its domes
is made% artvif a part %Tégsires to raise an issue gs 1o the le cI or foreign status shall be indicated. In pleadings other than the
existencm}Pan Y a p or)t/he capacity of an ue or be sued Q:%mplaint,it is suficient to state the name of the first party on each
Wy party pacity Y pays 2 sidewith an appropriate indication ofher parties. Every plead
or the authority of a party teue or be sued in a representativ commencing an action undeB&4.61 (1) (apr814.62 (Ljor
capacityhe party shall do so by specific negative averment whi and every complaint filed under&l4.61 (3)shall contain in
shhallllnctljude EUCh lSLchppOt‘tlng particulars gs arezpecuzllarly wit e caption, if the action includes a claian a money judgment
the pleadets knowledge, or by motion undert)2.06 (2) a statement of whether the amount claimed is greater than the
(2) FRAUD, MISTAKE AND CONDITION OFMIND. In allaverments 5mountunder s799.01 (1) (d)
of fraud or mistake, the circumstances constituting fraud or mis
takeshall be stated with particularityalice, intent, knowledge,
andother condition of mind of a person niag averred generally
(3) ConbpITIONS PRECEDENT. In pleadingthe performance or
occurrence of conditions precedent in a contract, it shall not
necessaryo state the factshowing such performance or ocCUry
rence,but it may be stated generally that the party gelsformed

802.03 Pleading special matters. (1) CapaciTy. Itis not
necessary to aver the capacity gfaatyto sue or be sued or the

(2) PARAGRAPHS; SEPARATE STATEMENTS. All averments of
claim or defense shall be made in numbered paragraphs, the con
tentsof each of which shall be limited & as practicable to a
tatemenbf a single set of circumstances; and a paragnzgh
Ereferred to by number in all succeeding pleadings. Each claim
ounded upon a separate transaction or occurrence and each
all the conditions on his or her part or that the conditions h gefenseother than denials shall be stated in a separate okaim
otherwiseoccurred or both. Alenial of performance or Oceuraagfensemhenever a separation fac!lltates the clear presentation of
: the matters set forth. A counterclaim must be pleaded as such and

renceshall be made specifically and with particularitfthe aver h :
ment of performance or occurrence is controverted, the pa}s&epgg:\gg t?;uesatﬂleerginp%rt]ht?] eluggumfenrtclt:ir\rl]v hich the defendant

pleadingperformance or occurrence shall be botmestablish on )
the trial the facts showing such performance or occurrence. _ (3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead
(4) OFFICIAL DOCUMENTORACT. In pleading an ditial docu M9 May be adopted by reference in datént part of the same
mentor official act it issuficient to aver that the document wadP'€2dingor in another pleading or in any motion. A copyaoy
issuedor the act done in compliance with the Jaw written instrument which is an exhibit to a pleading is a part

In pleadi ud decisi fad thereoffor all purposes.
_ (5) JupcMmeNT. In pleading a judgment or decision of a domes gy sup. Ct. Orde7 Wis. 2d 585621 (1975)1975 c. 218Sup. Ct. Order
tic or foreign court, judicial or quasi—judicial tribunal, or @f 171wis. 2d xix (1992)1995 a. 27
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802.05 Signing of pleadings, motions and other  neyrepresenting the political subdivision, @propriate, of the
papers; sanctions. (1) (a) Every pleading, motion or otherdismissalby a procedure developed by the director of state courts
paperof a party represented by an attorney shall contain the namegooperation with the department of justice.

statebar numberif any, telephone numbeend address of the  (d) The dismissal of an action or special proceeding under par

attorneyand the name of the attorngyaw firm, if any and shall (b) does not relieve the prisoner from paying the full filing fee
be subscribed with the handwritten signature of at least one ati@atedto that action or special proceeding.

ney of record in the individuad'name. A party who is not repre mistory: Sup. Ct. Orde67 Wis. 2d 585622 (1975)1975 c. 2181987 a. 256
sentedby an attorney shall subscribe the pleading, motion or otH#&ip.Ct. Order161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992)1997

; i ; ; a.133
paperwith the partys handwritten signature and state hisier Judicial Council Note, 1991 Pleadings, papers and other documents filed in court

address.Except when otherwise specifically provided by rule Qfrereqired to be subscribed with the handwritten signatures of parties or counsel.
statute, pleadings needt be verified or accompanied byid#- Sub.(1) (c) is created to clarify that copies of th@ginal papers may be filed in court
vit. The signaturef an attorney or party constitutes a certificat¥ith the same ééct as originals. [Re Orderfe7-1-91]

. . his section doesot allow a “good faith” defense, but imposes dinmaétive duty
thatthe attorney or party has read the pleading, motion or OtQ?-Feasonablmquiry before filing. A party prevailing on appeal in defense of an

paper;that to the best of the attorngyr partys knowledge, infor  awardunder this section is entitled to a further awaittiout showing that the appeal
mationand be“ef’ formed after reasonah‘qu”‘y, the plead|ng’ itself is frivolous under s. 809.25(3). Rileylsaacson]156 Ws. 2d249 456 Ws.

. . - . . 2d 619(Ct. App. 1990).
motion or other paper 1s well grounded in fact anavaranted An unsigned summons served witeigned complaint is a technical defect, which

by existing law or a good faithgument for the extension, modlifi in the absence of prejudice does not deny the trial court personal jurisdiction. This
cationor reversal of existing law; and that the pleading, motion ggction places a personal obligatmmthe attorney to assure that there are grounds

: : e contents of the pleading, which is satisfied by the signing of the complaint.
otherpaper is not used for any Improper purpose, such as to ha@%%'sv. LaCrosse Pro%ucts, I%IQS Wis. 2d 396542 Kl.WZd g3154(91996). P

or to cause unnecessary del_ay or needless incr_ease in_ the COSHRE return of a writ of certioraiis an “other document” under this section. Attor
litigation. If a pleading, motion or other paper is not signed, iieyfailure to verify its correctness before signingrisieirn was ground for sanctions.

shallbe stricken unless it is signed promptly after the omissionggteex rel. Campbell.vTown of Delevan210 Ws. 2d 240565 N.W2d 209(Ct.

. 0. 1997).
calledto the attention of the pleader or movant. If the court dete'pln determining the reasonableness of an attostieguiry, a court must consider:
minesthat an attorney or parfgiled to read or make the deter 1) theamount of time the attorney had to investigate the claims, 2) the extent to which

i i i i i iy i theattorney had to rely on the client for the underlying facts, 3) whether the case was
minationsrequired under thisubsection before signing any peti accepted from another attorndy the complexity of the facts and 5) whether discov

tion, motion or other papgthe court mayupon motion or upon erywould benefit the factual record. At minimum sonferative investigation is
its own initiative, impose an appropriate sanction on the persenuired. Belich v Szymaszekp24 Ws. 2d 419592 N.W2d 254(Ct. App. 1999).

; i i Theincorporation of this section by s. 814.025 allows the the trial court on a motion
who Slgned the pleadlng, motion or other paj@eron a repre filed under s. 814.025 to award attorney fees based on both sections. B&lgh v

sentedparty or on both. The sanction maiglude an order to pay maszek224 Ws. 2d 419592 N.W2d 254(Ct. App. 1999).
to theother party the amount of reasonable expenses incurred byplaintiff need not as a matter of course exhaust outside sources of information

H B ; oreembarking on formal discoveryHowever a plaintif may not rely on formal
that party because of the filing of the pleading, motion or Othgfscoveryto establish the factual basis of its cause of action, thereby escaping the

paper,including reasonable attorney fees. mandatesf ss. 802.05 and 814.025, whte required factual basis could be estab
(b) If the attorney who signed a pleading motion or other pa#%?edwithout discovery Jandrt vlerome Foods, In227 Ws. 2d 531597 N.W2d
! 4(1999).

without reading the paper or making the determinations requireehe Effect of Jandrt on Sateliite Litigation. Geske & Gleisnewis. Law May

by this subsection isepresenting a party under a contract madg00.

betweena 3rd person and the party that requires that representa o

tion, and the 3rd person hastual knowledge that the pleading802.06 Defenses and objection; when and how pre -
motion or other paper is not well-grounded in fact or warrantégnted; by pleading or motion; motion for judgmenton

by existing law or a good faithgument for the extension, modifi the pleadings. (1) WHENPRESENTED. Except when a court dis
cation or reversal of existing law or is used to harass, delay missesan action or special proceeding undeB82.05 (3) a
increasethe cost of litigation, the court may impose a similafiefendanshall serve an answer within 45 days aftersthevice
appropriatesanction on the 3rd person. of the complaint upon the defendant. If a guardian ad litem is

(c) The requirement of a handwritten signature subscribifgPointedor a defendant, the guardian ad litem shall have 45 days
pleadingsmotions or other papers filed in court may be satisfie§]t€" appointment to serve thenswer A party served with a
by a duplicate, as defined in@10.01 (4) if a handwrittersigna P eading stating @ross—claim against the party shall serve an

ture appears on the original document and the sigpanty or his answerthereto within 45 days aftéfne service upon the partyhe
or her attorney retains the original document. plaintiff shall serve a reply to a counterclaim in the answer within

45 days after service of the answ@he state or an agency of the
teor an oficer, employee or agent of the state shall serve an
swerto the complaint or to a cross—claim or a reply to a counter

laim within 45 days after service of the pleading in which the

é)@im is asserted. If any pleading is ordered bycitnert, it shall

eserved within 45 days after service of the qrdeless the order

otherwisedirects. The service of a motion permitted under sub.
) alters these periods of timefatlows, unless a di¢érent time
fixed by order of the court: if the court denies the motion or post

(2) It is not a violatiorof sub.(1) if a pleading includes as a
party a person who is later dismissed from that action, and t
party responsible for includinghat person acted reasonably i
doing so and moves for aagrees to a dismissal of that perso
within a reasonable time after the party knew or should hab
knownthat the person was not a proper party to the action.

(3) (@) A court shall review the initial pleading as soon
practicableafter the action or special proceeding is filed with th

court if the action or special proceeding is commenced by & Pignesits disposition until the trial on the merits, the responsive
oner,as defined in 801.02 (7) (a) 2. pleadingshall be served within 10 days after notice of the court’

(b) The court may dismiss the action or special proceediggtion;or if the court grants a motion for a more definite statement,
underpar (a) withoutrequiring the defendant to answer the pleadhe responsivepleading shall be served within 10 days after the
ing if the court determines that the action or special proceedigrviceof the more definite statement.
meetsany of the following conditions: (2) How PRESENTED. (a) Every defense, in law or faekcept

1. Is frivolous, as determined undeB%4.025 (3) the defense of improparenue, to a claim for relief in any plead

2. Is used for any improper purpose, such as to harass, to cangewhether a claim, counterclaim, cross—claim,3od-party
unnecessargelay or to needlessly increase the cost of litigationlaim, shall be assertdd the responsive pleading thereto if one

3. Seeks monetafamages from a defendant who is immuni§ required, except that the followinigfenses may at the option
from such relief. of the pleader be made by motion:

4. Fails to state a claim upon which relief may be granted. 1. Lack of capacity to sue or be sued.
(c) If a court dismisses an action or special proceeding under 2. Lack of jurisdiction over the subject matter
par.(b), the court shall notify the department of justicghe attor 3. Lack of jurisdiction over the person or property
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4. Insuficiency of summons or process. motionas provided in sul§8) (b)to(d) on any of the grounds there
5. Untimeliness or institiency of service of summorz Stated.
process. (8) WAIVER OR PRESERVATION OF CERTAIN DEFENSES. (a) A

6. Failure to state a claim upon which relief can be grantedefenseof lack of jurisdiction over the person or theoperty
7. Failure to join a party under&03.03 insufficiencyof processuntimeliness or insfitiency of service

8. Res iudicata of process or another action pending between the same parties for
: ! ) the same cause is waived only if any of the following conditions

9. Statute of limitations. is met:

10. Another actiorpending between the same parties for the 1. The defense is omitted from a motion in ¢ireumstances
samecause. _ _ describedn sub.(7).

(b) A motion making any of the defenses in.gay 1.to 10. 2. The defense iseither made by motion under this section

shallbe made before pleading if a further pleading is permitteghy included in a responsive pleading.

7 pleaing S5 o clam ool 1 i o averaepagh )/ 9752l el n  arty ndspensable nder o
is not required to serve a responsive pleading, the adverse p X'rdered under £02.01 (1) or by motion before entry of the

gﬁgfasliirrt] ?rw oetigrl1a,|s§2 grﬁr? fetrllseedlgflez;v;/ eozi;i((::tritt())etc??réaggm Nal pretrial conference ordeA defense of statute of limitations,
y J . failure to state a claim upon which relief can be granted, and an

to dismiss for failure of the pleading to statel@m upon which g.lg%ectionof failure to state a legal defense to a claim mayiade

relief can be granted, or on a motion asserting the defen ; .
describedn par (a) 8.or 9., matters outside of the pleadings ar ny pleading permitted or ordered unde82.01 (1) or by a

: otion for judgment on the pleadings, or otherwise by motion
gﬁ;:g;idgngr}grl%trﬁéggydji%5%eﬂrfacn%ugigégié?joé}ogssgﬁl\lﬂtﬂgl gin the time limits established in the scheduling order uader

in 5.802.08 and all parties shall be given reasonable opportun 10(3).

to present all material made pertinent to such a motion by s.(c) If it appears by motion of the parties or otherwise that the
802.08 courtlacks jurisdiction of the subject mattéine court shall dis

(3) JUDGMENT ON THE PLEADINGS. After issue is joined missthe action. . . o
betweenall parties but within time so as not to delay the trial, any (d) A defense of lack of capacity may be raised withirtithe
party may move for judgment on the pleadings. Prior to a heariRgrmittedunder s803.01
on the motion, any party who was prohibited und&02.02 (1m) (9) TELEPHONE HEARINGS. Oral agument permitted on
from specifyingthe amount of money sought in the demand fanotionsunder this section may be heasiprescribed in 807.13
judgment shall specify that amount to the court and to the otli&).
parties. If, ona motion for judgment on the pleadings, matters out History: Sup. Ct. Orde67 Ws. 2d 585623 (1975)1975 c. 218Sup. Ct. Order

sidethe pleadingare presented to and not excluded by the coufg;’gi_- ]Zfoé’g‘gfgg- (%.109?5802g;.%%;%é?;l?éé&%&%?;ﬁ343.5.(15?313261_-102’

the motion shall be treated as dioe summary judgment and €lis wis. 2d xi (1983);1983 a. 228. 16, Sup. CtOrder 141 Ws. 2d xiii (1987);1987
posedof as provided in $02.08 and all parties shall be given reaa. 256 1993a. 213 Sup. Ct. Order N®®5-04 191 Ws. 2d xxi (1995)11995 a. 225

f i ; 411;1997 a. 133187, 1999 a. 32
sonableopportunlty to present all material made pertlnenhm Judicial Council Committee’s Note, 1976Subs. (2) (e) and (8) make clear that,

motion by s802.08 unlesswaived, a motion can be made to claim as a defense lack of timely service
(4) PRELIMINARY HEARINGS. The defensespecifically listed in  Within the 60 day period that is required by s. 801.02 to properly commence an action.

. B . . ealso s. 893.39. Defenses under sub. (8) cannot be raisedabnyeadment to a
sub.(2), whether made in a pleading or by motion, the motion f sponsivepleading permitted by s. 802.09 (1). [Re Ordéeative Jan. 1, 1977]

judgmentunder sub(3) and the motion to strike under siiB) Judicial Council Committee’s Note, 1977:Sub. (1) which governsvhen
shallbe heard and determined before trial on motion of any, paﬁggiseand objections are presented, has been amended to delete references to the

: : f the scheduling conference und&02.10 (1) as the use of such a scheduling
unlessthe JUdge to whom the case has been aSS|gned orders dureis now discretionaryather than mandataryThe time periods under s.

the hearing and determination thereof be deferred until the trigb2.06are still subject to modification through the use of amended and supplemental
Thehearing on the defense of lack of jurisdiction over the persgﬁadlngsunder s. 802.09, the new calendaring practice under s. 802.10, and the pre

; : trial conference under s. 802.1[Re Order déctive July 1, 1978]
or property shall be conducted in accordance wig0s.08 Judicial Council Note, 1983:Sub. (1) is amended by applying teetended

(5) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to responseime for state agenciesfficers and employees to state agents. The extended

; ; f ; B ; i dime is intended tallow investigation of the claim by the department of justice to
which a responsive pleadlng IS permltted IS S0 vague or ambi @terminewhether representation of the defendant bydéggartment is warranted

ousthat a party cannaeasonably be required to frame a respolinders. 893.82 or 895.46, Stats. [Re Ordéeetfve July 1, 1983]

sive pleading, the partynay move for a more definite statement Judicial Council Note, 1988:Sub. (9) [created] allows oralguments permitted

beforeinterposing a responsive pleading. The motion shall potmmotlons under this section to be hearddbgphone conference. [Re Ordeeef
Y

) . . e Jan. 1, 1988]
outthe defects complalned of and the details desifetle motion A motion under sub. (2) (f) usually will be granted only when it is quite clear that

is granted and the ordef the court is not obeyed within 10 daysinderno conditions can the plairftiecover Wison v Continental Insurance Cos.
afternotice of the order or within such other time as the court m@g/Wis. 2d 310274 N.w2d 679(1979).

i i i i i ndersub. (2) (f), a claim should only be dismissedi itlear from the complaint
fix, the court may strike the pleadlng to which the motion W%S;Jtunder no conditions can tipdaintiff recover Morgan v Pennsylvania General

directedor make such order as it deems jUSt. Ins. Co.87 Wis. 2d 723275 N.W2d 660(1979).

(6) MoTion To STRIKE. Upon motion made by a party before A plaintiff need not prima facie prove jurisdiction prior to evidentiary hearing
respondingo a pleading Qlif no responsive pleading is permittect’lngd%)(“)' Bielefeldt v St. Louis Fire Door CA®0 Ws. 2d 245 279 N.W2d 464
upon mot!on made by a party within 45 days am s_erv_lce of Sincefacts alleged in the complaint stated a claim for abupeogkess, the com
the pleading upon the party or upon the caudvn initiative at plaint was improperly dismissed under sub. (2) (f) even though an abuse of process

any time, the court may order stricken from any pleading a@;imwas not pleaded orgared in the trial court. Strid Conversel1l Wis. 2d 418

insufficient defense or anyedundant, immaterial, impertinent, >~ "\-2d 350(1983).
Yy ! ! p ' Counsel'sappearance and objectiorfj@dvit and trial brief were adequate to raise

scandalousr indecent matter issueof defective service of process; if not in form, in substance they were the-equiva
lent ofamotion under sub. (2). Honeycrest Farms, InA. . Smith Corpl69 Ws.
(7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who 20596 486 N.\W2d 539(Ct. App. 1992).
makesa motion under this section may join withany other L S . )
. . . ; Pleadingfailure to secure proper jurisdiction or alternativédjlure to obtain
motionsherein provlded for a_nd the_n ava”able_ to the paltya  properservice was sfitient to challenge stitiency of summons and complaint
party makes a motiomnder this section but omits therefrom angervedwithoutproper authentication. Studelskaivercamp178 Ws. 2d 457504

defenseor objection then available to the party which this secti ‘h’AV-Zt_d 12?(&- APtP- 1993)(-] his <o ¢ be filed orior to the enty of iud
. . . otions for sanctions under this section must be filed prior to the entry of judg
permitsto be raised by motion, the party shrait thereafter make ment. Northwest Wholesale LumberAnderson191 Ws. 2d 278528 N.W2d 502

a motion based on the defense or objection so omitted, excepttaapp. 1995).
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Atp%rt%dlc;ebs)goct‘.\flfvaivetthe defense c()jf Iaclk ofjurisdictio?hwlaer} 2 answ:,;rs are figited under s.802.02 (1m)from specifying the amount of

on its beha ifferent insurers and only one raises the defense. Honeycr ; : ;

Farmsv. Brave Harvestore Systen#)0 Wis. 2d 256546 N.W2d 192 (Ct. App. ?ﬁtoney SOUght in the demand for JUdg_mem Sh_a” specify that
1996). amountto the court and to the other parties. The judgment sought

Trial courts have the authority to convert a motion to dismiss to a motion fer sughall be rendered if the pleadings, depositicm:swers to inter

maryjudgment when matters outside fileadings are considered. Schopp&eh ; eai + ; : e
ring, 210 Ws. 2d 209565 N.w2d 187(Ct. App. 1997). rogatoriesand admissions on file, together with thidavits, if

A defendantnay file a motion to dismiss for failure to state a claim after filing a@ny, show that there iso genuine issue as to any material fact and

answer A defendant who raises the defenses of failure to state a claim or the staigt the moving party ientitled to a judgment as a matter of.law
of limitations in an answer does not forfeit the righbring those defenses on for-dis . . . )
positionby subsequent motion. Eternalist Foundation, InCity of Platteville225 A Summary judgment, interlocutory in characteay be rendered

Wis. 2d 759593 N.W2d 84(Ct. App. 1999). ontheissue of liability alone although there is a genuine issue as
_ _ to the amount of damages.
802.07 Counterclaim and cross-claim. (1) COUNTER- (3) SUPPORTINGPAPERS. Supporting and opposiraffidavits

cLAM. A defendant may counterclaim any claim which thghallbe made on personal knowledge and shafbstt such evi
defendantas against a plaintifupon which a judgment may bedentiaryfacts as would be admissible in evidence. Copies of all
hadin the action. A counterclaim may or may not diminish Q§apersor parts thereof referred to in afi@dvit shall beattached
defeatthe recovery sought by the opposing pa#xcept as pro  theretoand served therewith, if not already of recofthe court
hibited by s.802.02 (1m) the counterclaim may claimrelief may permit didavits to be supplemented or opposed by deposi
exceedingn amount or dierent in kind from that sought in thejons, answers to interrogatories, further afidavits. When a
pleadingof the opposing party motion for summary judgment is made asupported as provided

(2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.  in this section, an adverse party may nest upon the mere allega
A claim which either matured or was acquiredtmsy pleader after tionsor denials of the pleadings but the adverse Fargsponse,
serving the pleading mawith the permission of the court, be preby affidavits or as otherwise provided in this section, must set
sentedas a counterclaim by supplemental pleading. forth specific facts showing that there is a genuine issue for trial.

(3) CrosscLaM. A pleading may state as a cross clainy |f the adverse party does not so respond, summary judgment, if
claim by one party against a coparty if the cross claim is based@tPropriateshall be entered against such party
the same transaction, occurrence, or series of transactions of4) WHENAFFIDAVITS UNAVAILABLE. Should it appear from the
occurrencess is the claim in the original action or as is a counteffidavits of a party opposing the motion that {harty cannot for
claim therein,or if the cross claim relates to any property that reasonsstated present by fafavit facts essential to justify the
involvedin the original action. Except as prohibitegs.802.02 party’sopposition, the court may refuse the motion for judgment
(1m), the cross claim may include a claim that the party agairstmay order a continuande permit afidavits to be obtained or
whomit is asserted is or may be liable to the cadagnant for all depositions to be taken or discovery to be had or may make such
or part of a claim asserted in the action againstthbgsclaimant. otherorder as is just.

(4) JOINDER OF ADDITIONAL PARTIES. Persons other than those (5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat
madeparties to theriginal action may be made parties to a eounsfactionof the court at any time that any of théidvits pre
terclaimor cross—claim in accordanusth ss.803.03t0 803.05  sentedpursuant to this section is presented in bad faith or solely

(5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders for the purpose of delahe courtshall forthwith order the party

. : : - employingthem to payo the other party the amount of the reason
igﬁ%ﬁ g;gl:sziil;;ri(r)r:n(rinegylrEzS.rg%g)rgadgg%?é;)rr]\éc\?vli{[rk\]tesr able expenses which the filing of thefidfvits caused the other

806.01(2) when the court has jurisdiction so to do, even if tH&rty to incur including reasonable attorney fees.
claims of the opposing party have been dismissed or otherwis€6) JUDGMENTFOROPPONENT. If it shall appear to the court that

disposedf. the party against whom a motion for summary judgment is
History: Sup. Ct. Orde67 Wis. 2d 585628 (1975)1975 c. 218Sup. Ct. Order ~ asserteds entitled to a summary judgment, the summary4judg
104Wis. 2d xi;1987 a. 256 mentmay be awarded to such party even thougipéngy has not

A counterclaim based on contract must aver either satisfaction of any contracivedtherefor
conditionprecedent or an excuse, such as wafeenot satisfying it. S & M Roto .
gravureService, Inc. vBaer 77 Ws. 2d 454252 N.w2d 913 (7) TELEPHONE HEARINGS. Oral agument permitted on

A defendant may not join opposing counsel in counterclaims, but claims may/B¥tionsunder this section may be heasiprescribed in 807.13
assertedgainst counsel after the principal action is completed. Badger Cab CO(]{)_

Soule,171 Ws. 2d 754492 N.W2d 375(Ct. App. 1992). " History: Sup. Ct. Orde67 Wis. 2d 585630 (1975)1975 c. 218Sup. Ct. Order
This section does not contain mandatory counterclaim language but, res judig@ays. 2d ix; SupCt. Order 141 Ws. 2d xix;1987 a. 256Sup. Ct. Orderl68 Wis.
barsclaims arising from a single transaction that was the subject of a prior action @agxii; 1993 a. 4901997 a. 254
couldhave been raised by a counterclaim in the prior aigtthe action would nullify Judicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at
theinitial judgment or impair rights established in the initial action. ABCG Entetynytime within 8 months after the summons and complaint are filed or the time estab
prisesv. First Bank Southeast84 Ws. 2d 465515 N.W2d 904(1994). lishedin a scheduling order under s. 802.10 to move for a summary judgiftest.
Wherecollateral estoppel compels raising a counterclaim in an equiatiten, ~8-monthtime period has been created as the old procedure requiring a party to move
thatcompulsion does not result in the waiver of the right to a jury trial. Norwest Baffk summary judgment not later than the time provided under s. 802.10 can no longer
v. Plourde 185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). applyin most cases as the use of sadtheduling order is now completely discre
Whena defendant obtains judgment on a counterclaim, the judgment extinguistiegary with the trial judge.The 8-month time period is subject to egéanent under
the defendant right torecover on other counterclaims arising from the same transat 801.15 (2) (a). [Re Orderfettive July 1, 1978]
tion. Bankruptcy Estate of Lake Geneva Sugar Shack,.I@eneral Star Indemnity Judicial Council Note, 1988:Sub. (7) [created] allows oralguments permitted
32F Supp.2d 10591999). on motions for summary judgment to be heard by telephone conference. [Re Order
effective Jan. 1, 1988]
. Judicial Council Note, 1992:The prior sub. (2), allowing service ofidavits
802'08_ _Summary JUdgment_' (1) AVAILABILITY. A party . opposingsummary judgment up to the date of hearingrdéd such minimal notice
may, within 8 months of the filing of a summons and complairntb the courand moving party that a plethora of local court rules resulted. Community

r within the tim in h ling order un 2.10 mov Newspapersinc. v. West Allis, 158 Wis. 2d 28461 N.W 2d 785(Ct. App. 1990).
0 t the timeset in a schedu go der undes@ Q move Requiringsuch afidavits tobe served at least 5 days before the hearing is intended

for summary lUd_gmemn any claim, counterclaim, 9r053—0|a'mto preclude such local rules and prometeformity of practice. Courts may require
or 3rd party claim which is asserted by or against the parégriierfiling by scheduling orders, howevéRe Order dective July 1, 1992]

Amendmentof pleadings is allowed as aases where objection Where theplaintiff had signed a release, and where another illness subsequently

or defense is made by motion to dismiss developedwhether the plaintifconsciously intended to disregard the possihifigt
. . : . aknown condition could become aggravated was a question of fact not to be deter

(2) MoTioN. Unless earlier times are specified in the scheduhinedon summary judgment. Krezinskikay 77 Ws. 2d 569253 N.W2d 522

ing order the motion shall be served at least 20 days before th&ummanjudgment procedure is not authorized in proceedimgisidicial review

time fixed for the hearing and the adverse party shall serve oppglerch. 227, Wié. Environmental Decade Rublic Service Comnr9 Ws. 2d 161

Ing affidavits, if any at least 5 days before the time fixed for the Wherean insurance policy unambiguously excluded coverage relatingrtan

hearing. Prior to a hearing on the motion, any party who was prees, afactual question whether implied warranties were made was immaterial and the
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trial court abused its discretion in denyihg insure's summary judgment motion. pleadingsthe court may allow the pleadings to be amended and

Jonesv. Sears Roebuck & C80 Wis. 2d 321259 N.W2d 7Q . : B
Sub.(2) mandates more exacting appellate scrutiny of the trial salatision to shalldo so freely when the presentation of the merits cattien

grant or deny judgment. Aht v. Hasley86 Wis. 2d 572273 N.w2d 319(1979). Wil be subserved ther_eby and the Objec_ting party fails to _Sati_Sfy
Wherea stipulation to the factsf a case did not satisfy the formal requirement¢he court that the admission of such evidence would prejudice
of s. 807.05, summary judgment was impropafiharms v Wilharms,93 Wis. 2d  suchparty in maintaining the action or defense upon the merits.

671,287 N.wad 779(1980). - Lo
Theexistence of a new or fifult issue of law does not make summary judgmeng(—)hrengglijgungﬁégitéigrﬁécommuance to enable the objepanty

inappropriate.Maynard v Port Publications, In@8 Wis. 2d 555297 N.W2d 500
(1980). (3) ReLATION BACK OF AMENDMENTS. If the claim asserted in

A conviction for injury byconduct regardless of life does not establish that tl f ;
injury was intentionabr expected and entitle the insurer to summary judgment orrfge amended pleading arose afithe transaction, occurrence, or

policy exclusion issue. Poston\t.S. Fidelity & Guarantee Cti07 Ws. 2d 215320 ~ €ventset forth or attempted to be set forth in the original pleading,
N.W.2d9 (Ct. App. 1982). theamendment relates back to the date of the filing obtiggnal

Summaryjudgmentcan be based upon a pastfilure to respond to a request for i i i
admissionseven where the admissions woulddigpositive of the entire case. Bank pleadlng. An amendment Changmg the paagalnst whom a

of Two Rivers vZimmer 112 Ws. 2d 624334 N.W2d 230(1983). claim is asserted (elates l_)ack if the foregoing provision is sat_isfied
An appellate court reviews the trial cosrdecision by applying the sasiandards and, within theperiodprovided by law for commencing the action
ngwgs&ﬁ% Ciig Btge trial court. Green Spring Farriensten 136 Ws. 2d 304 ggainstsuch partythe party to bérought in by amendment has
Where (1987). . ) ion. feceivedsuch notice of the institution of the action that he or she
eretheonly issue before the court requires expert testimony for resolution, thé - . A Ny
trial court on summary judgment may determine whether the partpddsa prima’ Will not be prejudiced in maintaining a d?fense on the merits, and
facie showing that it can, in fact, produce favorable testim@man Medical Center knew or should have known that, bfar a mistake concerning the

v. Frye,149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989). identity of the proper parfythe action would have been brought
CHIPSproceedings are controlled by the Code of Civil Procedure unless ch.

requiresa different procedure, and summary judgment is available. Interesof Félaa'nSISUCh party .
162Wis. 2d 607470 N.W2d 1(Ct. App. 1991). (4) SuPPLEMENTAL PLEADINGS. Upon motion of a party the

A moving partys own inconsisterleadings, admissible during trial as an admis i i
sion,may be used to raise &sue of material fact. Gougerhardtke, 167 Ws. 2d court may upon such terms as are qu,rmlt the party to serve

504, 482 N.W2d 84(1992). a supplemental pleading setting forth transactions or occurrences
Summaryjudgment does not apply to cases brought under the criminal State.  Or events which havéappened since t_he date of the pleading
v. Hyndman,170 Wis. 2d 198488 N.W2d 111 (Ct. App. 1992). soughtto be supplemented. Permission nieey granted even

Involuntary commitment may nabe ordered on summary judgment. Matter of i i i Ve in i i
mentalcondition of Shirley J.C172 Ws. 2d 371493 N.W2d 382(Ct. App. 1992). thoughthe original pleading is defective in its statement of a claim

In a trial to thecourt, the court may not base its decision didafits submitted for relief or defense. If the court deemsaivisable that the

in support of a summary judgment. ProdEoéd in support of summary judgment adversepartyplead to the supplemental pleading, it shall so prder
is for determining if an issue ddct exists. When one does, summary judgment pro&@pecifyingthe time therefor

gives way to trial proof. Berna—Mork Jones173 Ws. 2d 733496 N.W2d 637(Ct. P fy 9 .

App. 1992). (5) TELEPHONE HEARINGS. Oral agument permitted on

A party’ afidavit that contradicted that same pastgarlier deposition raised an motionsunder this section may be heasiprescribed in 807.13
issueof fact, making summary judgment inappropriateoldhi v. Wilson, 174 Ws. (1)

2d 533 497 N.w2d 794(Ct. App. 1993). ’
a Lo . History: Sup. Ct. Orde67 Wis. 2d 585632 (1975)1975 c. 218Sup. Ct. Order

A -step methodology for determining and reviewing a summary Judgmegie’ 3 i (778) Sup. CL Ordetdi Wo. 20 xi (1987)190" a 137
motionis stated. The use of trial material to sustain a grant or denial of summary judg, f i
mentis inconsistent with this methodolagyniversal Die & Stampings Justus, ap?r?ft?la%%%?icgIecgcg?r:ggtgﬁge,\laost% nlqgt?ersgfbéc()ﬁ)rshea;tlfni/nti?nn;evcgﬁiﬂ %)rﬁltl)%%s of
174Wis. 2d 556497. N.qu 797(.Ct' App. 1993)' . ] . thetime the summons armbmplaint are filed or within a time established in a sched
_ Whereexpert testimony is required to establish a paitiaim, evidentiarynate ling order under s. 802.10. The 6-month time period has been estabfishegre
rial from an expert is necessary in response to a summary judgment motion. Hotﬁg sprocedure stating that a party is allowed to amend pleadings onceaiea

v. Heritage Mut. Ins. Cal82 Wis. 2d 457513 N.W2d 690(Ct. App. 1994). of course at any time prior to the entryaoécheduling order is no longer applicable

The court of appeals has authority to grant a summary judgment motion on appeahost cases. The use of a scheduling order is now discretionary under s. 802.10.
thatwas denied by the trial court. Interest of Courtneyl& Ws. 2d 592 516 Sub.(1) also clarifies that leave of the court may be given at any stage of the action
N.W.2d 422(1994). for amendment of pleadings when justice requires.

Trial courts have the authority eenvert a motion to dismiss to a motion for sum  gyp.(3) hasbeen amended to adopt language consistent with revised s. 802.02 (1).
maryjudgment when matters outside fileading are considered. Schoppééeh  Seenote following s. 802.02 (1). [Re Ordefesttive July 1, 1978]
ring, 210 Ws. 2d 209565 N.W2d 187(Ct. App. 1997). ) Judicial Council Note, 1988:Sub. (5) [created)] allows oralgaments permitted

If a litigant who is not the subject of a motion for summary judgment has reasgi motions under this section to be heardeigphone conference. [Re Ordeeef
to dispute facts supporting the motion, the litigant has a duty to appear and objeg{{9an. 1, 1988]

themotion. If summaryudgment is granted, the facts underlying the judgment are !
bindingon all parties tdhe suit as a matter of issue preclusion. Precision Erectirggé\ mgﬁ%m%?t{ﬁgosﬂgur{gtgeﬁ;”i?e‘gig%f yg?éﬁ%ggﬁ;ﬁgg%e\?\}:n;dsz%%fg
v. M&l Marshall & llsley Bank,224 Ws. 2d 288592 N.W 5 (Ct. App. 1998). N.W.2d 27% ) '
Thefederal “sham &ilavit rule” is adopted. An &flavit that directly contradicts """ © — L . '
prior deposition testimony generally does not create a genuine issue of fact for Eié[hetnal court abused its discretion in prohibiting amendment to pleadings on the

unlessthe contradiction is adequately explainedhivke vCarson, 2000 Wi 7236 ndday of trial to plead quantum meruit as an alternative to substaetfalmance

Wis. 2d 257 613 N.W2d 102 of the contract. fi-State Home Improvement Co.Mansavage?7 Ws. 2d 648253
: ! ’ N.wW.2d474
. Undersub. (2), a complaint will be treated as amended, even though no amendment
802.09 Amended and supplemental pleadings. hasbeen requested, where proof has been submitted and accepted. Goldman

(1) AMENDMENTS. A party mayamend the party’pleading once Bloom,90 Ws. 2d 466280 N.w2d 170(1979).

i ithi Sub. (3) is identical to FRCP 15 (c). “Changing the paityludes adding a
asa matter of course at any time within 6 months after the suggfendanwhere the requirements of sub. (3) are met. St@ee 1973 Cadilla®5

monsand complaint are filed or within the time set in a schedulings. 2d 641291 N.w2d 626(Ct. App. 1980).
orderunder s802.10 Otherwise garty may amend the pleading In a products liability action, a new cause of action for punitive damages brought

i erthe statute of limitations expiredlated back to the date of filing the original
Only by leave of court or by written consent of the adversg parg?(téading.\l\lljssow vCommerciaMechanisms, In®Q7 Ws. 2d 136293 N.W2d 897
andleave shall be freely given at any stage ofattéon when jus  (19g0).

tice so requires. A partghall plead in response to an amendedwhere aractionagainst an unnamed defendant under s.807.12 was filed on the last

pleadingwithin 45 days after service of the amended pleadif@y e B0 oC e P ees " o oqremants of -
unless(a) the court otherwise orders or (b) no respor‘pie/edlng s.802.09 (3) were inappI’icabIe. LakRichardson—-Merrell, IncLOO Wis. 2d 641

is required or permitted under&02.01 (1) 302N.W.2d 483(1981).

(2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If issues not While the circuit court was correct in holding that it had the power to amemitia

. N . - ; laint on its own motion after the presentation of evidence, the court erred in not
raisedby the pleadings are tried by express or implied Comenfgrantingpanies the opportunity to present additioeréidence on the complaint as

the parties, they shall be treated in all respects as if they had t%@mded-séatg \/lpeéﬁrsondlgé Ws. 2d 61631|2_N-\k/)\§i2d;;4(|198if)- ated back
i H i i amended pleading adding a separate claim & plaintif relate acl

raisedin the pleadings. Such amendment Of. the pleadings as %éﬁ{;} date of filinghe original complaint. Korkow. General Cas. Co. of ¢onsin,

benecessary to cause them to conforrhéevidence and to raise117wis. 2d 187344 N.w2d 108(1984).

theseissues may be made upon motion of any party at any time|nterestsof justice” determinations under (2) are discusséabel v Fenendael,

evenafter judgment; but failure to so amend does rfecathe ~ 127Wis. 2d 382379 N.W2d 887(Ct. App. 1985).

; ; P ; ; hetheran amendment “relates back” to the original complaint date depends on
resultof the trial of these issues. If evidence is ObJeCted to at IQpr‘%/therthe opposing party had notice of the claim from the original complaint. An

trial on the ground that it is not within the issues madéhly insurerwho insures more than one party involved in an accident does not, as a matter
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of law, have notice of separate claims undefedént policies from aomplaint (f) The need and schedule for filing and exchanging pretrial
againstone of itsinsureds, but it may have notice of a claim against more than oBfiefs

insuredif they are covered by the same pali@iggart v Barstad,182 Ws. 2d 421

512N.|V\(.2¢_:|ﬂ681(Ct. App. 1994). . detini " (9) The dates for further conferences and for trial.
plaintiff's response to a motion for a more definite answermatter how - . . .
termed cannotextinguish the right to amend within 6 months as a matter of course. (h) The disposition of pending motions.

ggg(\lc-tciﬂterlfgggral & Maxillofacial Sgery, S.C.218 Ws. 2d 93579 N.W 2d (6) AUTHORITY OF PARTICIPANTS. An attorney for each party
. App. . . ) -
An amended complaint that makes no refer¢éaa incorporates any of the origi participatingin any pretrlal conference shall have the authonty to

nal complaint supercedes the original complaint when the amended complaint is fiater stipulations and to make admissions regarding all matters

in court. When such a complaint was filed prior to the time for answering the originglat the participants may reasonably anticipate may be discussed.
complainthad run, it was improper to enter a default judgment on the original co

plaint. Holman v Family Health Plarg27 Ws. 20 478596 N.w2d 358(1998).  The court may require that a party or ffeety’s representative be
presenbr reasonably available by telephone to consider possible

802.10 Calendar practice. (1) AppLicATION. This section Settlemendf the dispute. . .

appliesto all actions and special proceedings except apfsgais ~ (7) SAncTIONs. Violations of a scheduling or pretrial ordee

to circuit court, actions seeking the remedy availapleertiorari, subjectto ss.802.05 804.12and805.03

habeasorpus, mandamus, prohibition and quo warranto, actio istory: Sup. Ct. Orde67 Ws. 2d 585634 (1975)1975 c. 218Sup. Ct. Order

: ° ) e . is. 2d ix (1978)1979 c. 325,92 (4) 1979 C. 89177, 1981 c. 2891985 a. 29

in which all defendants are in defatpvisional remedies, and 5’3207 (23) S(up. ) Orden41 Vis. it (1987):1993 a. 486Sup. Ct. Order No.

actionsunder ss49.90and 66.0317 [66.0114 and chs48,102,  95-04 191 Ws. 2d xxi (1995)1999 a. 156.672

108 227,348 767,778 799and812, and proceedings under chs. Thetrial court properly granted default judgment against a party failing to appear
851t0 882 at a scheduling conference, but the damage amount was not supported by record.
0 Gaertnewv. 880 Corpl31 Ws. 2d 492389 N.W2d 59(Ct. App. 1986).

NOTE: The cross-refeence to s. 66.0317 was changed pursudatl999 Wis. Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc
Act 150 section672, which incorrectly indicated that s. 66.12 (1) was to be tion a tardy attorney under these sections. Failure to delineate the reasons for the
changedto s. 66.0317. Sectiof6.12 was enumbered to s. 66.014 by Act 150, sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mil
as shown hee. Corrective legislation is pending. waukeeCounty 219 Wis. 2d 1 578 N.W2d 533(1998).

(3) SCHEDULING AND PLANNING. Except in categories of . . .
actionsand special proceedings exempteder sub(1), the cie 802._12 AI_ternatlve dispute resolution. (1) DEFINITIONS.
cuit court may enter a scheduling order on the ceomin motion ' this section:
or on the motion of a partyThe order shall be entered after the () “Binding arbitration” means a dispute resolution process
courtconsults with thattorneys for the parties and any unrepréhatmeets all of the following conditions:

sentedparty The scheduling order may address any ofatew- 1. A neutral 3rd person is given thathority to render a deci
ing: sionthat is legally binding.
() The time to join other parties. 2. ltis used only with the consent of all of the parties.
(b) The time to amend the pleadings. 3. The parties present evidence and examine witnesses.
(c) The time to file motions. 4. A contract or the neutral 3rd person determines the applica
(d) The time to complete discovery bility of the rules of evidence.
() The time, not moréhan 30 days after entry of the order 5. The award is subject to judicial review under7&8.10and
determinethe mode of trial, including a demand for a jury trial and88-11
paymentof fees under 814.61 (4) (b) “Direct negotiation” means a dispute resolutfmocess

(f) The limitation, control and scheduling depositions and thatinvolves an exchange offefs and counterddrs by the par
discovery,including the identification and disclosuresefpert 1€S Or @ discussion difie strengths and weaknesses or the merits
witnessesthe limitation of the number of expert witnessestied ©f the parties’ positions, without the use of a 3rd person.
exchangeof the names of expert witnesses. (c) “Early neutral evaluation” means a dispute resolution pro

(g) The dates for conferences before trial, for a final pretrigfSSn Which a neutral 3rd person evaluates brief written and oral
conferenceand for trial ' presentationsearly in thelitigation and provides an initial

. . . appraisabf the merits of the case with suggestions for conducting
(h) The appropriateness and timing of summagment giscoveryand obtaining legal rulings to resolve the case fiss ef
adjudicationunder s802.08 ciently as possible. If all of the parties agree, the neutral 3rd per
(i) The advisability of ordering the parties to attempt settlgonmay assist in settlement negotiations.
mentunder s802.12 (d) “Focus group” means a dispute resolution process in which
() The need for adopting special proceduresnfanaging apanel of citizens selected in a manner agreed upon by all of the
potentially difficult or protracted actions that may involve compartiesreceives abbreviated presentations fthmparties, delib
plex issues, multiple parties, fidiult legal questions or unusual eratesyenders an advisory opinion about how the dispute should

proof problems. beresolved and discusses the opinion with the patrties.
(k) Any other matters appropriate to the circumstances of the(e) “Mediation” means a dispute resolution process in which
case,ncluding the matters under syb) (a)to (h). aneutral 3rd person, who has no power to impose a decigtn if

(5) PRETRIAL CONFERENCE. At a pretrial conference, the courtof the parties do not agree to settle the case, helps the pzatibs
may consider any matter that facilitates the just, speedyramd anagreement by focusing dhe key issues in a case, exchanging
pensivedisposition of the action, including the matters under pat8formationbetween the parties and exploring options for settle
(a)to(h) and sub(3) (a)to(k). At a pretrial conference, the courtment.
may consider and take appropriate action with respect to all of the(f) “Mini—trial” means a dispute resolution process that-con
following: sistsof presentations by the parties to a pafiglersons selected

() The formulation and simplification of the issues. Snda‘;t?ﬁ”tze‘gt bytﬁ‘” of the p;a{_ties to neg_gtiateﬂ? slettlelmetzefof wal

o . . isputethat, after the presentations, considers the legal and factua

(b) The ellmlpa}t'lon of frlvqlqus claims or Qefgnses. ) issﬁesand attempts t% negotiate a settlement. Mi?li—trials may
_ (c) The possibility of obtaining party admissions or stipulgnclyde a neutral advisor with relevant expertise to facilitate the
tionsthat will avoid unnecessary proof. _ processwho may express opinions on the issues.
_ (d) Any pretrial rulings on the admissibility of evidence, (g) “Moderated settiement conference” means a dispute reso
including limitations on the use of expert testimony unsler |ytion process in which settlement conferences are conducted by

907.02 oneor more neutral 3rgpersons who receive brief presentations
(e) The identification of witnesses, exhibits atahgible by the parties irorder to facilitate settlement negotiations and who
demonstrativeevidence. may render an advisory opinion in aid of negotiation.
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(h) “Nonbinding arbitration’'means a dispute resolution pro and incorporatethe award into the judgment or postjudgment
cessin which a neutral 3rd person is given the authority to renderodificationorder with respect to all of the following:
a nonbinding decision as a basis for subsequegotiation 1. Property division under 67.255
betweerthe parties after the parties present evidence and examine, \aintenance under 2867.26
witnessesunder the rules of evidence agreed to by the parties or ° )
determinecby the neutral 3rd person. 3. Attorney fees under 867.262 .
(i) “Settlement alternative” meaasyy of the following: binel 4. Postjudgment orders modifying maintenance under s.
ing arbitration, direct negotiation, eangutral evaluation, focus 767.
group, mediation, mini-trial, moderated settlement conference, (d) The parties, including any guardian ad litem for their child,

nonbindingarbitration, summary jury trial. may agree to resolve any of the followirggsues through binding
() “Summary jury trial” means a dispute resolution proceg¥bitration:
thatmeets all of the following conditions: 1. Custody and physical placement und&163.24 767.458
1. Attorneys make abbreviated presentations to a small jid), 767.51 (3)or 767.62 (4)
selected from the regular jury list. 2. Msitation rights under /67.245
2. A judge presides over the summary jury trial and deter 3. Child support under §67.25 767.458 (3) 767.510or
minesthe applicability of the rules of evidence. 767.62(4).
3. The parties may discuss the jsrgdvisory verdict withthe 4. Modification of subd.1., 2. or 3. under s.767.32 or
jury. 767.325
4. The jurys assessment of the case may be usedbse (e) The court mayot confirm the arbitrates award under par
quentnegotiations. (d) and incorporate the award into flnelgment or postjudgment
(2) (@) A judge maywith or without a motion having beenmaodificationorder unless all of the following apply:
filed, upon determining that an action or proceeding iagpro 1. The arbitratdis award sets forth detailed findings of fact.

priate one in which to invoke a settlement alternative, order the . . - .
partiesto select a settlement alternative as a means to attemﬁég;viﬂgg?gtggges that all applicable statutory require
settlement.An order under this paragraph niaglude a require ) ' .

mentthat the parties participate personally in the settlement alter 3- The court finds that custody and physical placement have
native. Any party aggrieved by an order under this paragraph srHfiendetermined in the manner required undev€8.045767.11

be afforded a hearing to show cause why the order should ®&d767.24

vacatedor modified. Unless all of the parties consent, an order 4. The court finds that visitation rights have been determined
under this paragraph shall not delay the setting of the trial ddtethe manner required under $67.045767.11and767.245
discovery proceedings, trial or other matters addressed in the 5. The court findshat child support has been determined in
schedulingorder or conference. the manner required under7&7.250r 767.51

(b) The parties shall inform thedge of the settlement alterna  (4) ApmissiBiLITY. Except for bindingarbitration, all settle

tive they selecand the person they select to provide the settlemenéntalternativesare compromise negotiations for purposes of s.
alternative. If the parties cannot agree on a settleraéiatnative, 904.08and mediation for purposes 0fa§4.085

thejudge shall specify the least costly settlement alternative thatistory: Sup. Ct. Order N®3-13 180 Ws. 2d xv;1995 a. 2251997 a. 191
the judge believes is likely to bring the parties together in settk®99a. 9

; i dicial Council Note, 1993This section provides express statutory authority for
ment, except that unless all of the parties consent, the JUdge m esto order that litigants attempt settlement through any of several defined pro

. . R - Ju
not order the parties to attempt settlem.ent through binding arbldgasses_q-he parties may choose the type of processehéce providerand the man
tion, nonblndlng arbitratioor summary jury trial or through more nerof compensating the service provident the judge may determine these issues
thanone ofthe following: binding arbitration, early neutral evaluf the parties do not agree.

) S P Subsectior(2) (b)prohibits the judge from requiring the parties to submit to-bind
ation, focus group, mediation, mini-trial, moderated settleme% arbitration without their consent; this restriction preserves the right of trial by jury

conferencenonbinding arbitration, summary jury trial. Nor may thgudgeorder nonbinding arbitration, summary jury trial or multiple facili

(C) If the parties cannot agree on a person to provide the sed%(?dprocesses without consent of all parties; these restrictions allow the parties to

. . : : out of the typically more costly settlement alternatives.
mentalternative, the judge may appoint any person who the ju Eawyershave a duty to their clients and society to provide cogtetife service.

believeshas the ability and skills necessary to bring the parti@se State Bar encourages lawyers to provide volunteer service as mediators, arbitra
togetherin settlement. torsand members of settlement panels.
fth . . h £ Subsection (3}etsforth several special considerations for family actions. Even
_(d) If the parties cannot agree regarding the payment of-a Pffienthe parties consent to binding arbitration, the court retains the responsibility of
vider of a settlement alternative, the judsill direct that the par ensuringthat the arbitration award in custogjacement, visitation and support mat

i i onforms to the applicable lawhe court is not bound to confirm the arbitrator
ties pay the reasonable fees and expenses of the provider Of?v@lé}d. Rather it must review the arbitratr decision in lighof the best interest of

settlementlternative. The judgeay order the parties to pay intOte child. Iffollowing this review the court finds that the arbitration process and its
anescrow account an amount estimated to demift to pay the outcomesatisfy the requirements of all applicable statutes, the court may adopt the

; isionas its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supe993). Rea
reasonabldees and expenses of the prowder of the Semem%@ﬁsfor deviating from child support guidelines must be in writing or made part of

alternative. the record.
(3) ACTIONS AFFECTING THE FAMILY. In actions decting the The Judicial Council has petitioned the Supreme Court to conduct a review and
family under ch767, all of the following apply: evaluationof this rule after it has been irfedt for three years.

. . Wheremultiple plaintifs had similar claims against a single defendant, it was not

(@) All settlement alternatives are available except focugpropriateto conduct a test case then grant summary judgment, based on the test

group,mini—trial and summary jury trial. case results, to the plaii§ifwho were not part of the test case. Leveren&F$
; . . 0rp.193 Wis. 2d 317532 N.W2d 735(1995).

(b) Ifa guardlan ad litem has be.en appomted, he or she Sﬁ isconsin’sNew Court-Ordered ADR Law: Why It Is Needed andPitéential
bea party to any settlement alternative regarding cusfduyst  for Success. \ainziel. 78 MLR 583.
cal placement, visitation rights, support or other interesth@f  AlternativeDispute Resolution itMisconsin: A Court Referral System. Noonan
ward. & Bostetter 78 MLR 609.

. L . . Hanging Up the Gloves of Confrontation®rnEnbaum. \§. Law Aug. 1994.
(c) If the parties agree to binding arbitration, the court Sha|I'ResoIvingCoanicts Outside Wéconsin Courtrooms. Soeka & Fullin. isM.aw

subjectto ss.788.10and788.11 confirm the arbitratds award Aug. 1994.
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