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CHAPTER 788

ARBITRATION
788.01 Arbitration clauses in contracts enforceable. 788.10 Vacation of award, rehearing by arbitrators.
788.015 Agreement to arbitrate real estate transaction disputes. 788.11 Modification of award.
788.02 Stay of action to permit arbitration. 788.12 Judgment.
788.03 Court order to arbitrate; procedure. 788.13 Notice of motion to change award.
788.04 Arbitrators, how chosen. 788.14 Papersfiled with motion regarding award; entry of judgmenteef of
788.05 Court procedure. judgment.
788.06 Hearings before arbitrators; procedure. 788.15 Appealfrom order or judgment.
788.07 Depositions. 788.17 Title of act.
788.08 Written awards. 788.18 Not retroactive.

788.09 Court confirmation award, time limit.

788.01 Arbitration clauses in contracts enforceable. A underanagreement in writing for such arbitration, the court in
provisionin any written contract to settle by arbitration a controvhich such suit ispending, upon being satisfied that the issue
versythereafter arising out of the contract, or out of the refusalitovolved in such suit or proceeding is referable to arbitration
performthe whole or any part of the contract, or an agreementindersuch an agreement, shall on application of one of the parties
writing between 2 or more persons to submit to arbitration astaythe trial of the action until such arbitration has been had in
controversyexisting between them at the time of the agreetoentaccordancevith the terms of the agreement, providing the appli
submit,shall be valid, irrevocable and enforceable excgoin cant for the stay is not in default in proceeding with such arbitra
suchgrounds as exist &w or in equity for the revocation of anytion.
contract. This chapter shall not applp contracts between gistory: 1‘92910- 325-ng Stats. 1979 s. 788-0|2-. " itrations. And
i ommencinditigation did not waive contractual right to arbitrati . Andrews,

employersand employees, O DetWeen SMPIOYErS SSHOCIa g v dand. 461 vis 24 515474 N-wad TS ApD 1991

! . The right to arbitrate may be waived; conduct whattbws an action to proceed

mentsto arbitrate disputes under101.143 (6s)or 230.44 (4) to a point where the purposé arbitration is frustrated estops a party from claiming
(bm). aright to arbitration. Meyer.\Classified Ins. Corpl79 Ws. 2d386 507 N.Ww2d
NOTE: This section is shown as affected by two acts of the 1997 legislatur 149(Ct. App. 1993).
and as merged by the evisor under s. 13.93 (2) (c). .
History: 1979 c. 32.64; Stats. 1979 s. 788.01993 a. 161997 a. 237254 s.  /88.03 Court order to arbitrate; procedure. The party
13.93(2) (c). aggrievedby the alleged failure, neglect or refusal of another to

An insurefs refusal to either pay the plaifit§ claim undethe uninsured motorist i i i it
provisionof their automobile policy oo submit to arbitration under an arbitration perform under a written agreement farbitration may petition

clausethat could be invoked by either party constituted a breach of the contract &gy court of record haVir_‘g jurisdiction of the pz_arties or of the prop
awaiver of the insures right to later demand arbitration. CollicatBconomy Fire  erty for an order directing that such arbitration proceegras

andCasualty Co68 Ws. 2d 115, 227 N.W2d 668 : : . y . . .
Failureto comply with provisions of ch. 298 [now ch. 788] constitutes waiver o idedfor in such agreement. Five days’ notice in writingath

the contractual right to arbitration. State ex rel. Ca@harles/1 Wis. 2d 85237 pplicationshall be served upon the party in defal_"t- Service
N.W.2d 29 thereofshall be made as provided by law for the servicesoina
Wherethe intent of the parties is not clearly expressed, the court favors constrypgyns. The court shall hear the parties, and upon being satisfied

anarbitrationagreement as statutory rather than common-law arbitration. Stradin: : : B :
v. City of Whitewater89 Wis. 2d 19277 N.W2d 827(1979). fiat the making of the agreement for arbitratiothe failure to

Thoughcourtshave common law jurisdiction to enforce arbitration awards gene€OMPply therewith isnot in issue, the court shall make an order
ally, theycannot enforce an award against the state absent express legislative awtjqrectmgthe parties to proceed to arbitration in accordavite
zation. State ex refeachingAssistants Assoc. WW-Madison96 Wis. 2d 492292 : ; ;

N.W.2d 657 (Ct. App. 1980). But see also the note to StaRG/ Miron Const. Co. theterms of th.e agreement. If the maklnghﬂ arbitration agree_ .

Municipal labor arbitration is within the scope of ch. 788. District Council.48 ynentor the failure, neglect or refusal to perform the same is in
Sewerage Comni.07 Ws. 2d 590321 N.W2d 309(Ct. App. 1982). issue the court shall proceed summarily to the trial thereoholf

Insurancecoverage is a proper matter for arbitration. Maryland Cas.Geiden jury trial is demanded, the court shall hear and determine such
spinner,L81 Ws. 2d 950512 N.W2d 186(Ct, App. 1994). ! s>l/1e Where such an issue is raised, either arty omegr before

Sovereignmmunity is not applicable to arbitration and there need not be speci : ! S p 9_ .
statutoryauthority for the state to be subject to the arbitration provisions of ch. 788 return day of the notice of application, demand a jury trial of
Statev. PG. Miron Const. Co181 Ws. 2d 1045512 N.W2d 499(1994). such issue, and upon such demand the court shall make an order

Preclusiondoctrines preventing rehearing identical claims are applicable to a referring the issue to a jury summoned and selected under s
limited extent i bitrati . D Coun C Union Local 6310 . . . " . )
\',\r,'f;ezde§(6egn5'6"5a,\'j,\',&%024%?%?_%,)&289f;f’"mﬂe ounty Union Local 631 756.06 If thejury finds that no agreement in writing for arbitra

Whetherthe parties agreed smbmit an issue to arbitration is a question of law fotion was made or that there is no defaulproceeding thereunder
the courts to decide. Kimberly Area School Districkdanovec222 Ws. 2d 27586 i H H H ¢
NW.2d41 (Ct. App. 1998). the prfoceeg!ng shall be dljm'lsseq._ If theéuhry flnhds that ag ?gnlae

Commercial arbitration agreements: let the signers beware. 61 MLR 466. _mem or ar_ Itration wasnade In W”tmg and that there I1s a de al_“

in proceeding thereundehe court shall make an order summarily
788.015 Agreement to arbitrate real estate transaction  directingthe parties to proceed with the arbitration in accordance
disputes. A provision in any written agreement between a puwith the terms thereof.
History: Sup. Ct. Orde67 Ws. 2d 585775 (1975)1977 c. 18%.135 1979 c.
ghiiiﬁgsggl::,lgfelrliﬁloisl,?;e;sqgtg rte()agﬁgﬁfftgrgfgj’[?;vt\:gﬁnany s.64; Stats. 1979 s. 788.03; Sup. Ct. Order 8&-08 207 Ws. 2d xv (1997).

p e ! 2 An insured who acceded to the instseefusal to arbitrate the insuredininsured
pontr_oversybetween them arising out of the real estate transaCtlﬁ&or_istclaim until afterthe insureds passengers’ claims were litigated was not an
is valid, irrevocable and enforceable except upon any grounds tlaagrrievedparty” within the meaning of this section. ovthington v Farmers Ins.

. . . . xchangey7 Ws. 2d 508253 N.w2d 76
existat law or in equity fothe revocation of any agreement. Thg In the absence of a reservation of rights, “partial participation” in the arbitration

agreementnaylimit the types of controversies required to be-arbjrocess may estop a party from challenging an arbitration agreeRitgrim Inv
trated and specifya term during which the parties agree to b@orp.v. Reed,156 Ws. 2d 677457 N.W2d 544(Ct. App. 1990).

boundby the agreement. . .
History: 1991 a. 163 788.04 Arbitrators, how chosen. (1) If, in the agreement,

provisionis made for anethod of naming or appointing an arbitra
788.02 Stay of action to permit arbitration. If any suit or tor or arbitrators or an umpire that method shall be followéd.
proceedingbe brought upon any issue referable to arbitrationo method is provided in tregreement, or if a method is provided
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andany party thereto fails tmake use of the method, or if for any788.08 Written awards. The award must b@& writing and

otherreason there is a lapse in the naming of an arbitrator er arbustbe signed by the arbitrators or by a majority of them.

tratorsor an umpire, or in filling a vacanayen upon the appliea  History: 1979 c. 3%5.64; Stats. 1979 s. 788.08.

tion of either party to the controvershe court specified in s.

788.020r the circuit court for the county in which the arbitration88.09 Court confirmation award, time limit. Atanytime

is to be heldshall designate and appoint an arbitraaobitrators within one year after the award is made any party to the arbitration

or umpire, aghe case or suk2) may require, who shall act undermay apply to the court in and fahe county within which such

the agreement with the same force anfibefas ifspecifically awardwas made for an ordeonfirming the award, and thereupon

namedin the agreement; and, except as provided in @or the court must grant such an order unless the award is vacated,

unlessotherwise provided in the agreement, the arbitration shatodifiedor corrected under 88.100r788.11 Notice inwriting

be by a single arbitrator of the applicatiorshall be served upon the adverse party or the
(2) A panel ofarbitrators, consisting of 3 persons shall badversepartys attorney 5 days before the hearing thereof.

appointedto arbitrate actions to recover damagmsinjuries to ~ History: 1979 ¢. 3%.64, Stats. 1979 s. 788.09981 c. 3901993 a. 486 .
Time limit unders. 788.13 does not apply when prevailing party moves to confirm

the person ansmg from any treatme_ntcmeratlon Performed by unders.788.09 and adverse party wishes to raise objections under 788.10 ahd 788.1
or any omission by any person who is requireblddicensed, reg MilwaukeePolice Asso. vMilwaukee,92 Ws. 2d 145285 N.w2d 119 (1979).

isteredor certified to treat the sick as defined i#48.01 (10)

(a) One arbitrator shall be appointieygthe court from a list of 788.10 Vacation of award, rehearing by arbitrators.
attorneyswith trial experience. The list shall be prepared and pefil) In either of the following cases the court in and for the county
odically revised by the state bar ofisonsin. whereinthe award vyassr]ade must make an order. vacating the

(b) One arbitrator shall be appointed by the court from lists 8v@rdupon the application of any party to the arbitration:
health professionals prepared and periodically revised by the (&) Where the award was procured by corruption, fraud or
appropriatestatewide aganizations of health professionals. Théinduemeans;
lists shall designate the specialiffany, of each health profes (b) Where there was evident partiality or corruptorthe part
sionallisted. The ayanizations of health professionals shall assief the arbitrators, or either of them;

the court to determine the appropriate specialty ofaiigtrator (c) Where the arbitrators were guiltymisconduct in refusing

for each action to be arbitrated. to postpone the hearing, uponfaiént cause shown, or in refus
_(c) One arbitrator who is not an attorney or a health profeiag to hear evidence pertinent and materiaghtocontroversy; or
sionalshall be appointed by the court. of any other misbehavior by which the rights of any pageye

(d) Any person appointed to the arbitration panel may disquieenprejudiced,
ify himself or herself or be disqualified by the court if any reason (d) Where the arbitrators exceeded their powers, imper
existswhich requires disqualification. A substitutember of the fectly executed them that mutual, final and definite award upon
arbitrationpanel shall be chosen in the same manner as the per$@subject matter submitted was not made.
disqualifiedwas chosen. (2) Wherean award is vacated and the time within which the
(e) No member othe panel may participate in any subsequeaigreementequiredthe award to be made has not expired, the

courtproceeding otthe action arbitrated as either a counsel orgurtmay in its discretion, direct a rehearing by the arbitrators.
witnessunless the court deems the merdbe&zstimony necessary History: 1979 c. 3%.64; Stats. 1979 s. 788.10.

for hearings under §88.100r 788.11 A court may order arbitrators to hear further testimony without establishing a new
History: 1975 c. 43199, 1977 c. 265.75; 1977 c. 418.929 (41) 1977 c.44g  Panel. Gallagher vScherneckef0 Ws. 2d 143208 N.W2d 437
1979c. 32ss.64, 92 (15) Stats. 1979 s. 788.04. Theinterjection of a new contract time period in an amended fified after the

petitionis filed presents a question beyond the statutory jurisdiction of the arbitrators.
s Milw. Deputy Sherfs’ Assoc. v Milw. County 64 Ws. 2d 651221 N.W2d 673
788.05 Court prOCEdure' An.y appllcatlon to the. court here Avrbitration awards are presumptively valid, amal award may not be attacked on
undershall be made and heard in the manner provided by law {@ grounds that a portion of it could conceivably be allocable to an allegedly
the making and hearing of motions, except as otherwise heré&roperitem. Scherre€Constr Co. v Burlington Mem. Hosp64 Ws. 2d 720221
expresslyprovided N.W.2d855 . .
. - o Contactshetween the arbitrator and one party outside the presence of thdmther
History: 1979 c. 3%.64; Stats. 1979 s. 788.05. notin themselvegustify vacating an award to the party involved where the challenger
. . doesnot demonstrate eithenproper intent or influence by clear and convincing evi
788.06 Hearmgs before arbitrators; procedure, dence. Manitowoc v Manitowoc Police Dep#Z0 WSs. 2d 1006236 N.W2d 231

(1) Whenmore than one arbitrator is agreed to. all of the arbitrg An arbitrator exceeded his authority under sub. (1) (d) in determining that-the dis
¥ chaige of a city employee for a violation of an ordinance residency requirement was

tors Sh.a” hear thease unless all parties agree in writing to- PrGot for just cause within the meaning of the collectivegharing agreement. WERC
ceedwith a lesser number v. Teamsters Local No. 5635 Ws. 2d 602250 N.W2d 696

i i An arbitrator did not exceed powers &gopting ministerial-substantive distinc
(2) Any arbitrator may issue a Sproena undeBgB.or may tion in determining scope of unfettered management function provided by agree

fumiSh _blank forms therefor toa repres_entafweany party to the ment. Arbitrator did exceed powers by ordering maintenance of past practice without
arbitration. The representative may issue a subpoena undefirging that agreement required such actidfilw. Pro. Fire Fighters Local 215 v
805.07 The arbitrator or representative wissues the subpoenaMiwaukee,78 Wis. 2d 1 253 N.W2d 481

. . . itratorsdid not exceed their authority by arbitrating a grievance under a “dis
shallsign the subpoena and provide that the subpoena is Servqgnggeand nonrenewal” clause of a collectivedsaning agreement where the eon

prescribedn s.805.07 (5) If any person so served neglects ofactoffered by the board was signed by a teacher after dethértgle “probationary
refusesto obey the subpoena, the issuing party may petition tract"and the board did not accept this counteradr ofer the teacher a 2nd con

- it t for th tV i hich the h . md 10 | ract. Jt. Sch. Dist. No. 10.Jeferson Ed. Asso/8 Wis. 2d 94 253 N.W2d 536
circul C_OUI’ or . € county In W. Ic e ea“ngh 0 'mpose Althoughthe report of amrbitrator did not explicitly mention a counterclaim,the
aremedial sanction under cf85in the same manner providfsl  trial court did not err in determining that the demitithe counterclaim was implicit
witnessesdn circuit court. Vitnessesand interpreters attendingin the report. The failuref the arbitrator to set forth theories or support finding is
beforean arbitration shall receive fees as prescribed8a467 ggtS%rfgg%S,j?Vrvgzl‘;?ZC’” o the arbitrdtoaward. McKenzie.WWarmka,81 Ws.

History: 1985 a. 168 Disclosurerequirements for neutral arbitrators regarding the vacation of an award
. . _undersub. (1) (bjre discussed. Richco StructureBarkside Wlage, Inc.82 Wis.
788.07 Depositions. Upon petition, approved by the arbitra 2d 547 263 N.wad 204
tors or by a majority of them, any court of recordaind for the Courtsshould apply one standard of review of arbitratiorards under municipal
. . . ! S .. _collectivebagaini ts. Madison Metropolitan School RiSWERC,86
countyin which such arbitrators, or a majority of them, are snnr@f%vagggg ﬂg\/\?%eseﬂ?&_sAppé 1'3%). eropetian Sehoot
may direct the taking of depositions to be used as evidence befof@etime limit under s. 788.13 does not apply when the prevailing party moves to
the arbitrators, in the same manner and for the same reasongegfigm under s.788.09 and an adverse party wishes to raise objections under ss.
providedby law for the taking oflepositions in suits or proceed [Sg/2ong (718987'$j_ Milwaukee Police Asso. Milwaukee,92 Ws. 2d 145285
ings pending in the courts of record in this state. An arbitrator appointed under a specific contract had no power to make awards
History: 1979 c. 3%.64; Stats. 1979 s. 788.07. undersuccessor contracts not in existence at the timgrieeance was submitted.
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Milw. Bd. Sch. Dirs. vMilw. Teachers’ Ed. Ass®3 Ws. 2d 415287 N.W2d 131 Thereis no statutory authority fawarding costs to a party in an arbitration-pro

(1980). ceeding. Finkenbinder vState Farm Mutual Insurance @15 Ws. 2d 145572
An arbitrator exceeded his authority directing that the grievant be transferredN.W.2d 501 (Ct. App. 1997).

wherethe contract reservethnsfer authority to the city and chief of police. Milwau

keev. Milwaukee Police Ass®7 Ws. 2d 15292 N.W2d 841(1980). . : .
Althougha contract gave managemé right to determine job description classi 788:13 Notice of m.Otlon to change award. Notice ofa

fications, the arbitrator did not exceed his authority by overruling managesnenfotionto vacate, modify or correct an award must be served upon

determinatiorthat anemployee with 8 years of job experience was not qualified fathe adverse party or attorney withinnonths after the award is
promotionto a job requiring 2 years of college “or its equivalent as determined : : ; .
management”.Oshkosh vUnion Local 796-A99 Wis. 2d 95299 N.wad 210 Hed or delivered, aprescribed by law for service of notice of a

(1980). motionin an action. For the purposes of the motion any judge who
Theburden of proving “evident partiality” of an arbitrator was not met where trmight make an order to stay the proceedinganiraction brought

apparentlybiased remarks of the arbitrator represented merely an initial impressign, : .
nota final conclusion. Diversified Management Service&atten, 119Wis. 2d 441 Pﬁl the same court may make an Orde'be served with the notice

351N.W.2d 176(Ct. App. 1984). of motion, staying the proceedings of the adverse padyftrce

An award was vacated for “evident partiality” because the arbitrator failed-to dige award.
lose 'é%itcgrt%'ﬂ's"l%”gws""'ztg ;"6%ig‘l'%_s\fvpz%'yg}%(ig%?unse'- Spooner Dist. v History: 1979 c. 3%.64; 1979 c. 176Stats. 1979 s. 788.13.

A party cannot complain to the courts that an arbitrator acted outside the scope E?et'med“m't ugder S 783'13 dodes not apply Wh':';]n the prgvaﬂn;)g party movgs to
his authority if an objection not raised before #ibitrator DePue vMastermold, contirm under s. 788.09 and an adverse party wishes to raise objections under ss.
Inc., 161 Wis. 2d 697468 N.W2d 750(Ct. App. 1991). 788.10and 788.1. Milwaukee Police Asso. Wilwaukee,92 Ws. 2d 145285

A party disputing the existence of an agreement to arbitrate may choose net to IHA{)/ 2d119 (1979). : . N .
ticipatein arbitration and may challenge the existence of the agredyemtion to Underfederal labor lawthis section governs challenges to arbitration decisions.
vacatethe award under sub. (10) (d). ScholLundbeg, 178 Ws. 2d 259504  Teamsterdocal No. 579 vB&M Transit, Inc.882 F 2d 274(1989).

N.W.2d 115 (Ct. App. 1993).
Wherearbitrators had eeasonable basis for not following case, ldw arbitrators’ 788 .14 Papers filed with motion regarding award;

isionwill interf, ith by th _ Lukowskivankert,184 Ws. 2 . .
‘fig‘%ﬁ%,&%b&'gﬁggﬁf‘ with by the court. Lukowskiankert184 Ws. 2d oy of judgment, effect of judgment. (1) Any party to a

“Evident partiality” under sub. (1) (b) exists only when a reasonable persor knoproceedingfor an order confirming, modifying or correcting an

ing previously undisclosed information would have such doubts about the arsitrategwardshall, at the time the order is filed with the clerk of circuit
impartiality that the person would have taken actonthe information. DeBaker . " -
v. Shah194 Wis. 2d 104533 N.W2d 464(1995). court for_the entry of Jud_gm_ent thereon, also file the following
This section does not prevent the vacation of an arbitration award on the basipaperswith the clerk of circuit court:
25”;ﬁﬁcﬁzgdggggéfdAgpr“f;ggﬁp"’yers Insurance of alisau202 Ws. 2d 674 (a) The agreement, treelection or appointment, if anyf an
An arbitratots award that relied on oral testimony with no formal record, rathédditional arbitrator or umpire, and each written extension of the
thanthe wordingof the prevailing partg’ proposal, was not final and definite astime, if any, within which to make the award;
requiredby sub. (1) (d). LaCrosse Professional Police AssociatioBity of
LaCrosse212 Ws. 2d 90568 N.W2d 20(Ct. App. 1997). (b) The award;

Thatan arbitrator made a mistake by erroneously rejecting a validdetgise 1 i i ap i
doesnot provide grounds for vacating an award unless the arbitrator deliberately dis (C) Each notice, &flavit or other paper used upon lica

regardedhe law Flexible Manufacturing SystemsSuper Products Corgé E3d . tion to confirm, modify or correct the award, and a copy of each

96 (1996). order of the court upon such an application.

788.11 Modification of award. (1) In either of thefollow- (2) The judgment shall be entered in the judgment and lien
ing cases the court in and for the county wherein the award Wigcketas if it was rendered in an action.

mademust make an order modifying or correcting the awsah (3) The judgment so entered shall have the same force and
the application of any party to the arbitration: effect,in all respects, as, and be subject to alpttoeisions of law

(a) Where there was an evident material miscalculation of fifglatingto, a judgment in an action; and it mayesgorced as if
uresor an evident material mistake in the description of any pdr had been rendered in an action in the dousthich it is entered.
son. thing of property referred to in the award; History: 1979 c. 325.64; Stats. 1979 s. 788.14995 a. 224

(b) Where the arbitrators have awardgn a matter not sub

mittedto them unless is a matter not &cting the merits of the 788.15 Appeal from order or judgment. An appeal may

decisionupon the matters submitted: be tal_<en from an order cor_mrmlng, modifying, correcting or
Where the award is imperfect in matter of form nisicif vacatingan award, or from a judgment entered upon an award, as
. (f% its of th t P from an order or judgment in an action.
Ing the merits or the controversy History: 1979 c. 32.64; Stats. 1979 s. 788.15.
(2) The order must modify and correct the award, So as toan order or judgment dhe court directing the parties to submit a dispute to arbitra

effectthe intent thereof and promote justloetween the parties. tion is not appealableTeamsters Union Local 695 Waukesha Count7 Ws. 2d

History: 1979 c. 325.64; Stats. 1979 s. 788.1 62203NWzd707

Theintentof the parties controls a determination under sub. (1) (b) whether a m@tA” order to proceed with arbitration is not appealablerthihgton v Farmers Ins.

terwas submitted to the arbitratoMilw. Pro. Fire Fighters Local 215Milwaukee, xch.64 Wis. 2d 108218 N.w2d 373
78 Wis. 2d 1 253 N.w2d 481

A court had no jurisdiction teacate or modify an award where grounds under 788,17  Title of act. This chapter may be referred to as “The
788.100r 788.11 did not exist. Milwaukee Police Asso.Milwaukee,92 Ws. 2d Wi in Arbitration Act”
175, 285 N.W2d 133(1979). Isconsin Arbitration Act.

History: 1979 c. 3%.64; Stats. 1979 s. 788.17.

788.12 Judgment. Upon the granting of an order confirming, _ o )
modifying or correcting an award, judgment may be entered #88.18 Not retroactive. The provisions ofhis chapter shall
conformity therewith in the court wherein the order was grantedot apply to contracts made prior to June 19, 1931.

History: 1979 c. 3%.64; Stats. 1979 s. 788.12. History: 1979 c. 3%.64; Stats. 1979 s. 788.18.
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