1 Updated 99—-00Wis. Stats. Database HEALTH CARE LIABILITY AND PATIENTS 655.002
COMPENSATION

CHAPTER 655
HEALTH CARE LIABILITY AND P ATIENTS COMPENSATION

SUBCHAPTERI 655.25 Availability and efectiveness for health care liability insurance.
GENERAL PROVISIONS 655.26 Reports on claims paid.
655.001 Definitions. SUBCHAPTER IV
655.002 Applicability. PATIENTS COMPENSAION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Patients compensation fund.
655.004 Rule—making authority 655.275 Patients compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy. MEDIATION SYSTEM
655.007 Patients’ claims. ) 655.42 Establishment of mediation system.
655.009 Actions against health care providers. 655.43 Mediation requirement.
655.01 Forms. 655.44 Request for mediation prior to court action.
655.013 Attorney fees. 655.445 Request for mediation in conjunction with court action.
655.015 Future medical expenses. 655.45 Reports to licensing bodies.
655.016 Claim by minor sibling for loss of society and companionship. 655.455 Notice to health care providers.
655.017 Limitation on noneconomic damages. 655.465 Mediation panels; mediation period.
655.019 Information needed to set fees. 655.54 Filing fee.
SUBCHAPTER I 655.58 Mediation procedure.
INSURANCE PROVISIONS 655.61 Funding.
655.23 Limitations of liability; proof of financial responsibility SUBCHAPTER VII
655.24 Insurance policy forms. MEDIATION FUND
655.245 Insurance policy limitations. 655.68 Mediation fund.
Cross-reference: See definitions in s§00.03and628.02 (b) The state in which a health care provider derives more than

50% of his or her income in a fiscal year from the practice of his
or her profession.
(12) “Representative”means the personal representative,
spouseparent, guardian, attorney or other legal agéatpatient.
(13) “Respondent’means the person allegéal have been
negligentin a request for mediation filed under&55.44 or
655.001 Definitions. In this chapter: 655.445

“ " History: 1975 c. 3779; 1977 c. 265.75; 1977 c. 1311977 c. 203.106; Sup.
(1) Board of governors™ means the board created under (?f. Order 88 Ws. 2d xiii (1979);1979 c. 124185, 355 1983 a. 18%.329 (5) 1985

SUBCHAPTERI

GENERAL PROVISIONS

619.04(3). N 2.340 1987 a. 27182, 264, 403 1989 a. 1871091 a. 2141993 a. 4731995 a. 27
(2) “Claimant” meansthe person filing a request for medi s-9126 (19)1999 a. 22
ationunder s655.440r 655.445 Medical malpractice panels: Theid&onsin approach. Kravat. 61 MLR 55.

., A summary of the new statutes governing medical malpractice. Sai¢VigB.
(4) “Department’means the department of health and familigct. 1986. Y 9 9 P

services. Recent developments ini¥¢onsin medical malpractice lavt974 WLR 891.

wpi ” i i Testingthe constitutionality of medical malpractice legislation: Theddhsin
(6) Fiscal year: means the pe”Od begmnmg on ‘]u'y 1 anrQedicalmalpr.slctice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

endingon the following June 30. v. Wilkie, 81 Wis. 2d 491
(7) “Fund” means the patients compensation fund umsder
655.27 655.002 Applicability. (1) MANDATORY PARTICIPATION.

(7t) “Health care practitioner” means a health carefes EXceptas provided in £55.003 this chapter applies @il of the
sional,as defined in s180.1901 (Im)who is an employee of a following:
healthcare provider described in855.002 (1) (d)(e) or (f) and (a) A physician or a nurse anesthetist for whom this state is a
who has the authority to provide health care services that are pohcipal place of practicand who practices his or her profession
underthe direction and supervision of a physician or nurse-an@s this state more than 240 hours in a fiscal year
thetist. (b) A physician or a nursanesthetist for whom Michigan is
(8) “Health care provider” means a person to whom this €hap principal place of practice, if all of the following apply:

ter applies under $55.002 (1)pr a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.

to this chapter under 655.002 (2) 2. The physician or nurse anesthetist practices his or her pro

(9) “Nurseanesthetist” means a nurse licensed undet&h. fessjon in this state or in Michigan or a combination of both more
orin a party state, as defined imMg.1.50 (2) (j) who iscertified  than240 hours in a fiscal year

asa nurse anesthetist by tAenerican association of nurse anes 3. Thephysician or nurse anesthetist performs more proce

thetlsts.“ N Lo . guresin a Michigan hospital than in any other hospital. In this sub
(10) “Patient” means an individual who received or shouldjyisjon, “Michigan hospital” meana hospital located in Michi

havereceivechealth care services from a health care provider gbnthat is an dfliate of a corporation @anized under the laws

from an employee of health care provider acting within the SCopg thjs state that maintains its principaiicé and a hospital in this

of his or her employment. state.

_(10m) “Physician"means a medical or osteopathic physician ¢y A physician omurse anesthetist who is exempt under s.

licensedunder ch448 . ~ 655.003(1) or (3), but who practices his tier profession outside
(11) “Principal place of practice” means any of the followingthe scope of the exemption and who fulfills the requirements
(a) The state in which a health care provider furnishes heaithderpar (a) in relation to that practice outside the scope of the

careservices to more than 50% of hishar patients in a fiscal exemption.For a physician or a nurse anesthetist who is subject

year. to this chapter under this paragraph, this chapter applies only to
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claims arising out of practice that is outside the scopehef underch.227 as are necessary to enable them to perform their
exemptionunder s655.003 (1)or (3). responsibilitiesunder this chapter

tistsand oganized and operated in this state for the prirpary $.695.004:1989 2. 18%.28

poseof providing the medical services of physicians or nursgs 005  Health care provider employees. (1) Any per

anesthetists. _ o sonlisted in $655.007having a claim or a derivative claim against
(e) A corporation aganized and operated in this state for thg health care provider or an employee of the health care prpvider

primary purpose of providing the medical services of physiciamsr damages for bodily injury or death diseacts or omissions of

or nurse anesthetists. the employee of the health care provider acting within the scope
(f) A cooperative sickness care associatigaoized under ss. of his or her employment amutoviding health care services, is

185.981t0185.985that operates a nonprofit sickness care plan subjectto this chapter

this state and that directly provides services through salaried(2) The fund shall provide coverage, under6&5.27 for

employeesn its own facility claims against the health care provider or the employee of the
(g) An ambulatory sgery center that operates in this state.healthcare provider due to the acts or omissions oéthployee

(h) A hospital, as defined in §0.33 (2) (ajpnd(c), that oper ~ actingwithin the scope of hisr her employment and providing
atesin this state. healthcare services. This subsection does not apply to any of the

(i) An entity operated in this state that is diliafe of a hospi  following: o .
tal and that provides diagnosis or treatmenbr care farpatients (&) An employee of a health care provider if the employee is
of the hospital. a physician or a nurse anesthetistir health care practitioner

(i) A nursing home, asefined in s50.01 (3) whose operations whois not providinghealth care services under the direction and
arecombined as a single entity with a hospital described in pa¥Pervisionof a physician or nurse anesthetist.

(h), whether or not the nursing home operations are physically(b) A service corporation ganized under s180.1903by
separatdrom the hospital operations. healthcare professionals, as defined undé8g.1901 (1m)if the

(2) OPTIONAL PARTICIPATION. All of the following may elect, boardof governors determines that it is not the primary purpose

in the manner designated by the commissioner by rule undef/sthe service corporation to provide the medical services of phy
655.004 to be subject to this chapter: siciansor nurse anesthetists. The boardgofernors may not

(a) A physician or nurse anesthetist for whom this state is termineunderthis paragraph that it is not the primary purpose

d
N : : : -of a service corporation to provide the medical servicghgs$i
principal place of practice but who practices his or her professi : o
fewer thar241 hours in a fiscal yedor a fiscal yearor a portion (g nsor nurse anesthetists unless more than 50% of the sharehold

of a fiscal yearduring which he or she practices his or her profeg:]seg{htggsfsew'ce corporation are neither physicians nor nurse
sion. Lo N
(b) Except as provided in subl) (b), a physician or nurse (2t) Subsectiorf2) does not déct the liability ofa health care

anesthetistor whom this state is not a principal place of practicg gogr'gslgfecs”bed in $655.002 (1) (d)(e) or (7) for the acts of
for a fiscal yearor a portion of a fiscal yeatluring which he or History: 1985 a. 3401987 a. 27Stats. 1987 s. 655.000989 a. 1871991 a. 214

shepractices his or her profession in this state. For a health cejgsa. 4731995 a. 167

providerwho elects to bsubject to this chapter under this para

graph,this chapter applies only to claims arising out of practi®55.006 Remedy. (1) (a) On and after July 24, 1975, every
thatis in this statend that is outside the scope of an exemptigratient,every patiens representative and every health qae
unders.655.003 (1)or (3). vider shall be conclusively presumed to have accepted to be bound

History: 1987 a. 271991 a. 214 by this chapter
In an action governed by ch. 655 no claim may be brought by adult childrtée for : e : ; ;
lossof society and companionshipaf adult parent; s. 895.04 is inapplicable to ch, (b) EXCEPt as otherW|_se spec!flcally provided in this chapter
655 actions. Dziadosz dimeski,177 Ws. 2d 59501 N.Ww2d 828(Ct. App. 1993).  this subsection also applies to minors.
In an action governed by ch. 655, no recovery may be had by a parent for the los: i iniuri i
of society and companionship of an adult chilellg/Estate vMt. Sinai Medical {2) Thls Chagter goes. not applly to injuries or deathurring,
Center,183 Ws. 2d 666515 N.W2d 705(1994). or services rendered, prior to July 24, 1975.
Chapter655 does not control all actions against HBIOIt applies only to negli History: 1975 c. 371987 a. 27 Stats. 1987 s. 655.006.
gent medical acts or decisiomsde in the course of rendering medical care. A bad

faith tort action may berosecuted against an HMO that has denied a request for ¢ i ’ i
eragewithout a legal basis. McEvoy @roup Health Cooperative13 Ws. 2d 507 855.007 Patients’ claims. On and after ‘JU|y 24, 1975, any

570N.W.2d 397(1997). patient or the patiens representative having a claim or any
spouseparent, minor sibling or child of the patient having a deriv
655.003 Exemptions for public employees and facili - ativeclaim for injury or death on account of malpractice is subject

ties and volunteers. Except as provided in 855.002 (1) () to this chapter

this chapter does not apply to a health care provider that is any ofistory: 1975 c. 37199 1983 a. 2531997 a. 89
the following: This chapter was inapplicable to third—party claimsed on contract where no

.. . . bodily injury was alleged. Northwest General Hospitafee,115 Ws. 2d 59339
(1) A physician or a nurse anesthetist who is a State, county\oK.2d583(1983).

municipalemployee, or federal employee or contractor coveredn this sectiorichild” refers to a minor child. An adult child cannot assert a claim
underthe federal tort claims act. as amended. w&hd is acting basedon medical malpractice committed against the adult shildfentZiulkowski

ithin th f hi h | | . v. Nierengarten210 Ws. 2d 98565 N.W2d 164(Ct. App. 1997).
within the scope of his or her employment or contractual dutieSgectiong93.55 (4) (f) makes tHenits on damages applicable to medical malprac

ili i tice death cases, but does not incorporate classification of wrongfuldamtfants
(2) A faC|I|ty that is exempt under $0.39 (3)0r operated by entitledto bring such actions, which is controlled by this sectionsus$, adult chil

any governmental agency drendo not have standinip bring such an action. "The exclusion of adult children
A physician or a nur nesthetist wh roviolex doesnot violate equal protection. CzapinskBt. FrancidHospital, Inc. 2000 WI 80,
. (3) p ysiclan or a nurse a esthet St- 0-p 0 (_ES 236Wis. 2d 316613 N.w2d 120
sionalservices under the conditions described 14$.89 with
respectto those professionakrvices provided by the physiciang

or nurse anesthetist for which he or she is covered1§5s25and : ;
considered an agent of thepartment, as provided inl€5.25 (6) actionto recover damages on account of malpractice soaiply

(b) with the following:
History: 1989 a. 187206 1991 a. 214 (1) CompLAINT. The complaint in such action shall not specify
theamount of money to which the plaifisupposes to be entitled.
655.004 Rule-making authority . The director of state  (2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever
courts,department and commissioner may promulgate such ruiesapplicable, shall determinthe amounts of medical expense

55.009 Actions against health care providers. An
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paymentspreviously incurred and for future medical expensihe criteria that shall be used to determine the medical expenses
payments. relatedto the settlement or judgment, taking into consideration

(3) VENUE. Vlenue in a couraction under this chapter is in thedevelopmentin the provision of health care. The payments shall
countywhere the claimant resides if the claimant is a resident® made under the system until either the account is exhausted or
this state, or in a county specified in8§1.50 (2)a)or (c) if the ~the patient dies.
claimantis not a resident of this state. Hitory: 1975 c. 371977 ¢. 291979 . 34154 1983 a. 15319850, 3401991

History: 1975 c. 37198 199, 1983 a. 2531985 a. 340 a.cs 99

Discretionarychanges of venue under s. 801.52 are applicable to actions under, . . T .
655. Hoffman v Memorial Hospital of lowa Count§96 Ws. 2d 505538 N.W2d 685.016 Claim by minor sibling for loss of society and

627 (Ct. App. 1995). companionship.  Subject to s655.017 a sibling of a person
who dies as a result of malpractice has a cause of action for dam

655.01 Forms. The director oftate courts shall prepare andagesfor loss of society and companionship if the sibling was a

causeto be printed, and upon request furnish free ofgehasuch minor at the time of the deceased siblgeath. This section

forms and materials as the director deems necessary to facilidoesnot afect any other claim available under this chapter

or promote the ditient administration of this chapter History: 1997 a. 89

History: 1975 c. 37199 Sup. Ct. Order88 Ws. 2d xiii (1979);1989 a. 18. o .
28, 655.017 Limitation on noneconomic damages. The

amountof noneconomic damages recoverable by a claimant or
655.013 Attorney fees. (1) With respect to any act of mal plaintiff under this chapter for acts or omissions dfealth care
practiceafter July 24, 1975, for which a contingency fee arrangproviderif the act or omission occurs on or after May 25, 1995,
menthas been entered into before June 14, 198&dimpensa andfor acts or omissions of an employee of a healthmarader
tion determined on a contingency basis and payabl@llto actingwithin the scope of hisr her employment and providing
attorneysacting for one or more plainfsf or claimants is subject healthcare services, for acts omissions occurring on or after
to the following unless a new contingency fee arrangementNky 25, 1995, is subject to the limits unde883.55 (4) (dand
enterednto that complies with sub&lm) and(1t): .

(@) The determination shall noéflect amounts previously —History: 1985 a. 3401995 a. 10

; : : fter Januaryl, 1991, recovery for loss of society and companionship for death
paldfor medical expenses by the health care prowder or the PP medical malpractice case is unlimited; minors may bring sepataias for loss

vider’sinsurer of companionship when malpractice causes a pareletth, including when the

(b) The determination shall not reflect payments for futurgﬁcle‘g‘igtst\‘}v"z’g’%%gﬁggg?se' Jelinik Bt. Paul Fire & Casualty Ins. CI82 Ws.

medicalexpense in excess of $25,000. Tort Reform: Its Not About \ictims. . .It's About Lawyers. ScoptuMs. Law
(1m) Exceptas provided in sul{lt), with respect to any act June 1995.

of malpractice for which a contingency fee arrangement is ente%g .
: : : : .019 Information needed to setfees. The department
into on and after June 14, 1986, in additiorcompensation for Bﬁllprovide the director of state courts, tmenmissioner and the

thereasonable costs of prosecution of the claim, the compensa dof ith inf t hospitatd " q
determinedon a contingency basis and payable to all attorne§92'99 govetrnors wi 'g o(;rr:a |ontofn OSpi 65%6“2)?‘:'33/ an
actingfor one or more plainfi§ or claimants is subject to thefol GEEUEfnCyra s as needed (o se er s.655.27 (3)or

lOWing limitations: . . . His.tory: 1985 a. 3401989 a. 18%.28; 1991 a. 214
(&) Except as provided in pagb), 33 1/3%of the first

$1,000,000recovered.

(b) Twenty—five percent of the first $1,000,000 recovered if SUBCHAPTERIII
liability is stipulated withirl80 days after the date of filing of the
original complaint and not later than 60 days before the first day INSURANCE PROVISIONS
of trial.
(c) Twenty percent of any amount axcess of $1,000,000 655.23 Limitations of liability; proof of financial
recovered. responsibility.  (3) (a) Except as provided in péd), every

(1t) A courtmay approve attorney fees in excess of the limitiealthcare provider either shall insure and keep insured the health

tions under sub(1m) upon a showingf exceptional circum careproviders liability by a policy of health care liabilitysur
stancesincluding an appeal. anceissued by an insurer authorized to do business in this state or

— .. shallqualify as a self-insurerQualification as a self-insurer is
(2) An attorney shall dér to c_hageanyr(]: lient in malpracncehsubjectto conditions established by the commissioner and is valid
gr?ggﬁé?}%ﬂazﬁcggnmggeaarﬁrhglfiﬂepg; thoeurelr)nasllc?-mAer;l); f#%h%nly when approved by the commissianeérhe commissioner
g ploy ay establish conditions that permit a self-insurer to self-insure

aftorney. An attorneys fee on a pesliem or per hour basis is nOtfor claims that aragainst employees who are health care practi
subjectto the limitations under sufll) or (1m). tionersand that are not covered by the fund.

History: 1975 c. 37199, 1985 a. 340 ; ) N
(b) Eachinsurance company issuing health care liability insur

655.015 Future medical expenses. If a settlement or judg ance that meets the requirements of stito any health care pro
ment under this chapter resulting from an act or omission thdgler shall, at the times prescribed by the commissjditemith
occurredon or after May 25, 1995, provides for future medicdf’e commissioner in a form prescribed by the commissioner-a cer
medical expense payments in excess of an amount equalOféginalissuance and each renewal.

$100,000plus an amount sfigient to pay the costs of collection ~ (c) Each self-insured health care provider furnishing coverage
attributableto the future medical expense paymeitisjuding that meets the requirements of si4).shall, at the times and in the
attorneyfees reduced to present value, shall be jpaidthe fund. form prescribed by the commissiongie with thecommissioner
The commissioner shall develop Ioyle a system for managing a certificate of self-insurance and a separate certificate of-insur
anddisbursing those moneys through payments for taggen ~ ancefor each additional health care provider covered by the self-
ses,which shall include a provision for the creation of a separdfsuredplan.

accountingfor each claimang’ payments and for creditireach (d) If a cash or surety bond furnishleg a health care provider
claimant’s account with a proportionate share of any intere&ir the purpose of insuring and keeping insuttesl health care
earnedby the fund, based on that accosipfoportionate shad  provider’s liability was approved by the commissioner before
the fund. The commissioner shall promulgate a rule specifyirfgpril 25, 1990, pala) does not apply to the health care provider
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655.23 HEALTH CARE LIABILITY AND PATIENTSUpdated 99-00Wis. Stats. Database 4
COMPENSATION
while the cash or surety bond remains ifeetf A cash or surety  (5) While health care liability insurance, self-insurance or a
bond remains in &fct unless the commissionet the request of cashor surety bond under sul3) (d) remains in force, the health
the health care provider or the suresypproves its cancellation. careprovider the health care providserestate and those conduct
(4) (@) A cash or surety bond under si®) (d) shall be in ing the healtrcare provides business, including the health care
amountsof at least $200,000 for each occurrence and $600,00®@vider’shealth care liability insurance carriare liable fomak
for all occurrences in any one policy year for occurrences bef@@cticefor no more than the limits expressed in sdb.or the
July 1, 1987$300,000 for eachccurrence and $900,000 for allmaximum liability limit for which the healthcare provider is
occurrencesn any one policy year for occurrences on or aftépsured,whicheveris higher if the health care provider has met
July 1, 1987,and before July 1, 1988, and $400,000 for eadherequirements of this chapter
occurrenceand $1,000,000 for all occurrences in any one policy (5m) The limits set forth in sub(4) shall apply to any joint
year for occurrences on or after July 1, 1988. liability of a physician or nurse anesthetist and his or her cerpora
(b) 1. Except as provided in pdc), beforeJuly 1, 1997, tion or partnership under 855.002 (1) (d)pr (e).
healthcareliability insurance may have provided either oecur (6) Any person whaviolates this section or 855.27 (3) (ajs
renceor claims-made coverage. The limits of liability shall haveubjectto 5.601.64 For purposes of §01.64 (3) (c)each week
beenas follows: of delay in compliance with this section 0655.27 (3) (aponsti
a. For occurrence coverage, at least $200,000 for each-ocd¢utesa new violation.
renceand $600,000 for all occurrences in any one policy year for (7) Eachhealth care provideshall comply with this section
occurrencedefore July 1, 1987, $300,080r each occurrence andwith s.655.27 (3)a) before exercising any rights or privileges
and$900,000 for all occurrences in any one pojiegr for ocCw  conferredby his or hehealth care provides license. The com
renceson or after July 1, 1987, and before July 1, 1988, amgissionershall notify the board that issued the license of a health
$400,000for each occurrence and $1,000,000 for all occuIrencegre provider that has not complied with this sect@nwith s.
in any one policy year for occurrences on or altéy 1, 1988, g55.27(3) (a) The board that issugie license may suspend, or
andbefore July 1, 1997. refuseto issue or to renew the license of any health care provider
b. For claims-made coverage, at least $200,000 for eagblating this section or $55.27 (3) (a)
claim arising from an occurrence before July 1, 1987, regardless(g) No health care provider who retires or ceases operation
of when the claim is made, and $600,000 for all claimay one  afer July 24, 1975, shall be eligible for the protection provided
reportingyear for claims made before July 1, 1987, $300f000 \nderthis chapter unless proof of financial responsibilityatr
eachclaim arising from an occurrence on or after July 1, 198(j5ims arising out of acts ahalpractice occurring after July 24,

andbefore July 1, 1988, regardlesfavhen the claim is made, andy 975 s provided to the commissionier the form prescribed by
$900,000for all claims in any one reporting year for claims madg o commissioner
onor after July 1, 1987, and before July 1, 1988, and $4080000 q10ry: 1975 c. 3779, 199 1977 . 1311983 a. 1581985 a. 3401989 a. 56
eachclaim arising from an occurrence on or after July 1, 1988259 1989 a. 18%s.14t019, 29; 1989 a. 3321991a. 214 1993 a. 4731997 a.
andbefore July 1, 1997, regardlesfavhen the claim is made, andllI s iable under (5 oy limits. Pationts Fund 1. Paul Ins. CaLL6
i i i i nsureris liable unaer up tpolicy limits. Patients Fun t. Paul Ins. Cd.1

$1,800,000f0frt' al{]c:alrfslgggny (éns ][epot]tlr?g i/efés;‘;)r clalm%s. 20 537342 N-W2d 603(1984).
madeon or aiter July o s and berore July 1, ' Thata self-insurance plan could have or should have been appraweteigant.

2. Except as provided in pdc), on and after July 1, 1997, Undersub. (3) (a) the plan must actually be approved for a protadee qualified
healthcare liability insurance may provide either occurrence a self-insurer Patients Compensation FundSt. Mary's Hospital 209 Ws. 2d

: T rovi 9% 561 N.\W2d 797(Ct. App. 1997).
claims—-madeoverage.The limits of liability shall be as follows: ™ any jiability of a person who is health care provider under ch. 655, while doing a

a. For occurrence coverage, at least $1,000,000 for ez\(épyider'sbusiness, is limited to the amountpsfmary coverage mandated by sub.
’ ! ! - (4). Since the Fund is obligated to pay any amounts above this limit, the Fund does
occurrenceand $3,000,000 for all occurrences in any one p0|I t have subrogation rights against the non—proyidehis or her insurePatients
year for occurrences on or after July 1, 1997. Compensatiofrund v Lutheran Hospita23 Wis. 2d 439588 N.W2d 35(1999).
b. For claims—made coverage, at le8$1000,000 for each This section is not preemptéyy federal law Opthalmic Mutual Insurance Ca. v

. e Myisser,143 F3d 1062(1998).
claim arising from an occurrence on or after July 1, 1997, an(ﬁJ

$3,000,000 for all claims in any one reporting year for claimgss 24 Insurance policy forms. (1) No insurer may enter
madeon or after July 1, 1_997'_ ) into or issue any policy of health care liability insurance until its
(c) 1. Except as provided in sulitl, self-insurance shaltie policy form has been submitted to and approved by the commis
in amounts of at least $200,000 for each occurrence and $6008@@erunder s631.20 (1) (a) The filing of a policy form byany
for all occurrences in any one policy year for occurrences bef@igurerwith the commissioner fapproval shall constitute, on the
July 1, 1987$300,000 for eachccurrence and $900,000 for allpart of the insurera conclusive and unqualified acceptance of all
occurrencesn any one policy year for occurrences on or aftefrovisionsof this chapterand an agreement by it to be bound
July 1, 1987 and before July 1, 1988, $400,000 for eachur  herebyas to any policy issued by it to any health care provider
renceand $1,000,000 for all occurrences in any one policy year (1m) Notwithstandingsub. (1), the issuance d policy of

for occurrences on or after July 1, 1988, and before July 1, 19 P -
and$1,000,000 for each occurrence and $3,000,000 for aIIocca%ael:hccc?r:;ilt'ﬁglslty (;25?}:;2? gcytﬁg Iinn?sﬂrrzrratoc%: gﬁgnga;ﬁ dpro

rencesin any one policy yeafor occurrences on or afterunqualifiedacceptance of all of the provisionstois chapterand

July 1, 199?. . ) ) ) ) anagreement by it to be bound under the provisions of this chapter
2. Notwithstanding subd.., in the discretiorf a self-insured o515 any policy issued by it to a health care provider

healthcare providerself-insurance may be in an amount that is . .
lessthan $1F,)000,OQOO butot less than $)(/500,000 for each oecur_(2) Every policy issued under this chapter shall be deemed
rence on or after July 1, 1997, and before July 1, 1999, and @ggcluswelyto p_rowde all of the foIIow!ng. )
than$1,000,000 but not less than $800,000 for each occurrence of®) That the insurer agrees to pay in full all of the following:

or after July 1, 1999, and before July 1, 2001. 1. Attorney fees and other costs incurred in the settleorent
(d) The commissioner may promulgate such rakethe com defenseof any claims.
missionerconsiders necessary for the applicatidhe liability 2. Any settlement, arbitration award or judgment imposed

limits under par(b) to reporting years following termination of againstthe insured under this chapter up to the limits expressed in
claims—-madeoverage, including rules that provide for the use af 655.23 (4) or the maximum liability limit for which the health
actuarialequivalents. careprovider is insured, whichever is greater
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COMPENSATION
3. Any portion or all of the interest, as determined by themployeeof the insured or self-insure©nly claims paid on or
boardof governors, on an amount recovered againsinsweed after July 20, 1985, are required lb@ reported under this para
underthis chapter for which the insured is liable und&05..01 graph.
(4),814.04 (4)or815.05 (8) (h) Any additional information requested by the medical
(b) That any termination of the policy by cancellation or nonr@xaminingboard or the board of governors.
newalis not efective as tgatients claiming against those covered (2) By the 15th day of each month, the board of governors
by the policy unless the insured has been notified as providedsyi| report the information specified Bub.(1) to the medical
sub.(3) and s631.36 except that an insurer may cancel a healgyaminingboard for each clairpaid by the fund during the pre
careproviders policy under s631.36 (2)if the health care pro vious month for damages arising out of the renderingesith
vider is no longer licensed to practice medicine or nursing.  careservices by a health capeovider or an employee of a health
(3) A notice of cancellation or nonrenewthkt is required careprovider
undersub.(2) (b)issued to a health care provider who itural  (3) |f more than one payment will be made on a claim, the first
personmust inform the health care provider that his or her licenggportfiled under sub(1) or (2) after the first payment is made on
to practice medicine or nursing may be suspended or not reneytiaim shall include the total amouwftthe award or settlement
if the health care provider hae insurance or insfifient inSur  angthe projected schedule and amounts of payments.
ance. The insurer shall retain a copy of each notice issued under(4) Any person who in good faith provides information to the

sub.(2) (b)for not less than 10 years from the date of mailing : > :
" ' . P edicalexamining board or the board of governors under this sec
delivery of the notice and shall furnish a copy to the COMMISSIONEL is immune frgm civil liability for his o? heacts or omissions

uponreque_st. S . in providing such information.
(4) Theinsurer shall, upon termination ofpalicy of health  isiory: 1985 a. 29340 1989 a. 1871991 a. 214
careliability insurance issued under this chapter by cancellation
or nonrenewal, notify the commissioner of the termination.
. History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 2141999 a. SUBCHAPTERIV

655.245 Insurance policy limitations. (1) No policy of PATIENTS COMPENSAION FUND
healthcare liability insurance may permit a health gamevider
to reject any settlement agreed uph@tween the claimant and thegss 27 patients compensation fund. (1) Funp. There is
insurer. o ~ createda patients compensation fund for the purpose of paying
~ (2) A policy of health care liability insurance may permit thehat portion of a medical malpractice claim which is in excess of
insurerto make payments for medical expenses prior taatsf  thelimits expressed in 55.23 (4)or the maximum liability limit
minationof fault. Such payments are not an admission of faulbr which the health care provider is insured, whichever limit is
Suchpayments may be deducted from any judgmeattaitration  greaterpayingfuture medical expense payments undé65.015
award, but shall not be repaid regardless of the judgment or awafslipaying claimsinder sub(1m). The fund shall provide oceur
Nothingin this subsection shall restrict the instseight of com  rencecoverage for claims against health cameviders that have
parativecontribution or indemnity in accordance with the laws afompliedwith this chapterand against employees of those health
this state. care providers, and for reasonable and necessary expenses
History: 1975 c. 37 incurredin payment of claims and fund administrative expenses.
I . The coverage provided by the fund shall begin July 1, 1975. The
655.25  Availability and effectiveness for health ~ care  nq ghall not be liable for damages for injury or death caused by
liability insurance. No policyof health care liability insurance g intentional crime, as defined unde©89.12 committed by a
written under the provisions of §19.04may be canceled or non Rﬁ]alth care provider or an employee of a health care pravider
renewedexcept for nonpayment of premiums unless the heafiatheror not the criminal conduct is the basis for a medicat mal
care providers license is revoked by the appropriate "Cens'r]@racticeclaim.

board. A health care provider who$ieense is revoked shall be (1m) PEERREVIEWACTIVITIES. (a) The fund shall pay that por

p%ggfd}gg 5}13%';9'? ;gg es of a claims-made policy tion of a claim described ipar (b) against a health care provider

thatexceeds thémit expressed in $55.23 (4)or the maximum

655.26 Reports on claims paid. (1) In addition to any liability limit for which the healtttare provider is insured, which
informationrequired by the commissioner unde6®1.42 by the €verlimit is greater
15thday of each month, each insurer that writes health care liabil (b) A health care provider who engages in the activities
ity insurancen this state and each self-insurer approved underdescribedn s.146.37 (1gyand(3) shall be liable for not more than
655.23(3) (a) shall report the following information to the medi the limits expressed under55.23 (4)or the maximum liability
cal examining board anthe board of governors on each claintimit for which the health care provider is insured, whichever limit
paid during the previous month for damages arising out of the rés greaterif he or she is found to be liable undet46.37 and the
deringof health care services: fund shall pay the excess amount, unless the health care provider

(a) The name and address of the policyholdesefi-insured i found not to have acted in gotadth during those activities and
entity and the name and address of any individual on whose belagfailure to act in good faith is fourla the trier of fact, by clear

the claim was paid. andconvincing evidence, to be both malicious and intentional.
(b) The profession of the individual or the typiefacility or (2) FUND ADMINISTRATION AND OPERATION. Management of

entity on whose behalf the claim was paid. thefund shall be vested with the board of governors. The commis
(c) The health care providermedical specialfyf the provider sionershall either provide staervices necessary for the opera

is a physician. tion of the fund orwith the approval of the board of governors,

- T P . contractfor all or part of these services. Such a contract is subject

(d) A description of t.h N |nju:ync.lud|ng Its cause arxbverity t0s.16.765 butis Fc)Jtherwise exempt from subdW. of ch. 16 The :

(e) Whether the claim was paid asesult of a settlement, a commissionershall adoptrules governing the procedures for
patientscompensation panel award or a court award. creatingand implementing these contracts befamtering into the

() The amount of the payment. contracts.At least annuallythe contractor shall report to the com

(g) The number and amounts of any previous claims paid imyssionerand to the board of governors regarding all expenses
theinsurer or self-insurer for damages arising out of the renderingurredand subcontracting arrangements. If the board of gover
of healthcare services by the insured, the self-insurer or thersapproves, the contractor may hire legal counsel as needed to
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provide staf services. The cost of contracting for &drvices of the patients compensation fund peer reviewncil in making

shallbe funded from the appropriation unde2®.145 (2) (u) recommendationsnder s655.275 (5) (apdequately addresses

(3) FEEs. (a) Assessment. Each health care provider shall payhe consideration set forth in pga) 2m.
anannual assessment, which, subject to gbjgo (br), shall be (br) Limit on fees. Every rule setting fees farparticular fiscal

basedon the following considerations: yearunder par(b) shall ensure that the fees assessed do not exceed
1. Past and prospective loss and expense experiedifiein  the greatest of the following:
enttypes of practice. 1. The estimatetbtal dollar amount of claims to be paid dur
2. The past and prospective loss and expense experienci@fhat particular fiscal year _
the fund. 2. The fees assessed for the fiscal year preceding that particu

2m. The loss and expense experience of the individual hedf#f fiscal yeay adjusted by the commissioner of insurance to
careproviderwhich resulted in the payment of monépm the reflectchanges in the consumer price index for all urban consum
fund or other sources, fatamages arising out of the rendering ofs;U.S. city average, for the medical careup, as determined
medicalcare by the health care provider or an employee of tR¥ the U.S. department of labor
healthcare providerexcept that an adjustment to a health care 3. Two hundredbercent of the total dollar amount disbursed
provider’sfees may not be made under this subdivision prior to tf@ claims during the calendar year preceding that particular fiscal
receiptof the recommendation of the patients compensation fuy€ar.
peer review council under 855.275 (5) (agndthe expiration of (c) Collection and deposit of fees. Fees under par&) and(b)
thetime period provided, under@55.275 (7)for the health care andfuture medical expense payments specifiedHferfund under
providerto comment or prior to the expiration of the time period.655.015shall be collected by the commissioner for deposit into

unders.655.275 (5) (a) thefund in a manner prescribed by the commissioner by rule.
3. Risk factors for persons who are semiretired or part-time (d) Rule not effective; fees. If the rule establishing fees under
professionals. par.(b) does not take &fct prior to June 2 of any fiscal ye#re

4. For a health care provider described 56.002 (1) (d) commissionemay elect to collect fees as established for the pre
(e) or (f), risk factors and past and prospective loss and expeN#eusfiscal year If the commissioner so elects and the rule subse
experienceattributable to employees of that health care providgpentlytakes efect, the balance for the fiscal year shall be col
otherthan employees licensed as a physician or nurse anesthdgsted or refunded or the remainingemiannual or quarterly
(am) Assessments for peer review council. The fund, a manda instalmentpayments shall be adjusted except the commissioner
tory healthcare liability risk-sharing plan established under &M@y €lect not to collect, refund or adjust for minimal amounts.
619.04and a private health caiability insurer shall be assessed, (€) Podiatrist fees. The commissioneafter approval by the
asappropriate, fees didient to cover the costs of the patientdhoardof governors, may by rule assess fees against podiatrists for
compensatiofiund peer review council, including costs of adminthe purpose of paying thfnd’s portion of medical malpractice
istration, for reviewing claims paid by the fund, plan and insure¢laims and expenses resulting from claims agajsdiatrists
respectivelyunder s655.275 (5) The feesshall be set by the basedon occurrences before July 1, 1986.
commissioneby rule,after approval by the board of governors, (4) FUND ACCOUNTING AND AUDIT. (&) Moneys shall be with
andshall be collected by the commissioner for deposit in the furdtawn from the fund by the commissioner only upon vouchers
The costs of the patients compensation fpeer review council approvedand authorized by the board of governors.
shallbe funded fromthe appropriation under 20.145 (2) (um) (b) All books, records and audits of the fund shall be open to
(b) Fessestablished. 1. The commissiongafter approval by thegeneral public for reasonable inspection, with the exception of
theboard of governors, shall by rule set the fees undgfapaithe confidentialclaims information.
rule shall provide that fees may be paid annually or in semiannual(c) Persons authorized to receigteposits, withdrapissue
or quarterly instalments. In addition to the prorgtedion of the vouchersor otherwise disburse any fund moneys shall post a blan
annualfee, semiannual and quarterly instalments shall include ket fidelity bond in an amount reasonably f&iént to protect
amountsuficient to cover interest not earned and administratiieind assets. The cost of such bond shall be paid from the fund.
costs incurred because the fees were not paith@nnual basis.  (d) Annually after thelose of a fiscal yeathe board of gover
This paragraph does not impose liability on the board of governgygrs shall furnish a financial report to tlemmissioner The
for payment of any part of a fund deficit. reportshall be prepared in accordance with accepted accounting
2. With respect to fees paid by physicians, the rule shall pnoroceduresand shall include the present value of all claims
vide for not more than 4 payment classifications, based thgn reservesincluding those for incurred but not reported claims as
amountof sugery performed and the risk of diagnostic émefa  determinedoy accepted actuarigtinciples, and such other infor
peuticservices provided or procedures performed. mationas may be required by the commission€he board of
2m. In addition to the fees and payment classificatiorgovernorsshall furnish an appropriate summanytio report to
describedunder subddl. and2., the commissioneafterapproval all fund participants.
by the board of governors, may by rule estabdisgeparate pay (e) The board of governors shall submiwarterly report to
mentclassification for physicians satisfyingg®5.002 (1) (bjnd the state investment board and thepartment of administration
a separate fee for nurse anesthetists satisfyi6g§=002 (1Xb) projectingthe future cash flow needs of the fund. The state invest
which take into account the loss experience of health care providentboard shall invest moneys held in the fund in investments
ersfor whom Michigan is a principal place of practice. with maturities and liquidity that are appropriate for the neéds
(bg) Feeincrease. 1. Every rule under pgb) shall provide the fund as reported by the board of governors in its quarterly
for an automatic increase in a healtreproviders fees, except reportsunder this paragraph. All inconerived from such
as provided in sub@., if the loss and expenssperience of the investmentshall be credited to the fund.
fund and other sources with respect to the health care pravider (f) The board of governors shall submit a functional and-prog
anemployee of the health care provider exceeds either a numiesisreport to the chief clerk of each house of the legislature, for
of claims paid threshold @ dollar volume of claims paid thresh distribution to the appropriate standing committees under s.
old, both as established in the rule. The rule shall specify applid®.172(3), on or before March 1 of each year
ble amounts ofncrease corresponding to the number of claims (g) The board of governors magde reinsurance to an insurer
paid and thedollar volume of awards in excess of the respectivgthorizedto do business in this state under@l, 613, 614 0r
thresholds. 618or pursue other loss funding management to preserve the sol
2. The rule shall provide that the automatic increase does mehcyand integrity of the fund, subject to approval by the com
apply if the board ofgovernors determines that the performanamissioner. The commissioner may prescribe controls over or
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otherconditions on such us# reinsurance or other loss—fundingresultof a settlement or judgment that is entered inteendered
managementechanisms. under this chapter for an act or omission that occurred on or after

(5) CLAIMS PROCEDURES.(a) 1. Any person may file a claimMay 25, 1995, the fund shatiy after deducting the reasonable
for damages arising out of the rendering of medical care or se@stsof collection attributable to themaining Iiabilityincluding
vices or participationin peer review activities under $46.37 attorneyfees reduced to present value, the full medical expenses
within this state against a health care provider or an employeeathyear plus an amount not to exceed $500,000 per year that
ahealth care providerA person filing a claim may recover fromwill pay the remaining liability over the perssainticipated life
the fund only if the health care provider the employee of the time, or until the liability is paid in full. If the remaining liability
healthcare providehas coverage under the fund and the fund ig not paid before the person dies, the fund may pay the remaining
named as a party in the action. liability in a lump sum.Payments shall be made from money col

2. Any person may file an action for damages arising out §¢tedand paid into the fund under suB) and from interest
the rendering of medical cace services or participation in peeréarnedthereon. For claims subject to a periodic payment made
reviewactivities under s146.37outside this statagainst a health underthis paragraph, payments shall be made until the claim has
careprovideror an employee of a health care providamperson beenpaid in full, except as provided in@55.015 Periodic pay
filing an action may recover from the fuadly if the health care Mmentsmade under this paragrapttiude direct or indirect pay
provideror the employee of the health care provider has coverdggntor commitment of moneys to or on behalf of any person
underthe fund and théund is named as a party in the action. lgndera single claim by any funding mechanism. No interest may
the rules of procedure of the jurisdiction in which the action ige paid by the fund on the unpaid portion of any claim filed under
broughtdo not permit naming the fund as a pattte person filing this paragraph, excepsprovided under 807.01 (4)814.04 (4)
the action may recover from tHand only if the health care pro or 815.05 (8)
vider or the employee of theealth care provider has coverage (e) Claims filed against the fund shall be paid in the order
underthe fund and the fund is notified thfe action within 60 days receivedwithin 90 daysafter filing unless appealed by the fund.
of service of process on the health care provider or the employfethe amounts in the fund are notfiignt to pay all of thelaims,
of the health care provideiThe board of governors may extendtlaims received after the funds are exhausted shall be immediately
thistime limit if it finds that enforcement of the time limit wouldpayable the following year in theorder in which they were
be prejudicial to the purposes of thend and would benefit nei received.

ther insureds nor claimants. (6) INTEGRITY OF FUND. The fund shall be held in trust for the

3. If, after reviewing the facts upon which the claimaotion  purposesof this chapter and may not be used for purposes other
is based, it appears reasonably probable that damages paidtw;ijﬁthose of this chapter
exceedhe limits in $655.23 (4) the fund may appear and actively 7y Acrions AGAINST INSURERS SELF-INSURERSOR PROVIDERS.
defenditself when named asprty in an action against a healthrpe poard of governors may bring an action against an insurer
careprovider or an employee of a health care provideat has get_insyrerr health care provider for failure to act in good faith

co?/erzgeunder th? fﬁndf' “?jUCh actlon% the fun(;:i may retain Colurgjor breach of fiduciary responsibility under s¢b) (b) or (c).
seland pay out of the fund attorney fees and expenses including.q;,.y. 1975 c. 3779, 199 1977 c. 29131 1979 c. 34194 1981 c. 201983
courtcosts incurred in defending the fund. The attorney or laae7, 158 1985 a. 3401987 a. 27186, 247, 399, 1989 a. 102187, 332 1991 a. 214
firm retained to defend the fund shall not be retained or employ®dg 1993 a. 4731995 a. 10 ] )
by the board of governors to perform legal services for the boardhepatients compensation fund Ithe authority to sue an insurer that refuses to
. . cqntribute to the settlement of a claim against its insureid. Rtients Compensa
of governors other than those directly connected with the fum@n Fund v WHCLIP, 200 Wis. 2d 599547 N.W2d 578(1996).
Any judgment decting the fund may be appealed as provided byThe denial ofa postverdict motion to add the Fund to an action where an excess

law. The fund may not beequired to file any undertaking in any}lergicty\lﬁfretgmed gvag)atppropriate- grant,tin? tzefm%i,c;n \goulg] hav?_ dmenigdfthe
i ; ; und’s right under sub. 0 appear and actively defend itself in the actiofiv.Go
judicial action, proceeding or appeal. _ Seldera202 Wis. 2d 601550 N.W2d 144(Ct. App. 1996).
(b) It shall be the responsibility tifieinsurer or self-insurer  sub.(4) (b) does not provide an “explicit and unequivocal” exemption toptea

providing insurance or self-insuranéer a health care provider records law Any denial of an open records request utidersection must state with

: : “spifficient specificity” apublic policy reason for refusing to release the requested
whaiis also coveredy the fund to provide an adequate defense g s Chavala vBubolz 204 Ws. 2d 82552 N.N2d 8S2(CL App, 1996).
the fund on any claim filed that may potentiallyfeaft the fund ~ whena hospitak violation of the federal Emgency Medical Teatment and
with respecto such insurance contract or self-insurance contraggtive Labor Act for failure to provide treatment results from a negligent medical act

B - ; : B ) ; or adecision made in rendering care, the Fund has an obligation to provide excess
Thel_nsure_r Or_ self-insurer shall act 'r_] gdadh andin a fldUC|ary coverage.When the hospitad’violation results from an economic decision, the fund
relationshipwith respect to any cla_lm fatcting the_ fund. NO hasno duty to provide coverage. BurksSt. Joseph Hospita227 Ws. 2d 81, 596
settlemenexceeding an amount which could require payment ByW.2d391(1999).

medical malpractice plaintifs required to name the fund as a party but may do
thefund may be agreed to unless approved by the board of go\é@@ﬂer the period prescribeds$n893.55 has passed so long as the health care-provid

nors. ers are sued before the statute of limitations has run. AnderSaok/Prairie Memo
(c) It shall be the responsibility of any health care providgr ~ al Hospital, 2000 Wi App 10835 Ws. 2d 249612 N.W2d 369

acash orsurety bond in ééct under s655.23 (3) (dYo provide

anadequate defense of the fund on any malpractice claim file ' ‘ S -

any claim filed under sub(1m) that may potentially &ct the council. (1) DEriNToN. In this section, “council” means the

fund. The health care provider shall act in good faithimdfidu  Patientscompensation fund peer review council.

ciary relationship with respect to any clainfeating the fund.No (2) AppoINTMENT. The board of governors shall appoint the

settlemenexceeding an amount which could require payment Byembersof the council. Sectioh5.09 except s15.09 (4)and(8),

thefund may be agreed to unless approved by the board ot gowresnot apply tahe council. The board of governors shall desig

nors. natethe chairperson, vice chairperson and secretary of the council

(d) A person who has recovered a final judgment or a settf!dthe terms to be served by council members. The council shall
ment approvedby the board of governors against a health caf@nsist of 5 persons, not more than 3 of whom are physicians who
provider,or an employee of a health care provjtieat has cover areactivelyengaged in the practice of medicine in this state. The
ageunder the fundnay file a claim with the board of governorschairpersorshall be a physician and shall serveaagex dficio
to recover that portion afuch judgment or settlement which is ifonvotingmember of the medical examining board.
excesof the limits in s655.23 (4)or themaximum liability limit (3) MEeeTINGs. The council shall meet at the caflthe chair
for which the health care provider is insured, whichever limit {gersonof the board of governors or the chairperson of the council.
greater. In the event the fund incurs liability for future payment$he council shall meet at thecation determined by the person
exceeding$1,000,000 to any person under a single claim as tballing the meeting.

£5P-275 Patients compensation fund peer  review
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(4) ReporTs. The council shall submit to the chairperson ahtendsthat the director of state courts administer the mediation
the board of governorgjpon request of the chairperson but naystemaccordingly
moreoften than annualya report on the operation of tbeuncil. (2) MEepiaTion sysTEm. The director of state courts shall
(5) DuTiEs. (a) The council shall reviewvithin one year of establisha mediation system complying with this subchapter not
the date of first payment on the claim, each claim that is paid lagerthan September 1986. The mediation system shall consist
the fund, amandatory health care liability risk—sharing plan estalof mediation panels that assist in the resolutiondisputes,
lishedunder s619.04 a private health care liabiliipsurer or a regardingmedical malpractice, betwegatients, their represen
self-insurerfor damages arising out of thendering of medical tatives, spouses, parents or children and health care providers.
care by a health care provider or an employee of the health catéstory: 1985 a. 3401989 a. 18%.28.
providerand shall make recommendations to all of the followin%: i
o 655.43 Mediation
1. The commissioner and the board of governors regardi
any adjustments to bmade, under €55.27 (3) (a) 2mto fund
feesassessed against the health care providesed on thpaid
claim.
2. The commissioner and the board of governors regardifg5.44 Request for mediation prior to court  action.
any adjustments to be made, unde8x9.04 (5) (b)to premiums (1) REQUESTAND FEE. Beginning September 1, 1986, any person
assessedgainst a physician under a mandatory healthligdnié  listed in $655.007having a claim or a derivativaaim under this
ity risk—sharing plan established unde6%9.04 based on the chapterfor bodily injury or death because of a tort or breach of
paid claim. contractbased on professional services rendered or that should
3. A private health care liability insurer regarding adjusf@vebeen rendered by a health care provider may file a request for
mentsto premiums assessed aga@mgthysician covered by pri Mediationand shall pay the fee undei6§5.54
vateinsurance, based on the paid claim, if requested by the privat€2) CONTENT OF REQUEST. Therequest for mediation shall be
insurer. in writing and shall include all of the following information:

(b) In developing recommendations under. (@ the council () The claimang name and cityillage or town, county and
may consult with any person and shall conaith the following: ~ stateof residence.

1. If a claim was paid for damagasising out of the rendering ~ (b) The name of the patient.
of care by a physician, with at leaste physician from the area (c) The name and address of the health care provider alleged
of medical specialty of the physician who rendered the care a@nchave been negligent in treating the patient.
with at leastne physician from the area of medical specialty of (d) The condition or disease for which the health care provider

themedical procedure involved, if the specialty area of the proagas treating the patient when the alleged negligence ocanced
dureis different than the specialty area of the physician who reime dates of treatment.

deredthe care. . . , (e) A brief description of the injurglleged to have been caused
2. If a claim was paid for damagassing out of the rendering by the health care providarnegligence.
of care by a nurse anesthetist, with at least one nurse anesthetigg) Deiivery orREGISTEREDMAIL. The request for mediation

(6) Fees. Fees siicient to cover the councd’costs, includ  shallbe delivered in person or sent by registered mail to the- direc
ing costs of administration, shall be collected undéb5.27 (3) tor of state courts.

(am) (4) STATUTE OF LIMITATIONS. Any applicable statute of limita

(7) NoticeorrRecoMMENDATION. The council shall notify the tionsis tolled onthe date the director of state courts receives the
affectedhealth care providem writing, of its recommendations requesfor mediation if delivered in person or on the date of-mail
to the commissionethe board of governors or a private insureing if sent by registered mail. The statute remains tolled until 30
madeunder sub(5). The notice shall inform the health care-prodaysafter the last day of the mediation period undéb5.465 (7)
vider that the health care provider may submit written comments (5) No courRTACTION COMMENCEDBEFOREMEDIATION. EXcept
onthe councis recommendations to the commissiotiee board 55 provided in s655.445 no court action may be commenced
of governors or the private insurer within a reasonable period@jessa request for mediatidmas been filed under this section and
time specified in the notice. _ _ _ until the expiration of the mediation period undes5.465(7).
_ (8) PaTiENT RECORDS. The council may obtain any informa () NoTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS.
tion relating to any claim it reviews under tisisction that is in the A claimant who files a request for mediation under this section and
possessiof the commissioner or the board of governors. Thgho commences a court action aftee expiration of the medi
councilshall keep patient health care information confidential @sion period under s655.465 (7)shall send notice of theourt
requiredby s.146.82 (2) (b) actionby 1st class mail to the director of state courts.

(9) ImmuniTY. Members of the council and persons consulting History: 1985 a. 3401989 a. 18%.28.
with the counciunder sub(5) (b) are immune from civil liability ~_Requesfor mediation of claim naming only one doctor dit toll statute of limi
for acts or omissions while performing their dutiBEler this SEC | \iie patioats Comn Funded We. 54 904428 M ad VROt Ao 156y PP

tion. Wherethe care provider was deceased, it waficseiit to name the deceased pro

, , i vider in the mediation request rather than a legal entity such as the estate or the provid
(10) MEMBERS' AND CONSULTANTS' EXPENSES. Notwithstand er’s insurer In suchcase, the tolling of the statute of limitations under sub. (4)es-ef

ing s.15.09 (6) any person serving on the council and any pers@ against an insurer and thesonsin Patients Compensation Fund. Failure to
consultingwith the council under sutb) (b) shall be paidt a rate nameéhe gund gs ipgrty tg %n aTtipn broglggg agdainét the i\r;lswurer Wi‘thirq thﬁh30 day
; fea eriodunder sub. arred the claim agathstfund. Geiger.wMsconsin Heal
establishedy the commissioner by rule. CareLiability ek Plart96 Ws. 2d 474538 N.W2d B30(Ct. App. 1995).
History: 1985 a. 3401989 a. 1871991 a. 214315 1999 a. 9 Delivery of mediation request by regular mail is not determinative ofaligity
of the request. Geisel @dulio,807 F Supp. 50q1992).
Failureto name patiergompensation fund in the mediation request did not exempt

requirement.  The claimant and all

F&pondentsamed in a request for mediation filed undé5&.44

or 655.445shall participate in mediation under this subchapter
History: 1985 a. 340

SUBCHAPTERVI thefund from the tolling of the statute of limitations under sub. (4). Geigtiulio,
807F. Supp. 50q1992).
MEDIATION SYSTEM 655.445 Request for mediation in conjunction with

court action. (1) COMMENCING ACTION, REQUEST AND FEE.
655.42 Establishment of mediation system. (1) Leciss BeginningSeptember 1, 1986, any person listed 6565.007hawv
LATIVE INTENT. The legislature intends that the mediation systemg a claim or a derivative claim under this chapter for bodily
provide the persons under s(®) with an informal, inexpensive injury or death because of a tort or breach of contract based-on pro
andexpedient means for resolving disputes without litigation arfessionalservices rendereat that should have been rendered by
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a health care provider shall, within 15 days after the date of filing (a) One public member who is neither an attorney rwadth
anaction in court, file a request for mediation. The request shedire provider and who is selected framlist of public member
be prepared and delivered in person or sent by registeredanaimediators prepared every 2 years, omnore frequently upon
the director of state courts, in the form and manner requineigr requestof the director of state courts, by the governoifany
s.655.44 (2)and(3), together with a notice that a court action hagersonresigns or is unable to serve as a public member mediator
beencommenced and the fee unde655.54shall be paid. from a list of alternates prepared by the director of state courts.

(2) ScHepuLING. All time periods under 802.10 (3)are (b) One attorney who is licensed to practice law in this state.
tolled on the date of filing the court action. The timeriods (c) One health care provider as follows:
remaintolled until the expiration of the mediation period ursler 1. Except agprovided in subdst. and5., if all respondents

655.465(7). namedin the request for mediation are physicians, a physician

(3) No COURT PROCEEDINGSBEFORE MEDIATION.  For actions whois licensed to practice in this state and who is selected from
filed under sub(1), no discovery may be made and no trial; prea list prepared by a statewideganization of physicians desig
trial conference oscheduling conference may be held until theatedby the director of state courts.
expirationof the mediation period under@b55.465 (7) 2. Except as provided in subds. and5., if none of the
XXIH(%OQ%’) 1985 a. 3401989 a. 185.28 Sup. Ct. OrdeNo.95-04 191 Ws. 2d  regpondentmamed in theequest for mediation is a physician, a

' healthcare provider who is licenséad practice in this state in the

same health caffeeld as the respondent and who is selected from
alist prepared by the department or the examining boardilor af

directorof state courts shall file reports complymih sub.(2) ated credentialing board that regulates healdne providers in

with the medical examiningoard, the physical therapistgilaf thathealth care field. . ) .

atedcredentialing board, the podiatristdilafted credentialing 3. Except as provided in subds.and5., if more than one
board, the board of nursing and the department, respectivel§spondents named in theequest for mediation at least one of
regardinghealth care providers licensed thyg respective bodies. Whomis a physician and at least one of whom is not, a heaith

. ovider who is licensed to practice ithis state and who is
(1m) Forthe quarter beginning on July 1, 1995, and for ea h .
guarterthereafter the director of state courts shall file report ir':&fg;osr?a;[gecgatrtgnder subd.. or 2., as determined by the
complyingwith sub.(2) with the dietitians diliated credentialing ) : . .
boardregarding health care providers certified by the dietitians 4- If the director of state courts determines that a list under
affiliated credentialing board subd.l.or2.is inadequate to pernitie selection of an appropriate

i health care providera health care provider who is licensed to
the(?c))”gh?nr?ports under sub@) and(1m) shall set forth all of practicein this state and whis selected from an additional list pre

wing: . paredby the director of state courts.

(@) The names of all healdareproviders who are named as 5. If the director of state courts determines that lists under

defendantsn court actions of which the director of state courtg ; ; ;
: X . ubdsl. or2. and4. are inadequate to permit the selection of an
receivesnotice under $55.44 (6)or655.445 (1during the quar - 5500 priate health care provider for a particular dispute, a health

ter. . . . careprovider who is licensed to practicethis state and who is
(b) Whether any court action of which the director of staige|ectecby the director of state courts.

courtsreceived notice under 855.44 (6)or 655.445 (1)was dis (3) FILLING VACANCIES. If a person appointed toraediation

posedof by settlement, compromistjpulation agreement, 8is analunder sub(1) resigns from or is unable to serve on the medi
missal default or judgment during the quarter and the amounlgtﬁg'n panel, the director of state courts shall appoint a replacement
the settlement or award to the claimant, if atythe extent the geectedn the same manner as the predecessor appointee.
directorof state courts has any of the information under this para (4) CONFLICT OF INTEREST. NO person may serve on a medi

graph. . . X ; .
History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175 ?r:ggiggﬂteel if the person has a professional or personal interest in

655.455 Notice to health care providers. The director of _ (5) COMPENSATION. Each mediator shall be compensated

statecourts shall serve notice of a request for mediation upon &#50 plus actual and necessary expenses for gagtof medi

health care providers named in the requestthe respective ationconducted. Compensation and expenses shall be paii out

addresseprovided in the request, bggistered mail within 7 days the appropriation under £0.680 (2) (gqmupon such authoriza

afterthe director of state courts receives the request if deliverfd@nsas the director of state courts may prescribe.

in person or within 10 days after the date of mailing of the request(6) IMMUNITY AND PRESUMPTIONOF GOODFAITH. (a) A media

to the director of state courts if sent by registered mail. tor is immune from civil liability for any good faith act or omission
History: 1985 a. 3401989 a. 187%.28. within the scope of the mediatsiperformance of his or her pew

15-daytime limit for filing request for mediation after commencement of courersand duties under this subchapter
actionis directory rather than mandatoryEby v. Kozarek,153 Ws. 2d 75 450 . . .
N.W.2d 249 (1990). (b) Itis presumed that every act or omission under(@pis

agood faith act or omission. This presumption may be overcome
655.465 Mediation panels; mediation period. (1) Mepi- only by clear and convincing evidence.
ATION PANEL FORDISPUTE. The director of state courts shall appoint (7) MEeDbIATION PERIOD. The period for mediation shall expire
the members of a mediation panel under ¢@band send notice 90 days after the director of state courts receives a request for
to the claimant and all respondents by registered rit&ié notice mediationif delivered in person or within 93 days after the date
shallinform the claimant andll respondents of the names of th@f mailing of the request to the director of state courts if sent by
personsappointed to the mediation panel and the date, time ardgjisterednail, or within a longer period agreed to by the claimant
placeof the mediation session. The director of state conatg andall respondents and specified by them in writing for purposes
changethe datetime or place of the mediation session as necedf applying ss655.44 (4)and(5) and655.445 (3)
saryto accommodate the parties, subject to the requirement thatistory: 1985 a. 3401989 a. 185.28; 1989 a. 3591993 a. 107

the mediation session be held before the expiration of the med laimant'sfailure to participate in mediation within 90-day period under (7) does
notrequire dismissal; court may determine appropriate sanction. SciNienhuis,

ation period under sul{7). 152Wis. 2d 434448 N.W2d 655(1989).
(2) APPOINTMENTOF MEDIATORS. Each mediation panel shall If a party wishes teeschedule a mediation session for a time outside the 90 day

f ; : ; tatutoryperiod, that party must obtain a written agreement &bddVhere a respen
consistof the following members appointed by the director Oﬁentrequests a rescheduling without providing a mutually agreed upon date within

statecourts: the 90 days and no written agreementligained, the mediation period does not ter

655.45 Reports to licensing bodies. (1) For the quarter
beginningon July 1, 1986, and for each quarter thereafter
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minateuntil the rescheduled mediation session is completed. Seagafsgsicians  jnform the board of governom‘ the number of requests for medi
lnségrﬁbllztzio\rlwvifi:jei?aﬁ%ilvwfmg;?gtgcutﬁc?g'p(%sgu?rz{sdictional prerequisite ation involving each type of health care prOViqer Set.Ol.Jt in s.
for maintenance of medical malpractice suit. Bertorell6ty Josepls' Hosp. of ©95.002for the most recent fiscal year for which statistcs
Marshfield,685 F Supp. 194W. D. Ws. 1988). available. The board of governors shall, by rule, set fees t@gehar

. o . ~healthcare providers at a levslificient to provide the necessary
655.54 Filing fee. Requests for mediation filed with the direc revenue.
tor of state courts are subject to a filing fee af $The filing fee (1m) Notwithstandingsub. (1), the board of governors ma

8 Ao (1), y
shallbe paid into the mediation fund undefS5.68 exemptany type of health caggovider set out in $55.002from

History: 1985 a. 3401989 a. 18%.28. paymentof the annual fee based on a low number of requests for

655.58 Mediation procedure. (1) No Recorp. Mediation mediationinvolving that type of health care provider

shall be conducted without a stenographic record or any other(2) Theannual fees under suli) shall be collected in man
transcript. ner prescribed by rule of the commissiondrhe commissioner

shall pay all money collected under sif) into the mediation
fBgd created under $55.68
istory: 1985 a. 3401989 a. 1871991 a. 214

(2) No Exawms, suBPOENASOATHS. No physical examinations
or production of records may be ordered, no witnesses may
subpoenaedand no oaths may be administered in mediation,
whetherby a mediation panel or member thereof or as a result of
applicationto a court by any person. SUBCHAPTERVII

(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (a)
Exceptas provided in pa(b), no expert withesses, opinions or
reportsmay be submitted or otherwise used in mediation. . )

(b) The mediation panel or any member thereof may consfif>:68 Mediation fund. (1) CReaTioN. There is created a

with any expert, and upon authorization of the director of ste{f{eediatio? fund tot pgly tr&admingahtrative expenses of the medi
courtsmay compensate thexpert from the appropriation under!'0" SyStém created unaer subof.

MEDIATION FUND

5.20.680 (2) (qm) (2) ADMINISTRATION AND OPERATION. Management of the
(4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All mediationfund is vested with the director of state courts.
patienthealth care records in the possession of a medipdinel (3) Fees. The mediation fund is financed from fees generated

shallbe kept confidential by all members of the mediation panderss.655.54and655.61

andall other persons participating in mediation. Every person (4) ACCOUNTING AND FINANCIAL REPORTS. () Any person
participatingin mediation shall make available to one another aggithorizedo receivedeposits, withdraw moneys, issue vouchers
all members of the mediation panel all patient health care recopi®therwise disburse mediation fund moneys shall pbirket

of the patient named in the request for mediation thanane per ~fidelity bond in an amount reasonablyfiént to protect medi
son’spossession. ationfund assets. The cost of thend shall be paid from the medi

(5) CouNnsEL PERMITTED. Any personparticipating in medi ationfund.

ation may be represented by counsel authoripesict for his or () The state investment board shall invest money held in the
herrespective client. mediation fund in short-term, fixed-return, interest—bearing

History: 1985 a. 3401989 a. 18%.28. investments.All income derived fronthese investments returns
to the mediation fund.
655.61 Funding. (1) The mediation fund created under s. (c) On or before March 1 annualtye director of state courts
655.68shall be financed from feehaged to health care provid shallsubmit areport on the operation of the mediation system and
ers. The director of state courts shall, by February 1 annualph the status of the mediation fund to the chief clerk of each house

determinethe revenues needed for the operatibthe mediation of the legislature, for distributioio the appropriate standing com
systemduring the succeeding fiscal yesard inform the board of mitteesunder s13.172 (3)

governorsof that amount. The director of state courts shall alsoHistory: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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