1 Updated 99-00Wis. Stats. Database REMEDIES AND PENALTIES 425.105

CHAPTER 425
CONSUMER TRANSACTIONS — REMEDIES AND PENAL TIES

SUBCHAPTERI 425.206 Nonjudicial enforcement limited.
CREDITORS’ REMEDIES 425.207 Restrainingorder to protect collateral or leased goods; abandoned prop

425.101 Short title. erty.
425.102 Scope. 425.208 Customer’siight to redeem.
425.103 Accrual of cause of action; “default”. 425.209 Restrictions on deficiency judgments.
425.104 Notice of customes right to cure default. 425.210 Computation of deficiency
425.105 Cure of default. SUBCHAPTER I
425.106 Exempt property CUSTOMER’'S REMEDIES
425.107 Unconscionability. 425.301 Remedies to be liberally administered.
425.108 Extortionate extensions of credit. 425.302 Remedy and penalty for certain violations.
425.109 Pleadings. 425.303 Remedy and penalty for certain violations.
425.110 No dischage from employment for garnishment. 425.304 Remedy and penalty for certain violations.
425.111 Levy before judgment. 425.305 Transactions which are void.
425.112 Stay of execution. 425.306 Unenforceable obligations.
425.113 Body attachments. 425.307 Limitation of action.

SUBCHAPTER Il 425.308 Reasonable attorney fees.

ENFORCEMENT OF SECURITY INTERESTS IN COLIA&RAL 425.309 Class actions.
425.201 Scope. 425.310 L|§b|l|ty of corporate dicers.
425.202 Definition: “collateral”. 425.311 Evidence of violation.
425.203 Enforcement of merchastrights in collateral and leased goods. SUBCHAPTER IV
425.204 Voluntary surrender of collateral. CRIMINAL PENALTIES
425.205 Action to recover collateral. 425.401 Wilful violations: misdemeanor
Cross-reference: See definitions in $121.301 (c) To observe any other covenanttbé transaction, breach

of which materially impairs the condition, value or protection of
or the merchang right in any collateral securing tiransaction
or goodssubject to a consumer lease, or materially impairs the
customer’sability to pay amounts due under the transaction.

(3) A cause of action with respectttee obligation of a cus
tomerin a consumer creditansaction shall be subject to thissub

425.101 Short title. This chapter shable known and may be chapter,including the provisions relating to cure of default (ss.
cited as the Visconsin consumer act—remedies and penalties425.104and425.105.

History: 1971 ¢. 239 (4) A cause of action arisirfgpom a transaction which resulted

ip the creation of a security interest in personal property shall also
e subject to the limitations provided in subgh.

istory: 1971 c. 2391973 c. 31975 c. 4071979 c. 101995 a. 2251997 a.302

hena lender was promptly informed that a borrower had a valid disahgity

SUBCHAPTERI

CREDITORS’ REMEDIES

425.102 Scope. This subchapter applies to actions or oth
proceedingdrought by a creditaio enforce rights arising from
consumercredit transactions and to extortionate extensions o

creditunder s425.108 anceclaim that would cover payments, it was an unconscionable practice to include
History: 1971 c. 239 in computing theunpaid balance for purposes of establishing default an unpaid
Wisconsin consumer act—a critical analysis. HelS&MLR 389. monthly chage that would be covered by the disability insurance. Bank One Mil

waukeeN.A. v. Harris,209 Wis. 2d 412563 N.W2d 543(Ct. App. 1997).

i i - ?
Wisconsin consumer act—a freak out? Barrett, Jones, 57 MLR 483. Creditor’s remedies under thei¥¢onsin consumer act. 1973 WBB No. 6.

425.103 Accrual of cause of action; “default”. (1) Not-

° . 425.104 Notice of customer ’'s right to cure default.
withstandinganyterm or agreement to the contramp cause of

. . A h 1) A merchanwho believes that a customer is in default may
actionwith respect to thebligation of a customer in a cONSUMe;ye the customer written notice of the alleged default and, if

credittransaction shall accrue in favor of a creditor except by r plicable,of the customes right to cure any such default (s
sonof a default, as defined in su@). 425.108. ' ’

(2) “Default’, with respect to @onsumer credit transaction, (2) any notice given under this section shall contain the name,
meanswithout justification under any law: addressnd telephone number of the credimibriefidentifica

(a) With respect to a transaction other than one pursuant totgjh of the consumer credit transaction, a statement of the nature
open-endlan; if the interval between scheduled payments isa} the alleged default andcéearstatement of the total payment,
monthsor less, tchave outstanding an amount exceeding one flcluding an itemization of angelinquency chaes, or other per
paymentwhich has remained unpaid for more than 10 days aff@fmancenecessary to cure the alleged default, the exacbgate
the scheduled or deferreldie dates, or the failure to pay the firsfyhich the amount must hmidor performance tendered and the

paymentor the last payment, within 40 days of its scheduled glame, address and telephone number of the person to whom any
deferreddue date; if the interval betwesnheduled payments is paymentmust be made, if other than the creditor

morethan 2 months, to have all or any part of one scheduled payistory: 1971 c. 239

ment unpaid for more than 60 days after its scheduled or deferredbticeneed not be given if the obligation is entirely past due and fully owed, mak
duedate; orif the transaction is scheduled to be repaid in a singllg | TReS R 0L T8 CUmlomor 0 1om e e o o Sogay > osendale State
paymentto have all or any part of the payment unpaid for more ' ' ‘ R '

than40 days after its scheduled or deferred due datepufppses 425105 Cure of default. (1) A merchant may not accelerate

of this paragraph the amount outstanding shall not include afg maturity of a consumer credit transaction, commence any
delinquencyor deferral chajes and shall be computed &gply  actionexceptas provided in £25.205 (6)or demand or take pos

ing each payment first to the instalment most delinquent and thgsssionof collateral or goods subject to a consumer lease other

to subsequent instalments in the order they come due; than by accepting a voluntary surrender thereof4(®5.204,
(b) With respect to an open—end plan, failure to pay when duelessthe merchant believes the customer to be in default (s.
on 2 occasions within any 12-month period; or 425.103, and then only upon the expiration of 15 days after a
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noticeis given pursuant to 925.104if the customer has the right A proposal for monitoring the impact of increased wage garnishexentptions
to cure under this section. underthe Wsconsin consumer act. 1974 WLR 466.

~ (2) Exceptas provided in sul3), for 15 days after such notice 455 197 Unconscionability.
is given, a customer may curadafault under a consumer credi

transactiorby tendering the amount of all unpaid instalmelus =,y aspect of the transaction, azgnduct directed against the €us
atthetime of the tendemwithout acceleration, plus any unpaidomerhy a party to the transaction, or any result of the transaction
delinquency or deferral clges, and by tendering performances nconscionable, the court shall, in addition to the renaedly
necessaryo cureany default other than nonpayment of amounisenajtyauthorized in sul{5), eitherrefuse to enforce the transac
due. The act of curing a default restaxeehe customer the C“Sagﬁn against the customenr so limit the application of any uncon
tomers(;lghts underthe agreement as though no default hag:ionapleaspect or conduct to avoid any unconscionable result.
oceurred. L . (2) Specific practices forbidden by the administrator in rules

(3) A right to cure shall not exist if the following occurred,omuyigatedpursuant to s426.108 shall be presumed to be
twice during the preceding 12 months: unconscionable.

(@) The customer was in default on the same transaction or (3) wjthout limiting the scope of sulfl), the court may con
open—enctredit plan; sider,among other things, the following as pertinent toisisae

(b) The creditor gave the customer notice ofrthbt to cure  of unconscionability:
such previous default in accordance with25.104 and (a) That the practice unfairly takes advantage of the lack of

(c) The customer cured the previous default. knowledge ability, experience or capacity of customers;

(4) With respect to consumer credit transactions in which the (b) That those engagirig the practice know of the inability
creditorhas a security interest in, and possessiomsfiuments of customers to receive benefits properly anticipated from the
or documents ($409.105 which threaten to decline speedily ingoodsor services involved;
value,this section does not restrict the credaights to dispose (c) That there exista gross disparity between the price of
of such property pursuant to409.504and the terms of the credi goodsor services and their value as measured by the price at which
tor’s security agreement. similar goods or services are readily obtainable by athetom

History: 1971 c. 2391975 c. 407421; 1991 a. 316 ers,or by other tests of true value;

425.106 Exempt property . (1) Except to the extent that the , (d) That the practice may enable merchants to take advantage
merchanthas a valid security interest whichgermitted by chs. ©f the inability of customers reasonably to protect their interests
42110427 and429 or has a lien undeh. 779in such property by reason of physical anental infirmities, illiteracy or inability
or where the transaction is for medical or legal services and thg)rdémde_rstand_ the language of ggreement, ignorance or lack of
hasbeen ndinance chage actually imposed, the following prop Sducationor similar factors; _ _ _
erty of the customer shall be exempt from legyecution, sale, (e) That the terms of the transaction require customers to waive
and other similar process in satisfaction of a judgment for alggalrights;
obligationarising from a consumer credit transaction: (f) That the termsf the transaction require customers to unrea
(a) Unpaid earnings to the extent provided i81.34 sonablyjeopardize monegr property beyond the money or prop
(b) Clothing of the customer or his or her dependents, and flYy immediately at issue in the transact.|on,
following: dining table and chairs, refrigeratdreating stove,  (9) That the natural &ct of thepractice would reasonably
cookingstove, radio, beds and bedding, couch and chairs, cookfigiSeor aid in causing customers to misunderstand the true nature
utensilsand kitchenware and household goods as defina@ in Of the transaction or their rights and duties thereunder;
CFR227.13(d), 12 CFR 535.1g) or16 CFR 444.1i) consisting (h) That the writing purporting to evidence the obligation of
of furniture, appliances, one televisidinens, china, crockery the customer in the transacti@ontains terms or provisions or
andpersonal décts including wedding rings, except works of artauthorizegractices prohibited by law; and
electronicentertainment equipment, antiques and jewéiryhe (i) Definitions of unconscionability in statutes, regulations,
extenta nonpossessory security interest in these household goefisigs and decisions of legislative, administrative or judicial-bod
is prohibited undet2 CFR 227.13d),12 CFR 535.Za) (4) orl6 jes.
CFR444.2(a) (4); (4) Any chage or practice expressly permitted by el to
(c) Real property useds the principal residence of the €us427and429is not in itself unconscionable but even though a-prac
tomeror the customés dependents, to the extent that the fair matice or chage is authorizetly chs421t0427 and429, the totality
ketvalue of such propertiess all amounts secured imprtgages of a creditors conduct may show thatich practice or chge is

(1) with respect to a con
Sumercredit transaction, if the court as a mattela®f finds that

andliens outstanding against it, is $15,000 or less; and partof an unconscionable course of conduct.
(d) Earningsor other assets of the customer which are required (5) In addition to the protectionsfafded in sub(1), thecus
to be paid by the customer as restitution undéi78.20 tomer shall be entitled upon a finding of unconscionability to

(2) With respect to process against marital property in-sati¢coverfrom the creditor or the person responsible for the uncon
faction of a judgment for anbligation described under&56.55 scionableconduct a remedy and penalty docordance with s.
(2) (b) arisingfrom a consumer credit transaction, each spouse4g5.303
entitledto and may clainthe exemptions under sufl). Each  History: 1971 c. 2391979 c. 891995 a. 329 o
spouseis entitled to one exemption under sgb) (). That 0 Lo B e e e onable pracice 16 nclude
exemptionis limited to the specified maximum dollar amountiy computing theunpaid balance for purposes of establishing default an unpaid
which may be combined with the other spoastemption in the monthlychage that would be covered by the disability insurance. Bank One Mil
sameproperty or applied to diérent property included under thewaukee,N.A. v. Harris,209 Wis. 2d 412563 N.W2d 543(Ct. App. 1997).

sameexemption.

(3) Nothingin thissection shall be construed to displace oth 425108 Extortionate extensions of credit. (1) Ifitis the

- : o : %nderstandingf the creditor and the customer during any time

provisionsof law which aford additional or greater protection t0iat an extension of credit is outstanding, that delay in making

the customer o , ~_ repaymentould result in the use of violence to cause harm to the
(4) An order or process in violation of this section is void. personor property of anyperson, the extension of credit shall be

?ésaogg% 19%%?%3; 3 Cégg?l}gf’ 0-331?2-19929(39) 198’(7)9135é§917372'52l' 1983 ynenforceablén accordance with €125.305and the customer
a.36; a. ; a. a. a. a. B : . .
NOTE: As to sub. (2), see notes 985 Wis. Act 37, marital pr operty trailer shalladditionally recover triple the penalty provided iAZ5.304

bill. (2).
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(2) If it is shownthat an extension of credit was made at a#25.111 Levy before judgment. (1) Prior toentry of judg
annualrate exceeding that permitted by or referred to428.201 mentin an action subject to this subchapter process, other than
on maximum chages and that the creditbad a reputation for the a restraining order to protect collateral 425.207, shall issue
useor threat of use of violence to cause harm to the person er pnejih respect to amounts that are owing or are claimed tovirey
erty of any person to colle&xtensions of credit or to punish theor may be owing to the customer by any 3rd person, whether by
nonrepayment thereof, it shall be presurtedthe extension of way of attachment, garnishment or other process.
credit was a violation under ch&1to 427 under sub(1). (2) With respect to property of the customer other than that

History: 1971 c. 2391979 c. 89 describedn sub.(1), process may issue in accordandth ch.811
) ) ) to establish a lien, except that such process shall neffdigive
425.109 Pleadings. (1) A complaint by a creditor to enforceto take, or to divest the customer of possessipthe property
any cause ofaction arising from a consumer credit transactiogintil final judgment is entered.
shallinclude all of the following: _ . (3) If the court finds that the creditor probably will recover on
(a) An identification of the consumer credit transaction.  theaction, and that the customer is acting, or is about to act, with
(b) A description of the collateral or leased goods, if afjch  respectto propertyof the customer upon which a lien has been

the creditor seeks to recover or has recovered. establishedunder sub. (2), in a manner which substantially
(c) A specification of the facts constituting the alleged defadfpairs the creditots prospects for satisfying the judgment
by the customer againstsuch property (s811.03, the court may issue an order

. restrainingthe customer from so acting with respect to that-prop
(d) The actual or estimated amount of U.S. dollars oa Ofertyuntil final judgment is entered.

namedforeign currency that the creditalleges he or she is =\ G0 " 1577 ¢ 9391973 ¢. 2.5up. Ct. Orde67 Wis. 2d 585776 (1975).
entitledto recover and thiigures necessary for computation of | egisiative Council Note, 1973Clarifies applicability of this subsection. Section

the amount, including any amount received from the sale of an86.111(1) refers to property of the customer subject to garnishment, and prescribes
collateral limitationson creditors’ actions in relation to it. Sub. (2) refers to other property of
' ) . i the customer; howevethe language struck by trasnendment appears to make sub.
(e) Exceptin an action to recover goods sulfi@et consumer (2) refer back to the same property dealt with by sub. (1), so it is delete@FBilR]

lease,a statement that the customer has the right to redegm . . .
collateralas provided in 425.208 (1) (intro.and the actual or 425-112  Stay of execution. At the time of or at any time after
estimatecamount of U.Sdollars or of a named foreign currencyth€entry of a judgment ifevor of a creditor against a customer

requiredfor redemption, itemizeih accordance with 925.208 in @n action arising from a consumer transaction, the cfaurt,
(1) (a)to (d). causeand upon motion of a party or on its own motion, rsiay

. . . nforcementof the judgment by order upon just and equitable
(f) Except in an action to recover goods subject to a consu S : ; P
lease the estimated amount bES. dollars or of a named foreignr(ﬁghommns’anOI continue, modify or revoke the order asifiter

currencyof any deficiencyclaim which may be available to theeskt‘;ssct);‘rg/gsltg;? ?153% require.

creditorfollowing the disposition of any collateral recovered-sub ' '

jectto the limitations of s425.2090r which thecreditor seeks to 425.113 Body attachments. (1) No merchant shall cause

recoverand which the creditor intends to assert subject to the lingr permit a warrant against the person of a customer tolisglas

tationsof s.425.210if the customer fails to redeem the collaterakh. 816 with respect to a claim arising from a consumer credit
(9) If the customer still has the right to cure a default undertgansaction.Any process issued in violation of this section is void.

425.105pursuant to a notice given unded25.104 the total pay (2) A violation of this section is subject to425.305

mentor other performance necesséwycure the alleged default History: 1971 c. 239Sup. Ct. Orde67 Wis. 2d 585 776 (1975).

andthe exact date by which it must be made. If s. 425.13 were to be interpreted to remove a ceuypbwer to issue a body
attachmenfor one who chooses to ignore its orders, the interpretation would cause

(h) An accurate copy of the writings, if grgvidencing the the statute to be unconstitutional asiolation of the principle of separation of pow
transactiongxcept thatvith respect to claims arising under open-ers.Smith v Bumns,65 Ws. 2d 638223 N.W2d 562(1974).
endcredit plans, a statement that the creditor will submit accurate
copies of the writingevidencingthe customeés obligation to the SUBCHAPTERII
court and the customer upon receipt of the custé&mnaritten
equestherefor on or befare the return date or the date on which - ENFORCEMENT OF SECURITY INTERESTS IN
| COLLATERAL

(2) Uponthe written request of the custonie creditoshall
submitaccurate copies to the court and the customer of writi
evidencingany transaction pursuant to apen—end credit plan
uponwhich the creditds claim is madand judgment may not be
enteredfor the creditor unless the creditor does so.

(3) A judgment may not be entered upon a complaint whi&t25.202 Definition: “collateral”.  For purposes of thishap
fails to comply with this section. ter, “collateral” means goods subject to a security interest in favor
History: 1971 c. 2391983 a. 3891991 a. 236 of amerchant which secures a customebligations under a con
A stated amount owed as of a specific date with a per diem interest figure is ngt gmercredit transaction.
sufficient statement of “the figures necessary for computation of the amount” 8Sistory: 1971 ¢ 2391975 ¢. 407
requiredby sub. (1) (d). A complaint is not $iefent under this section because it Y- : :
meetsthe general rules of notigdeading. Household Finance CorpKohl, 173

n9§5.201 Scope. This subchapter applies to the enforcement
by a creditor of security interests in collateral.
History: 1971 c. 239

Wis. 2d 798 496 N.w2d 708(Ct. App. 1993). 425.203 Enforcement of merchant’ s rights in collateral
and leased goods. (1) At anytime after default (425.103
425.110 No discharge from employment for garnish - andthe expiration of the period for cure of default4@5.109, if

ment. (1) No employer shall dischge an employee because applicable a merchant may commence an action to recover-collat
merchantas subjected or attempted to subject unpaid earoing®ral or goods subject to a consumer lease pursuang5205
the employee to garnishment like proceedings directed to theor reduce the claim to a judgment by any available judiiate
employerfor the purpose of paying a judgment arising from a codure.
sumercredit transaction. (2) In any action for a judgment under s(b) other than an

(2) If an employer violates this section, an employee shaftionpursuant to $425.205 the judgment may provide for the
recoverback wages and be reinstated, if the employee difes right to possession of the collateral or leased goods by the mer

actionfor such relief within 90 days of the employedischage. chantand for a deficiencyf the merchant would not be precluded
History: 1971 c. 239 from a deficiency judgment under 425.209had the merchant
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initially proceeded against theollateral and if the judgment ing amount to be creditealyainst the judgment entered pursuant
includesa findingthat the merchant has the right to possessiontofsub.(2). Following such hearing ard&terminations, the court
any collateralsecuring the consumer credit transaction or goodball enter an appropriate order to satisfy the judgmenipand
subjectto a consumer lease. Upon determining such judgmetde such other relief as may be appropriate.

underthis subsection the merchant shall have the right to: History: 1971 c. 2391975 c. 407421

(a) Have execution issue to require the shdamithe county .
wherethe collateral or leased goods may be to takesame from 42°-204 Voluntary surrender of collateral. (1) Notwith-
the defendant and deliver it to the plaifitior standinga waiverby the creditor of the security interest in collat

. . . - ralunder s425.203 (2)or any other laythe customer shall have

(b) Immediately exercise the right to nonjudicial recovery Qeﬁe right at any time to voluntarily surrender all of the custdsner
the collateral or leased goods, subject #26.206 . rightsand interests in the collateral to the merchant.

(3) Following recovery of collateral pursuant to a judgment 2y Therights and obligations of the merchant and customer
undersub.(2), the merchant may either retain the collateral in fulljith respect to collateral voluntarily surrendered as defined in this

satisfactionof the customes obligation pursuant @409.505in  sectionshall be governed by s609.504to0 409.507 and are not
which event the merchant shall satisfy the judgment obtained pyiipject to this subchapter

suantto sub.(2); or shal!dispose of the collateral pursuant to s. (3) Thesurrender of collateral by a customends a voluntary
409.504 in which event: ) surrendeif it is made pursuant to a request or demand by the mer
(a) The merchant shall apply to the court which entered thgantfor the surrender of theollateral, or if it is made pursuant

judgmentpursuant teub.(2) to confirm the sale or other disposi o a threat, statement or notice by the merchant that the merchant
tion of the collateral upon 8ays’ notice to all parties named inintendsto take possession of the collateral.

suchaction, either personally or by certified or registered mailnistory: 1971 c. 2391991 a. 316

directedto the last-known address of the partisch notice shall ~ Underthe facts of the case, the customer did not “voluntarily surrender’collateral
state,in addition to any other matter requiteglaw the time and sub.(3). Wachal v Ketterhagen Motor Sales, Irkl Wis. 2d 605260 N.w2d 770

placeof the hearing, the amounf the judgment, the proceeds(lg78)'

receivedupon disp(_)sition of the coIIate_raI, the fair mark_et valqu5l205 Action to recover collateral. (1) Except as pro

of the collateral claimed biye merchant if such standard is appliyiged in s. 425.206 a creditor seeking to obtain possession of
cableunder s425.210 the reasonable expenses incurredi$  cq|ateralor goods subject to a consumer lease shall commence an
position of collateral, the net amount proposed todvedited  action for replevin of the collateral twased goods. Those actions
againsthe judgment, and any deficiency remaining. In additiogpajipe conducted in accordance with 289, notwithstanding s.

the notice directed to the customer shall conspicuously athese 799 01 (1) (c) and thevalue of the collateral or leased goods
customerof the right to appear at such hearing and to contest af(ightto be recovered, except that:

matterset forth in the notice. (@) Notwithstanding ss799.05 (2)and799.06 (2) process
(b) At such a hearing on confirmation, the court shall detehal|be issued by the clerk of court, and such action shall be com

mineon the basis of the evidence presented by the partiefi-by mencedupon the request of anfickr or employee of a merchant

davit or otherwise, the commercial reasonableness of the mgp the merchang behalf;

chant’s disposition of the collateral, the reasonabkpenses (b) The summons shall be in the form prescribed in )b.

incurredby the merchant in disposition of the collateral, thecom 44 complaint in the form describedsnb.(3) shall be served

pliancewith s.425.210if applicable, the resulting amount to b&yi the SUMmMons:

creditedagainst thgudgment and the remaining deficiendyol o o
lowing such hearing and determinations, the court shall enter g(i??/viyr\{r;gtnursnerr\gggi 'ﬂzdi ;S%;Sdugﬂ;ﬁobzgs le| O(sgz?rtmed
appropriateorder to satisfy th@eidgment and provide such othe ptreq P yed,

(d) On the return datef the summons or any adjournment date

relief as may be appropriate. Where the underlying transéstion h - )
aconsumer credit sale of goods or services or a consumer loal{!#{€0fthe customer shall have the right to a hearing on the issue
which the lender is subject efenses arising from 422.408 of default or other matter which questions the validity ofntiee

this hearing shall be considered a proceeding for a deficien‘g’f”t’scwm to thecollateral or leased goods, and the customer
judgmentpursuant to $#25.209 (1) ay answer move todismiss under 802.06 (2)or otherwise

(4) Following recovery of goods subjectcconsumer lease pleadto the complaint orallyout if the customer fails to appear on
pursuantto a judgment under sul), no deficiency shall be thereturn dayjudgment may be entered Bye clerk or judge in

" bleunl h hant di fihe | d d aﬁcordancewith the demands of the verified complaint, or upon
allowableunless thenerchant disposes of the leased goods ag{j 4figavit of the facts, or swortestimony or other evidence to

appliesthe proceeds to the custonseobligation,in which event: o ¢jerk or judge: and
(@) The merchant shall apply to the court which entered the (e) Judgment in such action shall determine dhéyright to
judgmentpursuant teub.(2) to confirm the sale or other dlspos:&?isessiomf the collateral or leased goods, but such judgment

tion of the leased goods upon 8 days’ notice to all parties nan@|not bar any subsequent action for damages or deficiency to
in the action, either personally or by certified or registered maie extent permitted by this subchapter

directedto the last—-known address of the parties. Sumfice ; : : ;
shallstate, in addition to any other matter required by thatime forr(r?') The summons in such actions shall be in the following
and place of the hearing, the amount of the judgrtiezyroceeds ) .
receivedupon disposition of the leased goods, thasonable Stateof Wisconsin
expensesncurred in disposition ofhe leased goods, the netCircuit Court
amountproposed to be credited against jhégment, and any .... County
deficiencyremaining. In addition, theotice directed to the cus A. B. Plaintif
tomer shall conspicuously advise the customer of the right to ,,
ﬁggggrat such hearingnd to contest any matter set forth in th%_ D. Defendant

(b) At such a hearing on confirmation, the court shall eeter
mine on the basis of evidence presented by the partiesfithsatf THE $‘IATE OF WISCONSIN
or otherwise, the commercial reasonableness of the mershaf said Defendant:
dispositionof the leased goods, the reasonable expencesed The Plaintiff named above has commencedation to recover
by the merchant in disposition of the leased goods, and the resuiissessionf the following property:

SUMMONS (Small Claim)
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[Description of Collateral or Leased Goods] (b) Enter a dwelling used by the customer as a residence except

This claim arises under a consumer credit transaction undéthe voluntary request of a customer
whichyou are alleged to be in default, as described iattaehed (3) A violation of this section is subject to425.305
complaint. History: 1971 c. 2391975 c. 94.3; 1975 c. 4071979 c. 101995 a. 2251997

IF YOU ARE NOT IN DEFAULT OR HAVE AN OBJEG 302 - . .

Underthe facts of th , th 1 did not “voluntaril d llateral
TION TO THE PLAINTIFF'S TAKING THE PROPERY ?ub.?:’;;e.rV\gcﬁgls\/?(ettgr%gsg%n Motor Sales, I Ws. 2d 60560 N.W2d 770
LISTED ABOVE, YOU MAY ARRANGE FOR A HEARIN 1978).

Notwithstandings. 421.201 (5), this section governed repossessions outside the
ON THESE ISSUESBY APPEARING IN THE CIRCUIT statewhen the contract provided for enforcement under the “internal lawiszgfof-
COURTOF .... COUNTYIN THE COURTHOUSELOCATED g, “First Wsconsin National Bank of Madison Micolaou,85 Wis. 2d 393270
IN ....,(municipality), BEFORE JUDGE .... OR ANY OTHER N.w.2d582(Ct. App. 1978).
JUDGETO WHOM THE ACTION MAY BE ASSIGNED, ON R A “breach ,Ofdt_he peage"f ?r?d?jr glglb- (2|) ha? tf;e SaftT)\e mﬁa?iphg asins. é09-,503-

; epossessioim disregard of the debtaroral protest is a breach of the peace. -Puni

(date)’ A ... (tlme)' IF YOU DO NOT APPEARATHAT tivepdamages may bg appropriate as the repsult of the breach of the Seace. Hollibush

TIME, JUDGMENT WILL BE RENDERED AGAINSTYOU v, Ford Motor CompanyL 79 Wis. 2d 799508 N.W2d 449(Ct. App. 1993).

FORDELIVERY OF THE PROPERY TO THE PLAINTIFE Repossessionnder an invalid judgmeniolates this section. Kett Community
CreditPlan, Inc228 Ws. 2d 1596 N.W2d 786(1999).

DATED ..., ... (year) The abolition of self-help repossession; the poor pay even more. White, 1973
E.E. WLR503.
. : Theimpact of denying self-help repossession of automobiles: a case study of the
Clerk of Circuit Court Wisconsinconsumer act. Whitford, Laufet975 WLR 607.
[or]
Plaintiff’s Attorney 425.207 Restraining order to protect collateral or
Plaintiff's P O. Address leased goods; abandoned property . (1) If the court finds

that the merchant probably will recover possession ofdliat
eralor goods subject to a consumer lease, and the customer is act
ing, or is about to act, with respect to the collateral or legeeds
Plaintiff's Attorney (if any) in a manner which substantially impairs the merclsgmspect
for realization of the merchasatsecurity interest or the merchant’
interestin the leased goods, the court may issue an order pursuant
Defendant P O. Address to s.813.02restraining the customer from so acting with respect
to the collateral or leased goods, and need not require a bond by
the merchant, notwithstanding 813.06
o ) ) (2) A merchant who reasonably believes that a customer has
(3) The complaint in suchaction shall conform with the ghandonedtollateral or goods subject to a consumer lease may
requirementof s.425.109 takepossession of such collateralleased goods and preserve it.
(4) Upon the written request of the customehe merchant However,the customer may recover such collateral or leased
shallproduce an accurate copfwritings evidencing any trans goodsupon request unless at the time of request the customer has
actionspursuant to anpen—end credit plan upon which the mersurrenderedhe collateral or leased goods, or judgment for the
chant'sclaim is made, and judgment shall notdmered for the merchanhas been entered in a proceeding for recovery of collat

merchantuntil the merchant does so. eralor leased goods underd25.2050r in a judgmentiescribed
(5) Uponentry of judgment for the plaintjfthe plaintif shall in s.425.203 (2) A merchant taking possession of collateral or
havethe right to: leasedgoods pursuant to this section shall promptly send netifica

(a) Have execution issue to require the shefithe county tion to the cystqmés last-known address of such action and of
wherethe collateral or leased goods may be to takesame from the customes right to recover such collateral or leaggbds
the defendant and defiver i to the plaiftr by the Gustomer pLrsuantto thie section. 1 Shall be returmed 1 he
th e(t();)oulgg(rg?;d ('ﬁt}ﬂg_fgf rgc(')%%gjzljlﬁgg%gh%%'c'al recovery ééustomerat the location wherthe merchant took possession of
. . . suchcollateral or leased goods pursuant to this sectipatdhe
_(6) Action pursuant to this section may be commenced at a8¥iion of the merchant, at such other location designated by the
time after the customer is in default, but the return day of processiomer;and any expense incurred by the merchant in taking
may not be set prior to the expiration of the period for cure of thi ssessionf, holding and returning the collateral or leased goods
difi":glrtpylggf CC;;;%TerCt(%Zr?'éga"s'fzad%ggg?gl(‘iﬂs)1975 a7 1 the customer shall be borne by the merchant. If after taking pos
421 Yo ¢ s, 497 ore e 3'25.92‘3(16) 1981 c. 3171981 c. 39%.210, 1983  Sessiorof collateral or leased goods pursuant to this subsection,
a.389 1989 a. 311993 a. 2461997 a. 250 the merchant perfects the right to possessimaugh a surrender
by the customer or a judgment undet25.203 (2pr425.205 the
425.206 Nonjudicial enforcement limited. (1) Notwith- customeris liable for the expenses set forthsid09.504 (1) In
standingany other provision of layno merchaninay take posses determiningsuch expenses, leased goods shall be considered
sion of collateral or goods subject to a consumer lease isttitis collateralunder s409.504 (1) However a customer is not liable
by means other than legal process in accordaittethis sub for expenses of holding the collateral or leagedds from the

chapterexcept when: time the merchant takes possession until the merchant perfects the
(a) The customer has surrendered the collaterdbased right to possession in the manner provided in this subsection.
goods; History: 1971 ¢.239 Sup. Ct. Orde67 Ws. 2d 585 776 (1975)1975 c. 407

. 421 4221979 c. 101981 c. 314.146 1997 a. 302
(b) Judgment for the merchant has been entered in a proceeé z o 8

ing for recovery of collateral or leased goods undéeS.2050r 405 203  Customer's right to redeem. (1) For a period of
for possession of the collateral or leased goods und@6203 15 gays following exercise by the creditor of nonjudieiaforce

(2); or _ mentrights (s425.20 or issuance of process £25.209 with

(c) The merchant has taken possession of collatetabsed regardto the collateral, the customer shall be entitled to redeem
goodspursuant to $425.207 (2) the goods by tendering:

(2) In taking possession of collateral or leased goodsyer (a) The total of all unpaid amounts, includiagy unpaid delin
chantmay do any of the following: quencyor deferral chayes due at the time of tendeithout accel

(@) Commit a breach of the peace. eration;plus
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(b) Performance necessary to carg default other than nen to defenses arising from sales482.408 and the amourdwing

paymentof amounts due; plus at the time of default of the loan paid to or for thenefit of the
(c) Any court costs, filing and service feasd bond premium customemvere $1,000 or less, the customer is not personally liable
chargesdncurred by the creditor; plus to the lender fothe unpaid balance of the debt arising from the

(cm) If a writing evidencing the consumer credit transactigjf@nand the lendés duty to dispose of the collateral is governed
by the provisions on disposition of collateral under ety to

so provides, expenses tloeeditor is entitled to recover under s.
422.413(2g) (a)and(b); plus 411 S _
(d) Whichever of the following is less: (5) Thecustomer may be liable in damageste merchant if
o . _the customer has wrongfully damaged the collateral or if, after
1. A performance deposit, in the amount of 3 scheduled-nstig o mentfor the creditor has been entered in a proceeding for

ments,or minimum payments in the case of an open-end cre ﬁoveryof collateral under s125.205 the customer has wrong

plan. . o o ~_fully failed to make the collateral available to the merchant.
2. One-thirdof the total obligation remaining unpaid with  (g) |t the merchant elects to bring an action against the cus
respecto the consumer credit transaction. tomerfor a debt arising frora consumer credit sale of goods or

(2) Tenderof the paymenand performance pursuant to subservicesor from a consumer loan in which the lender is subject to
(1) restores to the customer the custdmeghts under the agree defensesrising from sales (¢22.408, when under this section
mentas though all payments and performance had been madehasnerchant would not be entitled to a deficiency judgment if the
scheduled. merchant took possession of the collateral, and obtains judgment:

(3) Upon such redemption, any process under which the (a) The merchant may not take possession of the collateral; and
collateralhas been held shall be vacated, any pending att@lh () The collateral is not subjettt levy or sale on execution or
bedismissed, and the collateral shall be returned to the custorggijar proceedings pursuant to the judgment.

(4) The performance deposit shbétheld by the merchantto History: 1971 c. 2391973 c. 23; 1991 a. 148304, 315, 316
secureand may be applied at atime to, the remaining obliga Proofof disposal of goods in accordance with sub. (1) feshade by a merchant

. . to obtain deficiency judgment. Failure to do so need not be assertedf@srative
tions of the customer under the consumer transaction. defenseShoedeis Auto Centerinc. v Teschnerl66 Ws. 2d 198479 N.w2d 203

(5) Theexistence of the deposit does not cure any subsequ&htApp- 1991).

defaultof the customeiand thedeposit need not be credited to th . - _
; : o ; 25.210 Computation of deficiency . If the creditor is
customer’saccount until the remaining unpaid balance of thg™> g .
ransaciorbecomes equal o the depost. In e event of s curgfISH 2 STy arent purshent 92 200 (ol
uentdefault, prepayment, or other occurrence (exdefgrral : - - : :

\?vhich requirespthg c%mputation under chalto 42(7 of thteE ou{) ciency,if any, remaining after deductirtge fair market value of
standingobligation of the customgthe deposit shall be creditedthﬁigglrlatﬁggll fcrozrggthe unpaid balance.
to the amount paid for the purposes of such computation. v '

(6) Thecreditorshall not dispose of the collateral or enter into
acontract for the disposition of the collatenratil the expiration
of the period for redemption provided in this section, unless the
collateral is perishable ghreatengo decline speedily in value.
Uponthe expiration of such period any disposition of the collat . . "
eralshall be subject to s409.504 409.505and409.506 except 425.301 Remedies to be liberally administered.
thatthe customer may be liable for a deficiency only to the extdd) The remedies provided by this subchapter shall be liberally

SUBCHAPTERIII

CUSTOMER'S REMEDIES

providedin ss.425.209and425.210 administeredo the end that the customer as the aggrieved party
History: 1971 c. 2391979 c. 1089; 1983 a. 3891991 a. 3161997 a. 3021999  shallbe put in at least as good a position as if the creditor had fully
a.85. compliedwith chs.421to 427.Recoveries under ché21to 427
o o ) shallnot in themselves preclude thaard of punitive damages in
425.209 Restrictions on deficiency judgments. appropriatecases.

(1) This sectionapplies to a deficiency on a consumer credit sale 2) Any right or obligation declared by ché21 to 427 is
of goods or services and on a consumer loan in which the lenggforceableby action unless the provision declaring it speciies
is subjecto defenses arising from sales482.408; a customer (ifferentand limited gect.

is not liable for a deficiency unless the merchant has disposed 023) Notwithstandingany other section of ché21to 427, a

thegoods in good faith and in a commercially reasonable mamn&fstomershall not be entitled to recovepecific penalties pro

(2) If the merchant repossesses or accepts voluntary surreRgigedin s.425.302 (1) (a)425.303 (1)425.304 (1)pr425.305 (1)
of goods which were the subject of the sale and in which the mgfhe person violating ché21to 427 shows by a preponderance
chanthas a securitinterest, the customer is not personally liablgf the evidence that the violation was not intentional and resulted

to the merchant for the Unpaid balance of the debt al’iSing from fhﬁn a bona fide error notwithstanding the maintenanwwﬁe

atthe time of default was $1,000 or less, and the merchant is N0{4) Theliability of a merchant under ché21to427is in lieu
obligatedto resell the collateral unless the customer hasg@#el ¢ a4 not in addition to any liability under the federal consumer

ormore of the cash price and has sighed after default a state ¢rq it protection act and s838.090r 218.01010 218.0163 An
mentrenouncing the custonisrrights in the collateral. action by a person allegingviolation under chsi21t0 427 may
(3) If the merchant repossesses or accepts voluntary surrefgglhe maintained if dinal judgment has been rendered for or
of goods which were not the subject of the saleibuthich the againstthat person with respect to the same violation under the
merchantasa security interest to secure a debt arising from a Sﬁe%eralconsumer credit protection act or $38.090r 218.0101
of goods or services or a combined sale of goods and servicestgd 8.0163 If a final judgmentis entered against any merchant
theamount owing at the time of default vé000 or less, the 6us ynder chs421to 427 and the federal consumer credit protection
tomeris not personally liable to the merchant for the unpaid bact or ss138.090r 218.0101to 218.0163for the same violation,
anceof the debt arising from the sale, and therchan® duty to  the merchant has a cause of actfon appropriate relief to the
disposeof the collateral is governed by the provisions on disposixtentnecessary to avoid double liability
tion of collateral under chd01to 441 (5) If there aremultiple obligors in the same consumer credit
(4) If the lender takes possession or accepts voluntary surrgainsactionor consumer lease, there miag no more than one
derof goods in which the lender has a security interest to secpg@overyof civil penalties for each violation of ch#21to 427.
adebt arising from a consumer loan in which the lender is subjedtistory: 1971 c. 2391975 c. 4071979 c. 891985 a. 2561999 a. 31
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An error of law is not bona fide error under sub. (3). Fiist@hsin National Bank 425.308 Reasonable attorney fees. (1) If the customer
v. Nicolaou, 113 Wis. 2d 524335 N.W2d 390(1983). prevailsin an action arising from a consumer transaction, the cus

425302 Remedy and penalty for certain violations. tomershall recovethe aggregate amount of costs and expenses
(1) A person whocommits a violation to which this sectiondetérminedby the court to have been reasonably incurred on the
appliesis liable to the customer in an amount equal to: customer’sbehalf in connection with therosecution or defense

(a) Twentyfive dollars; and of such action, together with a reasonable amount for attorney

(b) Theactual damages, including any incidental and consfges

; ; (2) Theaward of attorney fees shall besin amount stitient
3;:)(|3;1tti§1rl]damages, sustained by the customerdason of the to compensate attorneys representing customers in actions arising

. . . S . from consumer transactions. In determining the amount of the

(2) This section also applies to all violations for which N@aq the court may consider:
otherremedy is specifically provided. ; . S L

History: 1971 c. 239 (@) The time and labor required, the novelty anficdity of
the questions involved and the skill requigit®perly to conduct
425.303 Remedy and penalty for certain violations. A  thecause;
personwho commits a violation tavhich this section appliesis  (b) The customary chges of the bar for similar services;
liable to the customer in an amount equal to: (c) The amount involved in the controversy and the benefits

(1) One hundred dollars; and resultingto the client or clients from the services;

(2) Theactual damages, including any incidental and conse (d) The contingency or the certainty of the compensation;
quential damages, sustained by the customerdsson of the  (e) The character of the employmewhether casual or for an
V|o[at|op. establishedind constant client; and

History: 1971 c. 239 (f) The amount of the costs and expenses reasonably advanced
425.304 Remedy and penalty for certain violations. A by the attorney in the prosecution or defense of the action.

personwho commits a violation tavhich this section applies is  History: 1971 c. 2391991 a. 3161993 a. 490
Attorneyfees awarded under this section often far exceed the amount of recovery

liable to the customer in an amount equal to the greater of:  girstwisconsin National Bank Wicolaou,113 Wis. 20524 335 N.W2d 390(1983).
(1) Twice the amount of the finance chyarin connection with ~ Awardsof attorney fees and costs are limited to instances in which a customer has
i iahili i i n that a creditor has not “fully complied with chs. 42428.” Suburban State
piv garrsacnﬁn’ eé(fggt that the Ilablrl]lty ugf%BtOhIS subsection S@%ﬂvl\(lv Squires,145 Wis. 2d 445427 N.W2d 393(Ct. App. 1988).
notbe less than nor greater than ' ; or A prevailing party is one who succeeds on any significant issue and is entitled to

(2) Theactual damages, including any incidental and consgcoverfees relating to successfully litigatissues. Footville State Bankiarvell,

; ; 146 Wis. 2d 524432 N.W2d 122(Ct. App. 1988).
quentlal damages’ sustained by the customerretgson of the Although voluntarily dismissed, prosecution of improperly venued actions vio

violation. latedthe consumer act, and the defendants were prevailing parties under s. 425.308
History: 1971 c. 239 entitledto attorney fees. Community Credit Plan, Incleahnson228 Ws. 2d 30
596 N.W.2d 799(1999).

425.305 Transactions which are void. (1) In atransae . .

tion to which this section applies, the customer shall be entitleg?25-309  Class actions.  Class actions are governed by s.
retainthe goods, services or money received pursuant to the trehd-110

actionwithout obligation to pay any amount. History: 1971 c. 239

(2) In addition, the customer shall be entitledrecover any 425.310 Liability of corporate officers. Damages or pen
sumspaid to the merchant pursuant to the transaction. altiesawarded to a customer or the administrator for a violation

History: 1971 ¢. 2391973 ¢. 2 of chs.421to 427 which cannot be collectddom a corporation
425.306 Unenforceable obligations. (1) Any chage, by reason of its insolvency or dissolution shall be recoverable
practice.term, clause, provision, security interest or other acti@@ainstthe principal agents of the corporation including, but not
or conduct in violation of chst21to 427, to theextent that the lIMited to, ofiicers, managers and assistant managers who knew

same is inviolation of chs421 to 427, shall confer no rights or °f Should havénown of or wilfully participated in such a viela
obligationsenforceable by action. ' tion, if a meaningful part of the corporatisnactivities weren

(2) Thissection shall not &fct the enforcement of ampyovi- V'ﬂ'igﬂf;f‘ ?;flhcs ';13291153943 2'9
sionthat is not prohibited by ch421to 427. ’ ) '
History: 1971 c. 2391979 c. 89 425.311 Evidence of violation. Sections402.202 and
411.202and any other statute restricting admissibility of parol
evidenceshall be inoperative to exclude or limit the admissibility
o?f evidence of an act or practice in violation of ct&l to 427.
History: 1971 c. 2391979 c. 891991 a. 148

425.307 Limitation of action. (1) Any action brought by a
customerto enforce rights pursuant to cl1 to 427 shall be

commencedvithin one year after the date of the last violation
chs.421t0 427, 2 years after consummation thfe agreement or
oneyear after last payment, whichever is lagscept with respect

to transactions pursuant to open—eamnedit plans which shall be SUBCHAPTERIV
commencedvithin 2 years after the date of the last violation; but
no action may be commenced more than 6 years after the date of CRIMINAL PENALTIES

thelast violation.
(2) Rightsunder chs421t0427 may be asserted as a defensd25.401 Wilful violations: misdemeanor . A person who
setoff or counterclaim to an action against the customer withowtlfully and knowingly engages in any conduct or practice in

regardto this time limitation. violation of chs.421to 427 may be fined not more than $2,000.
History: 1971 c. 2391979 c. 89 History: 1971 c. 2391979 c. 89
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