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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.27 Definitions.
968.02 Issuanceand filing of complaints. 968.28 Application for court order to intercept communications.
968.03 Dismissal or withdrawal of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.04 Warrant or summons on complaint. communications.
968.05 Corporations or limited liability companies: summons in criminal case968.30 Procedurdor interception of wire, electronic or oral communications.
968.06 Indictment by grand jury 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.07 Arrest by a law enforcementfifer. prohibited.
968.075 Domestic abuse incidents; arrest and prosecution. 968.32 Forfeitureof contraband devices.
968.08 Release by law enforcemenfioér of arrested person. 968.33 Reports concerning intercepted wire or oral communications.
968.085 Citation; nature; issuance; release of accused. 968.34 Use of pen register or trap and trace device restricted.
968.09 Warrant on failure to appear 968.35 Application for an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.11 Scope of search incident to lawful arrest. 968.37 Assistancen the installation and use afpen register or trap and trace
968.12 Search warrant. device.
968.13 Search warrant; property subject to seizure. 968.38 Testingfor HIV infection and certain diseases.
968.135 Subpoena for documents. 968.40 Grand jury
968.14 Use of force. 968.41 Oath or dfirmation of grand jurors.
968.15 Search warrants; when executable. 968.42 Presiding juror and clerk.
968.16 Detention and search of persons on premises. 968.43 Reporter; salary; assistant.
968.17 Return of search warrant. 968.44 Witnesses.
968.18 Receipt for seized property 968.45 Witness rights; transcripts.
968.19 Custody of property seized. 968.46 Secrecy.
968.20 Return of property seized. 968.47 District attorneywhen to attend.
968.21 Search warrant; secrecy 968.48 Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50 Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon dischgge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross—reference: See definitions in £67.02 Defendantwaives objection to the didiency of the complaint by not objecting
beforeor at the time he pleaded to the information. Dagtate, 52 W (2d) 122, 187
968.01 Complaint. (1) “Facsimile machine” has the mean NW (2d) 790.

. . ; A complaint alleging that an unidentified man stole property and gave it to defen
ing given in s134.72 (1) (a) dantwho passed it on is indidient in not alleging that defendant saw the theft or

(2) The complaint is a written statementtble essential facts knewthat the property was stolen. Stateélaugen, 52 W (2d) 791, 191 NW (2d) 12.

it int A complaint is not defective because based on statements facanwhich can
ConStltUtmgthe ofense ChaJed' A person may make a Complalnﬁot be admitted at the trial because Miganda warning was not given. Suemn

on i_nformation and belief. Except as prOVidBG_ub-(S), the COM  objectionis waived if not raised prior to trialGelhaar vState, 58 W (2d) 547, 207
plaint shall be made upon oath before a district attorney or judgé (2d) 88.
as provided in this chapter To chage a defendant witthe possession or sale of obscene materials the com
. . plaint must allege that the defendant knew the nature of the materialspa thear
(3) A person may comply with su®) if he or she makes the heacted “feloniously” is institient to chage scienter State vSchneider60 W (2d)

oathby telephone contact with the district attorney or judge, sigh@3,211 NW (2d) 630.

; ; B he complaint here being based on the poli¢ieef’'s sworn statement of what the
the statement and immediately thereafter transmits a copy of gl] ‘gedvictim described as having actually happened meets the test of reliability of

signedstatement to the district attorney or judging a facsimile  theinformer and constituted probable cause for the magistrate to proceed with the
machine. The person shall also transmit the original signed-staigsuancef a warrant calling for the arrest of the defendant. AllisdBtate, 62 W

- . o . i d) 14, 214 NW (2d) 437.
ment, without using a facsimile machine, to the district attome@An absolute privilege attached to the alleged defamatory statements made by the

orjudge. If the complaint is filed, both the original and the copfendanabout the plaintifto an assistant district attornizyseeking issuance of a
shallbe filed under $968.02 (2) criminal complaint. Begman v Hupy, 64 W (2d) 747, 221 NW (2d) 898.
History: 1989 a. 3361995 a. 351 A criminal complaint sdiciently alleges probable cause that the defendant has

While a complaint in a criminal prosecution issued subsequent to arrest doesG@gimittedthe alleged dénse when it recites thatparticipant in the crime has
havefor its purpose authorization for the seizure of the person of the defendant, E ittedhis own participation and implicates the defendant, since an inference may
ajurisdictional requirement for holding him for a preliminayamination or other ~9€ réasonably drawn that the participant is telling the truthf vRSfate, 65 W (2d)
proceedings;accordingly the face of the complaint and anyfigdvits annexed 713,223 NW (2d) 44§- ) . . .
theretomust recite probable cause for defendadétention. State ex rel. Cullenv =~ A complaint, alleging defendant Iglarized a trailer at a construction séed
Ceci, 45 W (2d) 432, 173 NW (2d) 175. bage?n gartgupop thegw_FaLs%y bstatel?weﬂtsdqf tlgﬁ Ctonﬁgaudlf; for?rtnan tthafty t(t)l?ls found

To be constitutionally stitient to support issuance of a warrant of arrest and sholfy d€i€naans automobrie had been locked In he traneds suicient 1o salisty the
probablecause, a complaint must contain the essential facts constitutingetheeof WO—Prongedest ofAguilar. Anderson vState, 66 W (2d) 233, 223 NW (2d) 879.
chargedhence a complaint in the instant case upon which the warrant for arrest gpeenote to 943.20, citing JacksorState, 92 W (2d) 1, 284 NW (2d) 685 (Ct. App.
defendantsoommate wasssued was fatally defective in merely repeating the larl979

guageof thestatute allegedly violated. (LanguageSiate ex rel. Cullen v. Ceci, 45 In determining sufciency of complaint, credibility of informantsr witnesses is
W (2d) 432, that evidence at the hearing may be used, withdrawn.) Stéifeamns,  adequatelyested by 2-prongedguilar standard. State Marshall, 92 W (2d) 101,
47W (2d) 242, 177 NW (2d) @1 284NW (2d) 592 (1979).

Asto a chage of resisting arrest, a complaint statedtatutory language is $uf Seenote to 345.1, citing State WVhite, 97 W (2d) 193, 295 NW (2d) 346 (1980).
cientand no further facts are necesséssate v Smith, 50 W (2d) 460, 184 NW (2d)  Application of Franks rule to criminal complaint discussed. Stdvamn, 123 W

889. o ) o ) ) ) (2d) 375, 367 NW (2d) 209 (1985).

A complaint is suffcient as to reliability of hearsay information where thigcef Formssimilar to the unifornirafiic citation which are used as complaints to initiate
makingit states that it idased on a written statement of the minor victim of theriminal prosecutions in certain misdemeanor cases issued by thé atessiifi-
offensechaged. State.\Knudson, 51 W (2d) 270, 187 NW (2d) 321. cientto confer subject matter jurisdiction on the court but any conviction which

A complaint in a prosecution for disorderly conduct, which allegatthe defen  resultsfrom theiruse in the manner described in the opinion is null and void. 968.02,
dantat a stated time and place violated 947.01 (1), by interfering with a pdiezr,of 968.04,971.01, 971.04, 971.05 and 971.08 discussed. 63@¢ty. 540.
the complainant, while he was taking another person into custodsgtated that the
chargewas based on the complainamiersonal observations, met the test of leg H f
sufficiencyand did not lack specificitgo as to invalidate his conviction. State va§68'02, Issuance ,and, ﬂ“ng Qf Complamt,s' (1) Except as
Becker,51 W (2d) 659, 188 NW (2d) 449. otherwiseprovided in this sectiora complaint chaing a person
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with an ofense shall be issued only by a district attornethef (d) An examination of the complainant or witness under sub.
county where the crime is alleged to have been committed. (&) may takeplace by telephone on request of the person seeking
complaintis issued when it is approved for fility the district the warrant or summons unless good cause to the contrary
attorney. The approval shall be in the form of a written inderseappears.The judge shall place each complainant or witness under
ment on the complaint. oathand arrange for all sworn testimony to be recorded, either by
(2) After a complaint has been issued, it shall be filed with@stenographic reporter or by mearisa voice recording device.
judgeand either a warrant or summons shall be issued or the cdejudgeshall have the record transcribed. The transcript; certi
plaint shall be dismissed, pursuant t®88.03 Such filing com fied as accurate by the judge or repqréar appropriate, shall be
menceghe action. filed with the court. If the testimony wascorded by means of a
(3) If a district attorney refuses or is unavailable to issueVgice recording device, the judge shall alfte the original
complaint,a circuit judge may permit the filing of a complaint, if€cordingwith the court.
the judge findsthere is probable cause to believe that the person(2) Summons. (a) In any casthe district attorneyafter the
to be chaged has committed anfefise after conducting a hear issuanceof a complaint, may issue a summons in lieu of request
ing. If the district attorney has refused to issue a complaint, heimg the issuance d warrant. The complaint shall then be filed
sheshall be informeaf the hearing and may attend. The hearingith the clerk.
shallbe ex parte without the right of cross—examination. (b) In misdemeanor actions where the maximum imptison
(4) If the alleged violator under948.55 (2)or948.60 (2) (c) mentdoes not exceed 6 months, the judge shall issue a summons
is or was the parent or guardian of a child who is injured or digsteadof a warrant unless the judge believes that the defendant
asa result of an accidental shooting, the district attorney may cavill not appear in response to a summons.
sider,among other factors, the impact of the injuryleath on the (¢ If a person summoned fails to appear in response to-a sum
alleged violator when deciding whether to issue a complainhonsissued by a district attorngipe district attorney may pro
regardingthe alleged violation. This subsection does not restrigsedito file the complaint as provided in68.02and, in addition
the factors that a district attorney may consider in deciding jndorsing his oher approval on the complaint, shall indorse

whetherto issue a complaint regarding any alleged violation. nonthe complaint the fact that the accused failed to respond to
History: 1977 c. 4491991 a. 139

: o . . . asummons.
Judgeabused discretion in barrimublic from hearing under (3). State ex rel.
Newspapers. Circuit Court, 124 W (2d) 499, 370 NW (2d) 209 (1985). (3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:
Judge’sorder under (3) is not appealable. Gavcudaroney 127 W (2d) 69377 i it i i
NW (26) 201 (Ct. App. 1985). 1. Be in writing and signed py the judge. .
Sub.(3) does not give trial court authority to order district attorney to fifereifit 2. State the name of the crime and the sectiorgelamd

or additional chages than those already brought. Unnamed Petitiowalworth  numberof the section a||eged to have been violated.
Circuit Ct., 157 W (2d) 157, 458 NW (2d) 575 (Ct. App. 1990).

See note to 968.01, citing 63 Atgen. 540. 3. Have attached to it a copy of the complaint.
Judicial scrutiny of prosecutorial discretion in decision motfile complaint. 4. State the name of the person to be arrested, if known, or if
Becker. 71 MLR 749 (1988). not known, designate theerson to be arrested by any description

968.03 Dismissal or withdrawal of complaints. @ If by which the person to be arrested can be identified with reason

the judge does not find probable cause to believe thaffanse ablecertainty
hasbeen committed or that the accused has committed it, the judge®: Statje.the datﬁ Whgrglltk\]/vas. llssufe(:] and thewrjame of the judge
shallindorsesuch finding on the complaint and file the complainf'1 0 issued it together with the title of the judgefice.
with the clerk. 6. Command that the person against wibencomplaint was
(2) An unserved warrant or summons shallihet request of madebe arrested and brought beftite judge issuing the warrant,

the district attorneybe returned to the judge who may disrtigs ©" if the judge is absent or unable to act, before some other judge
action. Such request shall be in writing, it shall state the reasdAdhe same county

thereforin writing and shall be filed with the clerk. 7. The warrant shall be in substantially the following form:
(3) The dismissals in subgl) and(2) are without prejudice. STATE OF WISCONSIN,
History: 1993 a. 486 .... County

968.04 Warrant or summons on complaint. (1) WAR- Sta:;[: of Wsconsin

RANTS. If it appears from the complaint, or from ariddvit or
affidavits filed with the complaint or after an examination under-- (Defendant(s))

oathof the complainant or witnesses, when the judge determindE STATE OF WISCONSIN D ANY LAW ENFORCEMENT
thatthis is necessaryhat there is probable causebelieve that OFFICER:

an offense has been committed and that the accused has conp complaint, copy of which is attached, having been filed with

dantor a summons in lieu thereof. The warrant or summons sh@,yry to sec. ...., Stats., and | having found that probable cause

be delivered forthwith to a law enforcementicér for service.  existsthat the crime was committed by the defendant(s).

(a) When an accused has been arrested without a warrant ango, are, therefore, commanded to arrest the defendant(s) and

is in custody or appears voluntarily before a judge, no warrggling . before me, giif | am not available, before some other
shall be issued and the complaint shall be fledhwith with & ydgeof this county. ’

judge.

(b) A warrant or summons may be issiagch judge in another
county when there is no available judge of the county in which the )
complaintis issued. The warrant shall be returnable before a -...(Title)
judgein the county in which the feinse alleged in the complaint 8. The complaint and warrant may be on the stoma. The
was committed, and the summons shall be returnable before Wharrantshall be beneath the complaititseparate forms are used,
circuit court of the county in which thefefise alleged in the cem acopy of the complaint shall be attached to the warrant.

Dated ...., .... (year)
....(Signature)

plaintwas committed. (b) Summons. 1. The summons shall command the defendant
(c) A judge may specify geographical limits for enforcemerib appear before a court at a certain time and place and shall be in
of a warrant. substantiallythe form set forth in sub@.
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2. A summons may be served anywhere in the state and it steallesbf the person seeking the warrant or summons unless goodcause&on

; . ry appears. The telephopcedure permits faster processing of the application,
be served bydelivering a copy to the defendant personally or tﬁﬁﬂle preserving a record of the basis for subsequent refRanOrder dective Jan.

leavinga copy at the defendastisual place of abode with a per1, 1988
son of discretionresiding therein or by mailing a copy to the See note to 968.01, citing Statendlliams, 47 W (2d) 242, 177 NW (2d) 61

defendant'slast-known address. It shall be served by a IavyA warrant was properly issued upon sworn testimony of a Stieaifan accom
f bfficer plice had confessednd implicated defendant, since reliable hearsay is permitted and
enrorcemen : . ) . a confession is not inherently untrustworti®krasinski. State, 51 W (2d) 210, 186
3. The summons shall be in substantially the following forniWw (2d) 314.
Wherecomplaint alleged thatliable informant procured sample of drugs from

a. When issued by a jUdge: defendant'sapartment, inference that informant observed deferslpagsessioaf
STATE OF WISCONSIN, controlledsubstance satisfied Aguilar test. Scofstate, 73 W (2d) 504, 243 NW (2d)
.... County 215.

State of Visconsin 968.05 Corporations or limited liability companies:

vs. summons in criminal cases. (1) When acorporation or lim
.... (Defendant) ited liability company is chayed with the commissioof a crimi
THE STATE OF WISCONSIN D SAID DEFENDANT nal offense, the judger district attorney shall issue a summons

. L . ' -settingforth the nature of the f@hse andommanding the corpo

A complaint, copy of which is attached, having been filed wiff), P S

meaccusie]g the dgf)(/endant of committing the crir%e ofontrary tion or limited liability company to appear before a court at a
to sec. ...., Statsand | having found that probable cause exists th%?ecmctlme and place. ) .
the crime was committed by the defendant. (2) Thesummons for the appearance of a corporation or lim

You, ..., are, therefore, summoned to appear before Branchited liability company may be served psovided for service of a

: . mmonsupon acorporation or limited liability company in a
of the .... court of ... County at the courthouse in the City of i il action. The summons shall be returnable not lesshan

answersaid complaint, on ...., ...., (year) at .... o’clackhe .... .
noon,and in case of your failure to appeawarrant for your diﬁg@?&gg;\gij
arrestwill be issued. Cross-reference: See s973.17for provision for default judgment against a-cor
Dated ...., .... (year) poration.
""(S'gn?flfre) 968.06 Indictment by grand jury . Uponindictment by a
_ o ~(Title) " grandjury acomplaint shall be issued, as provided b§68.02
b. When issued by a district attorney: upon the person named in the indictment ancp#reon shall be
STATE OF WISCONSIN, entitledto a preliminary hearing underg0.03 and all proceed
.... County ings thereafter shall be the same as if the person had been initially
State of Visconsin chargedunder s968.02and had not been indicted by a grand.jury
VS History: 1979 c. 291
... (Defendant) 968.07 Arrest by a law enforcement officer . (1) A law
THE STATE OF WISCONSIN D SAID DEFENDANT enforcemenofficer may arrest a person when:

A complaint, copy of which is attacheldaving been made  (a) Thelaw enforcement diter has a warrant commanding
beforeme accusing the defendant of committing the crime of thatsuch person be arrested; or
contrary to sec. ..., Stats. (b) The law enforcement fider believes, on reasonable
You, ...., are, therefore, summoned to appear before Branchgrounds that a warrant for the perssrarrest has been issued in
of the .... court of .... County at the courthouse in the City of ....ttgis state; or

answersaid complaint, on ...., .... (year), at .... o’clackhe .... (c) The law enforcement fider believes, on reasonable
noon, and in case of your failure to appeawarrant for your grounds,that a felony warrant fothe persors arrest has been
arrestmay be issued. issuedin another state; or

Dated ...., .... (year) (d) There are reasonable grounds to believe that the pisrson

.... (Signature) committingor has committed a crime.

.... District Attorney ~ (2) A law enforcement (iter making a lawful arrest may

4. The complaint and summons may betloe same form. commandthe aidof any person, and such person shall have the
The summons shall beeneath the complaint. If separate formsamepower as that of the law enforcemerftazfr.
areused, a copy of the complaint shall be attached to the sum (3) |f the alleged violator under948.55 (2)or 948.60 (2) (c)
mons. is or was the parent or guardian of a child who is injured or dies

(4) Service. (a) The warrant shall be directéd all law as a result of an accidental shooting, no law enforcemgicgiof
enforcemenbfficers of the state. A warrant may be seraegg may arrest the alleged violator until at least 7 days after the date
wherein the state. of the shooting.

(b) Awarrant is served by arresting the defendant and informHistory: 1991 a. 1391993 a. 486

: : i olice have probable cause for arrest without a warrant they may break down a
Ing the defendant as soon as practlcable of the nature of the Cr('ﬁiégo efectthe arrest after announcing their purpose in demanding admission. The

with which the defendant is cluged. remedyfor excessive force is not dismissal of the criminal gearNadolinskiv.

() An arrest may be made bylaw enforcement fiter with- Stitr? ‘:?r;/\s/t(sg)sezg i’o:ILeZ&NeV\\//icgggz:g Eij:ias.covered after an illegal search is invalid
outa warrant in the law enforcemenficér's possession when theStateex rel. Furlong vWaukesha County Court, 47 W (2d) 515, 177 NW (2d) 333,

law enforcement dicer has knowledge that a warrant has beenwnile probable cause for an arrest without a warrant requireariiaficer have
issued. In suchcase, the @iter shall inform the defendant as soormorethana mere suspicion, he does not need the same quantum of evidenee neces

; : b saryfor conviction, but only information which would lead a reasonalileanfto
aspractlcable of the nature of the crime withich the defendant believethat guilt is more than a possibilityhich information can bbased in part

is chaged. on hearsay State vDiMaggio, 49 W (2d) 565, 182 NW (2d) 466.
(d) Thelaw enforcement @iter arresting a defendant shall An officer need not have a warrant in his possession to makéd arrest. Schill

. . tate, 50 W (2d) 473, 184 NW (2d) 858.
'ndorseUpon the warrant the time and place of the arrest and Yh n arrest is valid where defendant, when approached by fiberp¥olunteered

law enforcement diter’s fees and mileage therefor the statement that he assumed they would be looking for him because he had been
History: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535  thelast person to see the victim alive. Scheritate, 51 W (2d) 600, 187 NW (2d)
Sup.Ct. Order 141 W (2d) xiii (1987)1987 a. 1511993 a. 4861997 a. 250 853.
Judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons Police have grounds to arrest withauvarrant where they have information from
to be issued upon the basis of sworn recorded testimony received by telephona aliable informer that a crime is to be committed, where they check the information
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andwhere defendants attempt to escape when stopped. MoBtate, 53 W (2d) tody if the officer hasreasonable grounds to believe that the per

662, 193 NW (2d) 874. f e . .
A person is not under arrest and thecef is not attempting an arrest, so far as hON'S committing or has committed domestic abuse and that the

right to use force is concerned, urtkie person knows or should know that the persoP€r'SONS actions constitute the commission of a crime.
restrainingor attempting to restrain him is arfioér. Celmerv. Quarbeg, 56 W (2d) b. When the dfcer has reasonable grounds to believe that
581,203 NW (2d) 45. : .

An arrest pursuant to a valid warrant is legal even thougbffther entered defen spousesform_er spouses or other persons who reside to_gether or
dant'shome without warning or knocking, and therefore the court had personal jufermerly resided together are committing or has@mmitted
diction. State vMonsoor 56 W (2d) 689, 203 NW (2d) 20. domesticabuse against each othtite oficer does not have to

Thefact that a witness had identified defendant by photograph wiasentfto :
supportan arrest even though the witness wasahotved to identify him at the trial. arrestboth persons, but should arrest the person whom fiberof

Statev. Wallace, 59 W (2d) 66, 207 NW (2d) 855. believesto be the primary physicaggressorin determining who
Seenote to Art. |, sec.}, citing State vTaylor, 60 W (2d) 506, 210IW (2d) 873.  is the primary physical aggressan oficer should consider the

Enforcementfficers may make constitutionally valid arrests withawtrants  intent of this section to protect victims of domestic violence, the
under(1) (d) where they have reasonable grounds to believe that the person has !

COl . . . . .
mitteda crime. Rinehart.\Btate, 63 W (2d) 760, 218 NW (2d) 323. reTatlvedegree of injury or feanflicted on the persons involved
Thepolice forceis considered as a unit. Where there is police—channeled comnandany history of domestic abubetween these persons, if that

nicationto the arrestingfficer and he acts in good faith, the arrest is based or profj i :

able cause when facts exist within the police department. Stiears, 68 W (2d) P“Story can reasonably be gsc?rtalne.d. by theeof

217,229 NW (2d) 103. c. A law enforcement diter’s decision as to whether oot
Wherebags were heavy and contained brick—blects obtained in overnight trip tg arrest undethis section may not be based on the consent of the

andwhere defendarg’house was under surveillance, there was probable cause fof.:: . : :
Aitestior possession of marjuana. Statehelps, 73 W (2d) 313 243 NW (2d) 213 VICtim to any subsequent prosecution or on the relationship of the

Testunder (1) (d) is whether arrestingioér could have obtained warrant on theP€rsongnvolved in the incident.
basis of information known prior to arrest. Police may rely on eyewitness report of d. A law enforcement diter’'s decision not to arrest under

citizeninformer Loveday v State, 74 W (2d) 503, 247 NW (2d)6L . . s
Seenoteto 66.12, citing City of Madison Ricky Two Crow 88 W (2d) 156, 276 thiS section may not be based solely upon the absence of visible

NW (2d) 359 (Ct. App. 1979). indicationsof injury or impairment.

Ap%eel’g‘gg)to Art. |, sec.], citing State vl.ee, 97 W (2d) 679, 204 NW (2d) 547 (Ct. 5 = A procedurefor the written report and referral required
Arrestby out-of-state police was valid citizsrirrest. State vSlawek, 14 W (2d) undersub.(4).

3351338 Nw (A2d) |120 (Ct. App. 18983)-\/R ders. 19 W (2d) 102. 348 NW (24 3. A procedure for notifying the alleged victofithe incident

453 g At 1 sec-T citing State yRodgers, 19 W (2d) 102, @ of the provisions in sub.(5), the procedure for releasirtge
Municipal police may arrest and detain a person for whom another municipai@/restedperson and the likelihood and probable time of the

in another county has issued a civil arrest warrant. 61 Gtnp. 275. arrestecpersors release.

Atg,.'%gﬂ','ﬁgén Is law enforcementiobr and trafic officer within 345.22. 61 1y |y the development of these policies, each law enforcement

agencyis encouraged to consult with communitgamizations
968.075 Domestic abuse incidents; arrest and pro - andother law enforcement agencies with expertise in the recogni
secution. (1) DeriNnimions. In this section: tion and handling of domestic abuse incidents.

(a) “Domestic abuse” means any of the following engaged in (c) This subsection does not limit the authority of a law
by an adult person against his lugr spouse or former spousegnforcementgency to establish policies that require arnastier
againstan adult with whom the person resides or formertided morecircumstances than those set forth in 2.
or against an adult with whom the person has a child in common:(4) RepoORTREQUIREDWHERENO ARREST. If a law enforcement

1. Intentional infliction of physical pain, physical injuryittf  officer does not make an arrest under this section whenftberof

ness. hasreasonable grounds to believe that a person is committing or
2. Intentional impairment of physical condition. hascommitted domestic abuse and that persats constitute
3. A violation of $940.225 (1)(2) or (3). the commission of a crime, thefficer shall prepare a written

4. A physical act that magause the other person reasonabl portstating why the person was rastested. The report shall

to fear imminent engagement in the conduct descrifeder esent to the district attornesyofice, in the county where the acts
subd.1. 2.or3. took place, immediately after investigation thfe incident has

beencompleted. The district attorney shall review the report to
dLterminewhether the person involved the incident should be
chaged with the commission of a crime.

(5) CoNTACT PROHIBITION. (a) 1. Unless thers a waiver

(b) “Law enforcement agency” has the meaning specified
s.165.83 (1) (b)

(2) CIRCUMSTANCESREQUIRINGARREST. (@) Notwithstanding

s.968.07and except aprovided in par(b), a law enforcement . . X ;
- : Py underpar (c), during the 72 hours immediately following an arrest
officer shall arrest and take a person into custody if for a domestic abuse incident, the arrested person shall avoid the

1. The oficer has reasonable grounds to believe that the PeLjgencef the alleged victim dhe domestic abuse incident and,

sonis committing or has committed domestic abuse and that {1, ) yjicaple, any premises temporarily occupied by the alleged

persons actions constitute the commission of a crime; and  yjctim, and avoid contacting or causing any person, other than law
2. Either or both othe following circumstances are presentanforcemenfficers and attorneys for the arrested person and
a. The oficer has a reasonable basis for believing ¢hatin  allegedvictim, to contact the alleged victim.

ueddomestic abuse against the alleged victim is likely 2. An arrested person who intentionally violates this para
b. There is evidence of physical injury to the allegitim.  graphshall be required to forfeit not more than $1,000.

(b) If the oficer’s reasonable grounds for belief under @r  (b) 1. Unless there is a waiver under. (@r a law enforcement
1. are based on a report of an alleged domestic abuse incidentoffiger or otherperson who releases a person arrested for a domes
officer is required to make an arrest under (@gonly if the report - tic abuse incident from custody less than 72 hours after the arrest
is received, within 28 days after the day the incident is allegeddRall inform the arrested person orally and in writing of the
have occurred, by thefafer or the law enforcement agency thatequirementsunder par(a), the consequences of violating the
employsthe oficer. requirementsnd the provisions of 839.621 The arrested per

(3) Law ENFORCEMENTPOLICIES. (&) Each law enforcementsonshall sign an acknowledgment on thtten notice that he or
agency shall develop, adopt and implement written policieshehas received notice adpd understands the requirements, the
regardingarrest procedures for domestic abuse incidents. Téensequences efolating the requirements and the provisions of

policiesshall include, but not be limited to, the following: $.939.621 If the arrested person refuses to sign the noticer he
1. Statements emphasizing that: shemay not be released from custody
a. In most circumstances, other than those under(2uta 2. If there is a waiver under pét) and theperson is released

law enforcement dicer should arrest and take a person inte cusndersubd.1., thelaw enforcement diter or other person who
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releaseshe arrested person shall inform the arrested person oralljJOTE: 1987 Ws. Act 346 which created this sectionstates the legislative

andin writing of the waiver and the provisions 0089.621 intént and purpose in section 1 of the Act. o .
Questiondy officer priorto arrest to determine which spouse is primary physical

3. Failure tocomply with the notice requirement under subdhggressounder sub. (3) (a) 1. b. are investigatandMiranda warnings are not
1. i i uiredwhere defendant is not deprived of freedom or questioned in coercive envi
a rﬁ)%%rg&?i%r?fﬁésogrggogﬁtlgﬁg”% Jfggts ?hdefgomli‘é‘;%?r?)éfba}ggmem. State vLeprich, 160 W (2d) 472, 465 NW (2d) 844 (Ct. App. 1991).
P X ep . ! . pp Warrantlessrrest and detention for bail jumpirg#6.49, is authorized if probable
$.939.621in any criminal prosecution. causeexists that tharrestee violated the contact prohibition in (5) (a) 1 after being
i i i i i leased under ch. 9688 Atty. Gen. 177
(c) Atany time during the 72-hour period specified in @y recasedur ! y.&en. Lrf o )
e / . i . This section applies to roommatisng in university residence halls, whether-pri
.the alleged victim may sign a written waivef the requirements vately or state owned|f criteria requiring arrest under (2) exist, law enforcement
in pat (a). The law enforcement agency shall have a waiver forsfiicer must make custodial arrest9 Atty. Gen. 109

available.

(d) The law enforcement agency responsibletierarrest of
aperson for a domestic abuse incidemall notify the alleged vic
tim of the requirements under p@) and the possibility of, proee

durefo'r\land_ hE ct c(;f awalver undler : E(Ef)' #ter shall mentofficer is satisfied that there are inficient grounds fothe
(e) Notwithstanding 968.07 a law enforcement fifer shall g ancenf a criminal complaint against the person arrested.
arrestand take a person into custody if thBagir has reasonable " pigiory: 1993 a. 486

groundsto believe that the person has violated (&gr

(6) CONDITIONAL RELEASE. A person arrested and taken int®®68.085 Citation;  nature; issuance; release  of
custody for a domestic abuse incident is eligible for conditionag¢cused. (1) NATURE. A citation under this sectids a diree
release.Unless there is a waiver undetb.(5) (c), as part of the tive, issued by a law enforcementicér, that a person appear in
conditionsof any such release that occurs during the 72 ho@weurtand answer criminal chges. A citation is not ariminal
immediatelyfollowing suchan arrest, the person shall be requiregomplaintand may not be used as a substitute for a criminal com
to comply with the requirements undib.(5) (a)and to sign the plaint.
acknowledgmentinder sub(5) (b). The arrested persarelease (2) AUTHORITY TO ISSUE;EFFECT. A law enforcement diter
shall be conditioned upon his or her signed agreemergftain  mayissue a citation to any person whom he or shedasonable
from any threats or acts of domestic abuse against the alleged groundsto believe has committed a misdemearfcitation may
tim or other person. beissuedn the field or at the headquarters or precinct station of

(6m) OFFICER IMMUNITY. A law enforcement éiter is theofficer instead of or subsequent to a lawful arrest. If a citation
immunefrom civil and criminal liability arising out of a decisionis issued,the person cited shall be released on his or her own
by the oficer to arrest or not arrest an allegetéofler if the deci  recognizance In determining whether to issue a citation, the law
sionis made in a good faithfeft to comply with this section. enforcemenbfficer may consider whether:

(7) ProsecuTionPOLICIES. Each district attorneg’ofice shall (@) The accused has given proper identification.
develop,adopt and implement written policies encouraging the (b) The accused is willing to sign the citation.
prosecutionof domestic abuse fenses. The policies shall (c) The accused appears to represent a danger of harm-to him
include,but not be limited to, the following: self or herself, another person or property

(&) A policy indicating that a prosecuterdecision not to (d) The accused can show ficient evidence of ties to the
prosecutea domestic abuse incident should not be based:  community.

1. Solely upon thabsence of visible indications of injury or  (e) The accused haseviously failed to appear or failed to
impairment; respondo a citation.

2. Upon the victims consent to any subsequent prosecution (f) Arrest or further detention appears necessary to carry out
of the other person involved in the incident; or legitimate investigative action in accordanegth law enforce

3. Upon the relationshipf the persons involved in the inci mentagency policies.
dent. (3) ConteNTs. The citation shall do all of the following:

(b) A policy indicating that when any domestic abuse incident (a) Identifythe ofense and section which the person is alleged
is reported to the district attornsyofice, including a report made to have violated, including the date, and if material, identify the
undersub.(4), a chaging decision by the district attorney shouldpropertyand other persons involved.
absentextraordinarycircumstances, be made not later than 2 (b) Contain the name and address of the person cited, or other
weeksafter the district attorney has received notice of the ingientificationif that cannot be ascertained.
dent. _ o (c) Identify the dficer issuing the citation.

(8) EDUCATION AND TRAINING. Any education and training by (d) Direct theperson cited to appear for his or her initial
the law enforcement agency relating to thendling of domestic gppearancin a designated court, at a designated time and date.
abusecomplaints shall stress enforcementcamminal laws in (4) Service. A copy of the citation shall be delivered to the

domesticabuse incidents angrotection of the alleged victim. - e ; -TVE
Law enforcement agenciesrgndmmunity oganiza?ions with personcited, and the original must be filed withe district attor
ney.

xpertisein the r nition and handlin mesti inci _
expertisein the recognition and handling gemestic abuse inc (5) Review BY DISTRICT ATTORNEY. If the district attorney

dentsshall cooperate in all aspects of the training. "
P pects g . declinesto prosecute, he or she shall notifie law enforcement
(9) ANNuAL REPORT. () Eactdistrict attorney shall submit an o o0 cvwhich issued the citation. The law enforcement agency
annualreport to the department of justice listing all of the foowgpq) atempt to notify the person cited that he or she will not be
Ing: . o _ . chargedand is not required to appear as directed in the citation.
1. The number of arrests for domestic abuse incidemt&in gy GraTioN NO BAR TO CRIMINAL SUMMONSORWARRANT. The
or her.cou.r:;]y atshcomplltted and furnished by the law enforcemepi jssuance of a citation does not bar the issuance of a summons
agencieswithin the county . ~ orawarrant for the samefefise.
2. Thenumber of subsequent prosecutions and convictions of 7y preparaTionOF FORM. The judicial conference shall pre
the persons arrested for domestic abuse incidents. scribethe form and content of the citation unders8.171
(b) The listing of the numbeaf arrests, prosecutions and €on  History: 1983 a. 433
victionsunder par(a) shall include categories by statutory refer )
enceto the ofense involved and include totals for all categorie©968.09 Warrant on failure to appear . (1) When a defen
History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 304 dantor a witness fails to appear befdhe court as required, or

968.08 Release by law enforcement officer of — arrested
person. A law enforcement diter having custody of person
arrestedvithout a warrant may release the person arrested without
requiringthe person to appear before a judge if the law enforce
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violatesa term of thalefendans or witness bond or the defen warrant. The judge shall immediately sign the original warrant
dant’'sor witnesss probation, if anythe court may issue a benchandenter on the face of the original warrant the exact time when
warrantfor the defendarg’or withess arrest which shall direct the warrant was ordered to be issued. The finding of probable

thatthe defendant or withess be brought betheecourt without causefor a warrant upon oral testimony shall be based on the same

unreasonabldelay Thecourt shall state on the record at the timkind of evidence as is didient for a warrant upon fdlavit.

of issuance of the bench warrant the reason therefor

(d) Recording and certification of testimony. When a caller

(2) Prior to the defendars’ appearance in court after tha@nformsthe judgethat the purpose of the call is to request & war

defendant'arrest under sulfl), ch.969 shall not apply
History: 1971 c. 2981993 a. 486
A bench warrant may be directed to all law enforcemdiceds in the statevith-

out regardto whether the defendant is ched with violation of a state statute or
countyordinance. The form of the warrant should be as suggested by 968.04 (3

7. 62 Atty. Gen. 208.
See note to 661D, citing 70 Atty Gen. 280.

968.10 Searches and seizures; when authorized. A
searchof a person, object or place may be made and things
be seized when the search is made:

(1) Incident to a lawful arrest;
(2) With consent;
(3) Pursuant to a valid search warrant;

rant, the judge shall place under oath epetson whose testimony
formsa basis of the application and each person applying for the
warrant. The judge or requesting person shall arrange for all
rntestimony to be recorded either &ptenographic reporter
or by means of a voice recording device. The judge shall have the
recordtranscribed. The transcrigtertified as accurate by the
judgeor reporteras appropriate, shdle filed with the court. If
thetestimony was recorded by means of a voice recording device,

n?ﬁé‘judge shall also file the original recording with the court.

(e) Contents. The contents of a warrant upon oral testimony
shallbe the same as the contents of a warrant ugioiaat.

(f) Entry of time of execution. The person who executtse
warrantshallenter the exact time of execution on the face of the

(4) With the authority and within the scope of a right of lawfufjuplicate original warrant.

inspection;

(4) LocATION OF SEARCH. A search warrant may authorize a

(5) Pursuant to a search during an authorized temporary qu&sarchto be conducted anywhere in the state and may be executed

tioning as provided in 968.25 or

(6) As otherwise authorized by law

Totality of circumstances justified search for concealed weapon. PeniState;
74W (2d) 94, 246 NW (2d)15.
See note to Art. |, secllciting Kelly v State, 75 W (2d) 303.

968.11 Scope of search incident to lawful arrest.  When
a lawful arrest is made,law enforcement éiter may reasonably
searchthe person arrested and an area within such psisane
diate presence for the purpose of:

(1) Protecting the dicer from attack;

(2) Preventing the person from escaping;

(3) Discovering and seizing the fruits of the crime; or

(4) Discoveringand seizing any instrumengsticles or things

which may have been used in the commission of, or which ma

constituteevidence of, the &nse.
Automobilesearch consistent witBelton does not violate this section. Tk

pursuanto its terms anywhere in the state.

History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 W (2d) xiii (1987).

Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for
written affidavits as the basis for search warrantselefhoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review

Sub.(3) (a) is amended to eliminate the preference for writfetasits as the basis
for search warrantsTelephonedestimony allows faster response and the transcribed
recordis no less adequate for review

Sub.(3) (c) is amended to eliminate the preference for writtiesits as the basis
for search warrantsTelephonedestimony allows faster response and the transcribed
recordis no less adequate for review

Sub. (3) (d) is amended to authorize that the testimony be recorded either by a
stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]

968.13 Search warrant; property subject to seizure.

(1) A search warrant may authorize the seizure of the following:
(@) Contraband, which includes without limitation because of
enumerationlottery tickets, gambling machines or other gam
bling devices)ewd, obscene or indecent written matpgéctures,

tion does not require proof offifer’s subjective intent when conducting search inciSoundrecordings or motion picture films, t@rd money owritten

dentto arrest. State ¥ry, 131 W (2d) 153, 388 NW (2d) 565 (1986).
See note to Art. |, s.11 citing State vTompkins, 144 W (2d) 16, 423 NW (2d)
823 (1988).

968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A

instrumentsand the tools, dies, machines or materials for making
them,and controlled substances, as defined §64.01 (4) and
controlledsubstance analogs, as defined ®64..01 (4m)andthe
implementsfor smoking or injecting them. Gambling machines

searchwarrant is an order signed by a judge directing a laQF othergambling devices possessed by a shipbuilding business

enforcemenbfficer to conduch search of a designated person,

thatcomplies with s945.095are not subject to this section.

designatedbject or a designated place for the purpose of seizing(b) Anything which is the fruit of or has been used indtwe
designatecproperty or kinds of propertyA judge shall issue a missionof any crime.

searchwarrant if probable cause is shown.

(c) Anything other than documents which may constitute evi

(2) WARRANT UPONAFFIDAVIT. A search warrant may be basedlenceof any crime.

upon sworn complaint or #iflavit, or testimony recorded by a

phonographiceporteror under sub(3) (d), showing probable

(d) Documents which magonstitute evidence of any crime,
if probable cause is shown that the documents are under the con

causetherefor The complaint, éitlavit or testimony may be upon trol of a person who is reasonably suspected to be concerned in the

informationand belief.

(3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A
searchwarrant may be based upon sworal testimony commu
nicatedto the judge by telephone, radio other means of elec

commissionof that crime under €39.05 (2)

(2) In this section, “documents” includes, but is not limited to,
books, papers, records, recordings, tapes, photographs, films or
computeror electronic data.

tronic communication, under the procedure prescribed in this Subnistory: 1971 c. 2191979 c. 811995 a. 1, 448

section.

An adversary hearings not necessary for the seizure of a limited quantity of
scenenaterial as evidence but is necessary before moretgentiary copies are

(b) Application. The person who is requesting the Warra@ized.State ex rel. Howard ©'Connell, 53 W (2d) 248, 192 NW (2d) 201.

shall prepare a duplicate original warrant aedd the duplicate
original warrant, verbatim, to the judge. Thelge shall enter

968.135 Subpoena for documents. Upon the request of

verbatim, what is read on the original warrant. The judge maye attorney generair a district attorney and upon a showing of

directthat the warrant be modified.

probablecauseunder s968.12 a court shall issue a subpoena

(c) Issuance. If the judge determines that there is probableequiringthe production of documents, as specified 968.13
causefor the warrant, the judgghall order the issuance of a war (2). The documents shall be returnable todbert which issued
rant by directing the person requesting the warrant to sign ttiee subpoena. Motions to the court, including, but not limited to,

judge’sname on the duplicate original warram addition, the

motionsto quash or limit the subpoershall be addressed to the

personshall sign his or her own name the duplicate original court which issued the subpoena. Any person whiawfully
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refusesto produce the documents may be compelledbtso as 968.19 Custody of property seized. Property seized under
providedin ch.785. This section does not limit orfaft any other a search warrant or validly seized without a warrant shall be safely
subpoenauthority provided by law keptby the oficer, who may leave it in the custody of the sHerif
History: 1979 c. 811771983 a. 443.4. andtake a receipt therefmo long as necessary foe purpose of
Bank'svoluntary surrender of records other than those demanded on the subp¢sang produced as evidence on any trial.
E)éovEesan%%s)is for suppression. StatSwift, 173 W (2d) 870, 496 NW (2d) 713
t. App. . . .
968.20 Return of property seized. (1) Any persorclaint
968.14 Use of force. All necessary force may be usectie g the right to possession pfopertyseized pursuant to a search
cutea search warrarr to efect any entry into any building or Warrantor seized without a search warrant may apply for its return
propertyor part thereof to execute a search warrant. to the circuit court for theOUnty in which the property was seized
Seenote to Art. 1, sec. 1], citing State vMeier, 60 W (2d) 452, 210 NW (2d) 685. Of Where the search warrant wasurned. The court shall order
Wherea warrant is issued to search a residencevisience of drug dealing, exi Suchnotice as it deems adequate to be given the district attorney
gentcircumstances exist to allow police to execute a “no knock” search. S&iee v gndall persons who have or may have an intaresie property

vens,181 W (2d) 410, SLNW (2d) 591 (1994). . andshall hold a hearing to hear all claims to its true ownership.
Exigent circumstances are always present in the execution of searchnts

involving felonious drug delivetyln such case police are not required to adhere & the right to possession is proved to the ceusttisfaction, it
therule of announcement when executing such a war@tate vRichards, 201 W  shall order the propertyother than contraband or property €ov
92d)839, 569 NW (2d) 218 (1996). eredunder sub(1m)or (1r) or s.951.165 returned if:
NOTE: Sub. (1) (intro.) is amended eff. 12-1-99 997 Wis. Act 192to read:
968.15 Search warrants; when executable. (1) A search (1) Any person claiming the right to possession of pperty seized pursuant
warrantmust be executed ameturned not more than 5 days afteto a seach warrant or seized without a seach warrant may apply for its return
the date of issuance. to the circuit court for the county in which the property was seized or whez the
L . . searchwarrant was returned. The court shall order such notice as it deems ade
(2) Any search warrant not executed within the tjpnevided qguate to be given the district attorney and all persons who have or may have an

in sub.(1) shall bevoid and shall be returned to the judge issuinigterest in the property and shall hold a hearing to hear all claims to its truewn-
it. ership. If the right to possession is poved to the courts satisfaction, it shall

order the property, other than contraband or property covered under sub. (1m
Executionof search warrant is timely if in complianegth (1) and if probable flr) or 2 1p73_t{2 or 173.21 (4) (b)etumedpif: perty cov ! ub. (1m)
of

causewhich led to issuance still exists at time of execution. Defense has burden R . . .
proof in timeliness challenge. StateBdwards, 98 W (2d367, 297 NW (2d) 12 (@) The property is not needed as evidenci# peededsatis

(1980). factory arrangements can be made for its return for subsequent use
968.16 Detenti q hof ) asevidence; or
. etention and search of persons on premises. ; ; Ch it i :
The person executing theearch warrant may reasonably detaieorgsgle?éldproceed|ngs in which it might be required have been
andsearch any person on the premises at the time to protect him . . L
self or herself from attack or to prevent the disposatarceal (1m2 @ I?_th's subsection: L
mentof any item particularly described in the search warrant. 1. “Crime” includes aract committed by a juvenile or incem
History: 1993 a. 486 petentadult which would have been a crime if the act had been
Defendanthad suficient control and dominion over car for it to be considerecOmMmMmittedby a competent adult.

(g(rje;Tlgszle?C]tusAtg{;rl%g(e)?rch of defendant. StatdReed, 156 W (2d§46, 457 NW 2. “Dangerous weapon” has the meaning given 0R8.22

Seenote to Article |, Sectionllciting State vJeter 160 W (2d) 333, 466 NW (2d) (10). ) ) ]

21;(9&- /?pp- 1991). " X duri oo (b) If the seized property is a dangerous weapon or ammuni
risk of persomot named in search warrant during execution of warrant was r

sonablewvhere occupants of the residence were very likely to be involved in drug tﬁ’ﬁ).n’ the pf(’pe.”y Sh.a” not be returnemiany person who com
ficking; drugs felt in a pocket during the frisk were lawfully seized where feenf Mitted acrime involving the use of the dangerous yveapdhe)r
hadprobable cause to believe there was a connection between what was felt and @immunition. The property may be returned to the rightful owner
inal activity. State vGuy 172 W (2d) 86, 492 NW (2d) 311992). underthis section if the owner had no prior knowledge of and gave
no consent to the commission of the crini&roperty which may

968.17 Return of search warrant. (1) The return of the o pe returnedo an owner under this subsection shall be disposed
searchwarrant shall be made within 48 hours after executidimeto dpf under subs(3) and(4).

clerk designated in the warranthe return shall be accompanie

by a written inventory of any property taken. Upon request, t ; -
clerk shall deliver a copy of the inventory to the per&am 3) (cv), the court that issued that order shall order the firearm

whom or fromwhose premises the property was taken and to tH?éurnedif the prohibitionunder s51.20 (13) (cv) 1lhas been can
applicantfor the searfh warrant. propery celedunder s51.20 (13) (cv) 2or (16) (gm)

_ : ; : 2) Propertynot required for evidence or use in further inves
(2) An affidavit or complaint made in suppat the issuance . (2
of the warrant and the transcript of any testimony taken shall%:%?t'on' unless contraband or property covered under (duh)

Tf (1r) If the seized property is a firearm seized undéd 20

" ; e : 1r) or s.951.165 may be returned ke oficer to the person
filed with the clerk within 5 days after the date of the execution ; : : g -
any search warrant. om whom it was seized without the requirement of a hearing.

NOTE: Sub. (2) i ded eff. 12-1-99 BP97 Wis. Act 192to read:
History: 1971 c. 298 ub. (2) is amended e P97 Wis. Ac o rea

In computing the time within which a search warrant must be returned, the co&gh(z) Property not required for evidence or use in further investigation, unless
may exclude the hours between 4:30 Friday and 8 A.M. Man8agh a delay would traband or property covered under sub. (1m) or (1njor s. 173.12, may be

notaffect the validity of the search. StateMeier, 60 W (2d) 452, 210 NW (2d) 685. ﬁgt“Ji':'ggqeb% g;z ﬁg';el; to the person fom whom it was seized without the
Thetrial court erred in suppressiogntrolled substances and associated parapher a 9

naliaseized pursuant to search warrant on the grehatda transcript of testimony ~ (3) (@) First class cities shall dispose of dangerous weapons
uponwhich thewarrant was based was not filed within 5 days of its execution, @ ammunition seized 12 months after takpagpsession of them
requiredby (2), because: (1) 968.22 provides that no evidence seizedsazdeh . ; ;
warrant be suppressed dueechnicalirregularities not décting defendarns’ sub if the Own,e-raUthonzed under su(ﬂ.m), has I’le[ .req,ues'[ed the,”
stantialrights; (2)the 5-day filing requirement is a ministerial duayiolation of ~ returnandif the dangerous weapon or ammunition is not required
which does not invalidate search absent prejudice; and (3) there was no prejudifgr evidence or use in further investigation and has not disen
wherethe transcript was filed approximately 6 wegkisr to the filing of the infor . L
mation,before which defendant was statutorily precluded from makingratipn pos_,edof pursuant to a court Qrder at the completion of a C”_mmal
to suppress. State Elam, 68 W (2d) 614, 229 NW (2d) 664. actionor proceedingDisposition procedures shall be established
by ordinance or resolution and may include provisions autho
968.18 Receipt for seized property . Any law enforcement rizing an attempt to return to the rightful owner atgngerous
officer seizing any items without a search warrant shall giveweaponsr ammunition which appear to be stolen or are reported
receiptas soon as practicable to the person from whose possessioten. If enacted, any sugtrovision shall include a presumption
theyare taken. Failure to give such receipt shallewader the evi thatif the dangerous weapons or ammunition appear to be or are

denceseized inadmissible upon a trial. reportedstolen an attempwill be made to return the dangerous
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weaponsor ammunition to the authorized rightful ownéf the This section applies although a crimiraattion has not been commenced; the prop
; : ; owner has the burden of moving for the return of the prap&tpreme \deo,
returnof a seized dangerous weapon other than a firearm is ﬁ@tv Schulz, 808 F Supp. 1380 (1992).

requestedy its rightful owner under sufil) and is not returned

by the oficer undersub.(2), the city shall safely dispose of theggg 21 Search warrant; secrecy . A search warrant shall be
dangerousveapon grif the dangerous weapon is a motor vehiclggsedwith all practicable secrecgnd the complaint, idiavit or
asdefined in $340.01 (35) sell the motor vehicle following the testimonyupon which it is based shall not be filed with the clerk
procedureunder s973.075 (4)or authorize a law enforcement,, made public in any way until the search warrant is executed.
agencyto retain and use the motor vehicle. If the return of a seized

firearmor ammunition is not requested by its authorized rightfglsg 2o Effect of technical iregularities.  No evidence

ownerunder sub(1) and is not returned by thefiobr under sub. ¢qi-edqunder a search warrant shall be suppressed becagsh of

(2), the seized firearm or ammunition shall be shipped to afd.y| jrreqularities not #cting the substantial rights of the defen
becomeproperty of the state crime laboratories. A person desigy 1+

nat.edby the department of Justicaay deStrOy any material for Theincorrect identification of a building’address in the warrant wateahnical

which the laboratory has no use or arrange for the exchange:@rand did not render the resulting search unreasonable when the search made was

materialwith other public agencies. In lieu of destruction, shou$f the building identified by the informant which was otherwise correctly identified

derweapons for which the laboratories have no use shall be tur warrant. State Micholson, 174 W (2d) 542, 497 NW (2d) 791 (Ct. App. 1993).
- | tes to Art. |, 11

overto the department of natural resources for sale and distribu> 0 -0 "eS 10 At 1 SE¢

tion of proceeds undgrzg_.934 o 968.23 Forms. The following forms for use under thikapter
(b) Except as provided in p&a) or sub(1m)or(4), acity vil-  areillustrative and not mandatory:

lage, town or county or other custodian of a seized dangero§§ATE OE WISCONSIN

weaponor ammunition, if the dangerous weapon or ammunition '

is not required for evidence or use in further investigation and has County

not been disposed of pursuant to a court order at the completfdr-IDAVIT OR COMPLAINT.

of a criminal action oproceeding, shall make reasonabferts In the .... court of the .... of ...

to notify all persons who have or may have an authorized rightful A, B., being duly sworn, says that on the .... day of ..., A. D.,

interestin the dangerous weapon or ammunition of the application (year), in saicounty in and upon certain premises in the (city

requirementsinder sub(1). If, within 30 days after the notice, antown or village) of .... in saidounty occupied by .... and more par

applicationunder sub(1) is not made and the seized dangerougularly described as follows: (describe the premises) there are

weapon or ammunition is neéturnedby the oficer under sub. now located and concealed certain things, to wit: (describe the

(2), the city village, townor county or other custodian may retaifhingsto be searched for) (posses$edthe purpose of evading

the dangerous weapon or ammunition @udhorize its use by a or violating the laws of the state ofi$onsin and contrary to sec

law enforcement agencgxcept that a dangerous weapon used i ... of the Wisconsin statutes) (owhich things were stolen

the commission of a homicide or a handgun,da$ined in s. from their true ownerin violation of section .... of the M¢onsin

175.35(1) (b) may not beetained. If a dangerous weapon othestatutes)or, whichthings were used in the commission of (or may

thana firearm is not so retained, thity, village, town or county constitute evidence of)@imeto wit: (describe crime) committed
or other custodiashall safely dispose of the dangerous weapg violation of section .... of the Mtonsin statutes).

or, if the dangerous weapon is a motor vehicle, as defined in SThefacts tendin ; ey i

. . g to establish the grounds for issuing a search
340.01(35), sell the.motor vehicle foIIgvvmghe procedure under warrantare as follows: (set forth evidentiary facts showing prob
s.973.075 (4) If a firearm or ammunition is not so retained, thﬁblecause for issuance of warrant).

city, village, town or county or other custodian shall ship it to the . .
statecrime laboratories and it is then the property ofidherate Whereforethe said A. Bprays that a search warrant be issued
to search suclpremises for the said properand to bring the

ries. A person designated by the departmehiustice may ame,if found, and the person inhose possession the same is

destroyany material for which the laboratories have no use E} .
arrangefor the exchange of material with other public agencie@und: before the said court (dsefore the .... court for .... county),
be dealt with according to law

In lieu of destruction, shoulder weapons for which the laborato

hasno use shall be turned over the department of natural (Signed) A. B.
resourcedor sale and distribution of proceeds undet%934 Subscribed and sworn to before me this .... day of ...., .... (year)
(4) Any property seized which poses a danger to life or other ..., Judge of the .... Court.

propertyin storage, transportation or use and whsafot required STATE OF WISCONSIN,
for evidence or further investigatiahall be safely disposed of Count

: y
upon command of the person in whose custdiagy are com SEARCH WARRANT
mitted. The city village, town or county shall by ordinanceres :
olution establish disposal procedures. Procedures may incldgdhe .... court of the ... of ....
provisionsauthorizing an attempt to return to the rightiuiner THE STATE OF WISCONSIN, @ thesherif or any constable or
substancesvhich have acommercial value in normal businessany peace dfcer of said county:

usageand donot pose an immediate threat to life or propetty ~ WhereasA. B. has this day complained (in writing) to the said
enactedany such provision shall include a presumption that if th@urtupon oath that on the .... day of ...., A. D., .... (year), in said
substanceappears to be or is reportstblen an attempt will be county,in and upon certain premises in the (dibyvn or village)
madeto return the substance to the rightful owner of .... in said countyoccupied by ... .... and more particularly
History: 1977 ¢.260 1977 c. 44%.497, 1979 c. 2211981 ¢. 1601983 a. 189 describedas follows: (describe the premises) there are now
2'33223 (S? igSg Zf 3(7)%28593622 31'25%35072;_‘1?9%22%%(35) 1987a. 2081987 2. atedand concealed certain things, to wit: (describe_the things
~ Claimantof property seized has therden of showing that it is not contraband and0 be searched for) (possessed fOt‘. the purpose of evadlng or violat
is not needed as evidence in a possible retrial. Money may be appliepaythent  ing the laws of the state of ié¢onsinand contrary to section ....
gggf’u“se' fees. @terv. Sauk County Clerk of Court, 53 W (2d) 178, 191 NW (d) the \Nisconsin statutes) (owhich things were stolen from their
Under(1m) (b) term “rightful owner” refers to innocent person who owned fireardf U€ OWNEY in violation of section ... of the l€onsin statutes) (or

or ammunition at time éénse was committed. StateWilliams, 148 W (2d) 852, which things were used in the commissior(@f may constitute

43€vr':“’t"h(2d) 9:_2‘_‘t (i‘-tApp- %1989); S durina i oo A ' evidenceof) a crime, to wit: (describe crime) committed in viola
etherexplicit photograpns seize: uring the execution of a search warrant w, . : H

contrabandliscussed. In re Return of Property in Stat8enhof, 185 W (2d) 600, ﬁﬁn of section of the Wconsin Statu'[es) ,and prayed that
518NW (2d) 307 (Ct. App. 1994). searchwarrant be issued to search said premises for said property
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Now, therefore, in the name of the state a¥@nsin you are law enforcement dicer may take it and keep it until the comple
commandedorthwith to search the said premises for said thingson of the questioning, at which time the law enforcemefitef
andif the same or any portion thereof are found, to bring the sast&lleither return it, if lawfully possessed, or arrest the person so
andthe person in whose possession the same are found, and refuestioned.
this warrant within 48 hours before the said cdorf before the  History: 1993 a. 486

i i Investigatorystop—and-—frisk for sole purposédiscovering suspestidentity was
court for_ Coumy)’ to be dealt with accordmg ta law lawful under facts of case. StateFlynn, 92 W (2d) 427, 285 NW (2d) 710 (1979).
Dated this .... day of ...., .... (year) Stop and frisk was not unreasonable search and seizure. . Stfitmmson, 1.3

...., Judge of the .... Court. W (2d) 389, 335 NW (2d) 814 (1983).
This section permits €iter to search passenger compartment of vehicle/dap
INDORSEMENT ON VARRANT onswhere individual whaecently occupied vehicle is stopped under 968.24 dRd of
Received by me ..., .... (year), at .... o'clock ....M. cer‘“reasonably suspects that he or another is in danger of physical injury”. .State v

_ Moretto, 144 W (2d) 171, 423 NW (2d) 841 (1988).
..., Sherif (or peace dicer) Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.
1988.

RETURN OF OFFICER
State of Vikconsin
.... Court,
.... County

968.255 Strip searches. (1) In this section:
(@) “Detained” means any of the following:

. . - 1. Arrested for any felony
| hereby certify that by virtue of the within warrant | searched 2. Arestedfor any misdemeanor under67.3q 940.19

the within named premises and found the following things,
(describethings seized) and have the same now in my posses: éfl .é(l)(l), 941.23 941.237 941.24 948.6Q 948.605 (2) (apr

subjectto the direction of the court.
Dated this .... day of ...., .... (year)
...., Sherif (or peace dfcer)

3. Taken into custody under®38.19and there are reasonable
groundsto believe the juvenile has committed an act which if
committedby an adult would be covered under suhdr 2.

4. Arrested for any misdemeanor not specifiestind2., any
968.24 Temporary questioning without arrest. After  otherviolation of state law punishable by forfeiture or any local
havingidentified himselfor herself as a law enforcementicgr, ~Ordinanceif there is probable cause bielieve the person is con
a law enforcement tiéer may stop a person in a public place fog€alinga weapon or a thing which may constitute evidence of the
areasonable period of time when théiagfr reasonably suspectsoffensefor which he or she is detained.
that such person is committing, is abaatcommit or has com (b) “Strip search” means a search in which a detgieesorns
mitteda crime, and may demand the name and addfdlss per  genitals,pubic area, buttocir anus, or a detained female person’
sonand an explanation of the persoabnduct. Such detentionbreastjs uncovered anelither is exposed to view or is touched by
and temporary questioning shall be conducted in the viciniggperson conducting the search.

History: 1997 a. 250

wherethe person was stopped. (2) No person may be the subject of a strip search unless he or
History: 1993 a. 486 o ) sheis a detained person and if:
Suspiciousehavior of driver and passenger justified detention. St&eebel, h . h his of th

103W (2d) 203, 307 NW (2d) 915 (1981). (a) The person conducting the search is of the same ¢b& as

Defendant'slight from police oficer may using totality of circumstances test-jus persondetained, unless the search is a body cavity search con
tify v(varrar;tless investigatory stop. Statdackson, 147 W (2d) 824, 434 NW (2d) ductedunder sub(3);
386(1989). - ’ . .
Actionssuggesting to reasonable policéice that individual is attempting to fiee (D) Thedeta'ned person is not exposed to the view of any per
is adequately suspicious to support investigatory stop. Statelerson, 155 W (2d) sonnot conductlng the search;
77,454 NW (2d) 763 (1990). (c) The search is not reproduced through a visuaoand
Seenoteto Art. 1, Sec. 1, citing State vRichardson, 156 W (2d) 128, 456 NW . ! p u ug visu
(2d) 830 (1990). recording;

Terry rule appliesonce person becomes valid suspect even though encounter was(d) A person conducting the search has obtained the prier writ
initially consensual; if circumstances show investigation is not completpect

doesnot have right to terminate it. StateGoyer 157 W (2d) 532, 468IW (2d) 424 €N permis_sic_m c_)f t.he chief, shdrdr law en_forcem.ent a_dminiStra
(Ct. App. 1990). tor of the jurisdiction where the person is detainedyisror her
Whena persors activity may constitute either a civil forfeiture or crime, investigadesignee,unless therds probable cause to believe that the

tive stop may be performed. Stat&vier, 165W (2d) 673, 478 NW (2d) 63 (Ct. App. : ; f .
1991). detainedperson is concealing a weapon; and

ftA “showup” where police preSﬁnt a sirf1tgle ﬁuspect to a witness for identificgtion, (e) A person conducting the search prepares a report identify
oftenat or near a crime scene shortly after the crime occurs, is suggestivet but; i i
impermissiblysuggestivper se. State vGarner 207 W (2d) 520, 558 NW (2d) 916 'tf‘g thg {)ersog oletalnefdt,rgl per:sonj t%ondu%mg thteh S?a“lih‘ the
(Ct. App. 1996). ime, date and place of theearch and the written authorization

Detaininga person at his home, then transporting him about one mile to the sceggjuiredby par(d), and provides a copy of the report to the person
of an accident in which heas involved, was an investigative stop and a reasona%tained
partof an ongoing accident investigation. Stat@wartana, 213 W (2d) 440, 5KV ) . . )
(2d) 618 (Ct. App. 1997). (3) No person other than a physician, physician assistant or

Thatthe defendant is detained in a tempofBayy stop does not automatically ragisterechurse licensed to practice in this state may conduct a
mearMiranda warnings are not required. Whether the warnamgsrequired depends

on whether aeasonable person in the defendapbsition would have considered body cavity search.
?(':TSAG"F';;’{‘%%” to be in custoditate vGruen, 218 W (2d) 581, 58&W (2d) 728 (4) A person who intentionally violates this section may be
NOTE: See also the notes to Article |, sectionl]to the Wisconsin Constitu fined not morethan $1,000 or imprisoned not more than 90 days
tion. or both.
. - (5) Thissection doesot limit the rights of any person to civil
968.25 Search during temporary questioning. ~ When a gamagesr injunctive relief.

law enforcement dicer has stopped a person for temporary gues (6) A law enforcement agencgs defined in £65.83 (1) (b)

tioning pursuant to $968.24and reasonably suspects that he Qp v omyigate rules concerning strip searches which at least
sheor another is in danger of physical injutlye law enforcement eetthe minimum requirements of this section
officer may search such person for weapons or any instrumenf'SF ’

article or substance readily capable of causing physical imjpdy (/) This section does not apply to a search of any person who:
of a sort not ordinarily carried in public places by law abiding per () Is serving a sentence, pursuant tmaviction, in a jail, state
sons. If thelaw enforcement iter finds such a weapon or instru Prisonor house of correction.

ment,or any other property possession of which the law enforce (b) Is placed in or transferred a secured correctional facility
mentofficer reasonably believes may constitute the commissiasdefined in s938.02 (15m)or a securedhild caring institution,

of a crime, or which magonstitute a threat to his or her saféte  asdefined in s938.02 (15g)
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(c) Is committed, transferred or admitted undersdh971or 968.27 Definitions. In $5.968.28t0 968.37
975, (1) “Aggrieved person” means a person who was a party to
(d) Is confined as a condition of probation und&78.09 (4) anyintercepted wire, electronic or oral communication or a per

History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 95105,1995 son against whom the interception was directed.
a.77,154 1997 a. 35 2) “A | fer” f i he h
Intrusive searches of the mouth, nose or ears are not covered by (3). H,owever( ) ural transfer” means a transfer Contammg the human

searchesf those body orifices should be conducted by medical personnel to comgipice at any point from the point of origin to the point of reception.
with 4th and 5th amendment1 Atty. Gen. 12 (3) “Contents”whenused with respect to any wire, electronic
968.256 Search of physically disabled person. (1) In Or oral communication, |n(:_|udes aimformation concerning the
this section, “physically disabled person” means a person whgPstancepurport or meaning of that communication.
requiresan assistive device for mobiliyncluding, but not limited ~ (4) “Electroniccommunication” means any transfer of signs,
to, a wheelchajrbrace, crutch or artificial limb. signals,writing, images, sounds, data or intelligence of any nature

(2) A search of a physically disabled person shalcbe wholly or partially transmitted by wire, radio, electromagnetic,
ductedin a careful mannerlf a search of a physically disablegPhotoelectronior photooptical system. “Electronic communica
person requires the removal of an assistive device or involveeq” does not include any of the following:

personlacking sensation in some portion of his or her haioky (a) The radio portion of a cordless telephone communication
searchshall be conducted with extreme care by a person who iiagtis transmitted between the cordless telephone handset and the
hadtraining in handling physically disabled persons. baseunit.

History: 1979 c. 240 (b) Any wire or oral communication.
968.26 John Doe proceeding. If a person complains to a_, (€) Any communication made through a tone—only paging
judge that he or she has reason to believe that a crime has e

committedwithin hisor her jurisdiction, the judge shall examine (d) Any communication from a tracking device.

the complainant under oath and any witnesses produced by him(5) “Electronic communication service” means any service
or her and mayand at the request of the district attorney shalt, suthat provides its users with the ability to send or receive wire or
poenaand examine other witnesses to ascemdiather a crime electroniccommunications.

has been committed and by whom committe@he extent to (6) “Electronic communications system” means any wire,
which the judge may proceed in the examination is within thgdio, electromagnetic, photooptical or photoelectronic facilities
judge’sdiscretion. The examination may be adjourned and mgy the transmission of electronic communications, and any com
be secret. Any witness examined under this section @ puterfacilities or related electronic equipment for #lectronic
counselpresent at the examination but the cousselll not be  storageof those communications.

allowed to examine his or her client, cross—examine other wit (7) “Electronic, mechanical or other device’ means any

nesser aigue before the judge. If it appears probable from the.iceor apparatus which can be used to intercept a wire, elec
testimonygiven that a crime has been committed and who CO@Pdpnic or oral communication other than:

mittedit, thecomplaint may be reduced to writing and signed an - . .
verified; and therpeupon a)\//varrant shall iséuethg arrestgof the .. (@) Any telephone or telegraph m_stru_m_ent, equipment or facil
accused. Subject to s971.23 if the proceeding is secret, themes’Or any.component thereof, which is: )
recordof the proceeding and the testimony taken shall nopba 1. Furnished to the subscriber or user by a provider of elec
to inspection by anyone except tHistrict attorney unless it is tronic or wire communicatioservice in the ordinary course of its
usedby the prosecution at the preliminary hearing or the trial 8¢/Sinessand being used by the subscriber or user in the ordinary
theaccused and then only to the extent that it is so usexburt, courseof its business or furnished by the subscrifreuser for

on the motion of a district attornegay compel a person to testifyconnectio_rto the facilities of the service and used in the ordinary
or produce evidence under272.08 (1) The person is immune COUrseof its business; or _ _ _
from prosecution as provided in 872.08 (1) subject to the 2. Beingused by a provider of electronic or wire communica
restrictionsunder s972.085 tion service in the ordinary course of its business, or by a law

History: 1989 a. 1221991 a. 88223, 315. enforcemenfficer in the ordinary course of his or her duties.

A defendantnust be allowed to use testimony of witnesses at a secret John Doe : i imi 1 i -~
proceeding to impeach the same witnesses at the trial, even if the prosecution doegb) A hearlngald or similar device bemg used to correct-sub
notuse the John Doe testimonylyers v State, 60 W (2d) 248, 208 Nw (2891 hormalhearing to not better than normal.

Immunity hearing must be in open court. State ex rel. Newspapers, Giccwit 8) “Electronic storage” means any of the following:
Court,65 W (2d) 66, 221 NW (2d) 894. (8) rag i y . 9 .

Persorchaged as result of John Doe proceeding has no recognized interest in the(8) ANy temporaryintermediate storage of a wire or electronic
%a\i/r\}t?gg)ngg lof Secrecy |(r; é?%IYplroceeding. JohndBuessed. State@'Connor  communicationincidentalto the electronic transmission thereof.

No restrictio’ns of the 4th and 5th amendments preclude enforcement of an or er(b) A,ny Storage.)f a wiré Or,eleCtronIC communication by an
for handwriting exemplars directed by presiding judge in John Doe proceeding. S#eCtroniccommunication service for purposes of backup protec

v. Doe, 78 W (2d) 161, 254 NW (2d) 210. tion of the communication.

See note to Art. I, sec. 8, citingy& v State, 79 W (2d) 83, 255 NW (2d) 910. 9) “Int t th | th isiti fth
This section does not violate constitutional separation of powers doctrine. John( ) “Intercept” means thaural or other acquisition of the eon

Doediscussed. State Washington, 83 W (2d) 808, 266 NW (2d) 597 (1978).  tentsof any wire, electronic or oral communication through the

Balancebetween publis right to know and need for secrecy in John Doe preceediseof any electronic, mechanical or other device.
ingsdiscussed. In re \& Family Counseling Services State, 95 W (2d) 670, 291

NW (2d) 631 (Ct. App. 1980). (10) “Investigative or law enforcementfficer” means any
JohnDoe judge may not issue material witness warrant under 969.01 (3)v.Statefficer of this state or political subdivision thereof, who is empow
Brady, 118 W (2d) 154, 345 NW (2d) 533 (Ct. App. 1984). eredby the laws of this state to conduct investigations of or to

WhenJohn Doe proceeding is not joint executive and judicial undertaking;-proi f
dure does not violate separation of powdrtrine and is constitutional. State v(i“'a]akealrreStS for dénses enumerated in 9§8.28t0968.37 and

UnnamedDefendant, 150 W (2d) 352, 441 NW (2d) 696 (1989). any attorney authorized by law to prosecute or participate in the
A John Doe judge magsue and seal a search warrant and a district attorney mayosecutiorof those dienses.
independentlyssue a criminal complaint regardless of the existence of theDiihn “ " ; P : ot
A John Doe cannot be used to obimitdence against a defendant who has already (11) “Judge”means the _JUdge sittirgg the time an application
beenchaged. State MCummings, 199 W (2d) 722, 546 NW (2d) 406 (1996). IS made under €68.30or his or her successor
To be entitled to a hearing, a JoBoe complainant must do more than merely u ; FOR R ;
allegein conclusory terms that a crime has been committed. The complipetit’ (12) “Oral communication” meanany oral communication

tion must allege facts that raise a reasonable belief that a crime hambweaiited.  utteredby a person exhibiting an expectation thatahemunica
Seateex rel. Reimann.\Circut Court for Dane Countg14 W (2d) 604, 57 NW (2d) tion is not subject to interception under circumstances justifying
(1997). e expectation. “Oral communication” does not include any

Limits of judges authority in presiding over or conducting John Doe |c>roceedinté5I ’ R A
discussed.76 Atty. Gen. 217 lectroniccommunication.
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(13) “Penregister” means a device that records or decodesmicide, felony murder kidnapping, commercial gambling,
electronicor other impulses that identify tumbers dialed or bribery, extortion, dealing in controlled substances or controlled
otherwisetransmittecbn the telephone line to which the device isubstanceanalogs, a computer crime that is a felony under s.
attached. “Pen register” does not include any device used by943.7Q or any conspiracy to commit angf the foregoing
provideror customer of a wire or electronic communicaten offenses.
vice for billing, or recording as an incidentbdling, for commu History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448
nications services provided by the provider or any device used by
aprovider or customer of a wire communication service for co368.29 Authorization for disclosure and use of inter -
accountingor other like purposes in the ordinary cowsits busi  cepted wire, electronic or oral communications. (1) Any
ness. investigativeor law enforcement &€er who, by any means

(14) “Read”y accessible to the general public" meamsh auth_Ol’Izecby $5.968.28t0 968.370r 18 USC 25100 2520 ha.s
respecto a radio communication, that the communication is ngPtainedknowledge of the contents of any wire, electronic or oral
any of the following: communicationpr evidence derived therefrom, may disclose the

(a) Scrambled or encrypted. contentgo another investigative or law enforcemeriicef only

. . . . he extent that the disclosure is appropri he proper-perfor
(b) Transmitted using modulation techniques whose essen e extent that the disclosure is appropriate to the proper-perfo

parametersiave been withheld from the public with the intentiogy;. nceof the oficial duties of the dicer making or receiving the

of preserving the privacy of the communication closure.
i " " d ' (2) Any investigative or law enforcemenftficer who, byany

(c) Carried on a subcarrier or other signal subsidiary to a ra%%ansauthorized by $868.28t0968.370r 18 USC 251802520
transmission. _ o ) hasobtained knowledge dhe contents of any wire, electronic or
(d) Transmitted over a communication system provided byoral communication or evidence derived therefroray use the

commoncarrief including a commercial mobile rad&ervice contentsonly to the extent the use is appropriate to the proper per
provider,as defined in s196.01 (2g) unless the communication formanceof the oficer’s ofiicial duties.

Isa tone—only_paglng system cqmmunlcatlon. (3) (@) Any person who has received, by any means autho
(e) Transmitted on frequencies allocated UNiBICFR part yized by ss968.28t0 968.370r 18 USC 2510 25200r by a like

25, subpart D, E or F of part 74, part 94, unless in the case Ofstatuteof any other state, any information concerning a wire; elec

a communicatiortransmitted on a frequency allocated unéler ronic or oral communication or evidence derived therefiter-

CFRpart 74thatis not exclusively allocated to broadcast aUX'“ar)Septedin accordance with s868.28to 968.37 may disclose the

servicesthe communication is a 2-way voice communicabiPn «ontentsof that communication or that derivative evidence only

radio. while giving testimony under oath orfiafnation in any proceed
(15) “Trap and trace device” means a device tagtureshe ing in any court or before any magistrate or grand juthis state,

incomingelectronic or other impulses that identify the originatingr in any court of the United States or of any state, or in any federal
numberof an instrument or device from which a wire or electronigr state grand jury proceeding.

communicationwas transmitted. (b) In addition to the disclosure provisions of.[ga); any per
(16) “User” means any person who or entity that: sonwho has received, in the manner described um@68.31 (2)
(a) Uses an electronic communication service; and (b), any information concerning a wire, electronic or oral commu
(b) Is duly authorized by the provider of the service to engafi€ation or evidence derived therefrom, may disclose the contents
in that use. of that communication or that derivative evidence while giving

ﬁstimonyunder oath or &ifmation in any proceeding described
par (a) in which a person is accused of any act constituting a
elony, and only if theparty who consented to the interception is

like connection between the poftorigin and the point of recep availableto test_ifyat the proceeding or if another witness is avalil

tion, including the use of the connection in any switching statiofP!€ 0 authenticate the recording. .

furnishedor operated by any person engaged as a public utility in (4) No otherwise privileged wire, electronic or orimmu

providing or operating the facilities for the transmission of intrahication intercepted in accordance with, or in violation of, ss.

state,interstate or foreign communication$¥ire communica 968.28t0968.370r 18 USC 251002520 may lose its privileged

tion” includes the electronic storage of any such aural trabsfier character.

does not include the radio portion of a cordless telephone commu(5) Whenan investigative or law enforcemenfticér, while

nicationthat is transmitted between the cordless telephone haetigagedn intercepting wire, electronier oral communications

setand the base unit. in the manner authorized, intercepts wire, electronic or oral com
History: 1971 c. 405.93; 1987 a. 3991991 a. 391997 a. 218 municationsrelating to ofenses other than those specified in the
Constitutionalityof 968.27 to 968.30 upheld. State ex rel. Hussofigoelich, 62 grderof authorization or approvahe contents thereof, and evi

W (2d) 577, 215 NW (2d) 390. _ ‘ dencederived theref be disclosased ided i
Informantwho is party to tape recorded telephone conversatsmnacquired con encecerive erefrom, may be disclo . Sed as PrOV' edin

vers?tion i{1 h{sfy r’r:ind, regarci!ess o{huset of mn?rder; (ijt_is noé ?%inltercep;g l|n\;vor fsubs.(l) agd(z). C}'Il'he(}lcontﬁ[r;)ts ?]nd arwgdencg derived tget;re

mantmay testify toconversation without use ot recording. awslaloney rom may be used under s when authorize r approve y

(2d) 127, 467 NW (2d) 215 (Ct. App. 1991). the judge who acted on thariginal application where the judge

finds on subsequent application, made as soon as practicable but

munications. The attorneygeneral together with the dist-rictno later than 48 hours, that the contents were otherwise-inter

attorneyof any countymay approve a request of an investigativ’éeptedm accordance with s868.28t0 968.370r 18 USC 2510

A e = 10 25200r by a like statute.
or law enforcement Gter to apply to the chief judge of the judi ™8 "™ o7 © 0 51°93 1987 . 3091980 a. 121359 1993 a. 981995
cial administrative district for the county where the interception 3q

is to take place for an order authorizing or approving the intercepevidenceof intercepted oral or wire communications can be introduced only if the
tion of wire, electronic or oral communication§he chief judge interception was authorized undei968.30; consent by one party to the commeunica
mayunder 5968.309rant an order authorizing or approviﬁhxgz Egg)lg;ﬁt suficient. State ex rel. Arnold. ounty Court, 51 W (2d) 434, 187 NW
mter_ceptmmf WIre, eleCtrom(_: or oral communications by iNves™ Aithough one—party consent tapes desvful, they are not “authorized by ss.
tigative or law enforcement diters having responsibility for the 968.28to 2_6?.353 [ 13%% ;tslt(%; gnd thereforﬁ_tbhe contents ﬁanadhﬁaeﬁi as evi S

; ivati i ination i encein chief, but s. 968. oes not prohibit giving such tapes to the state. State
mv;;.;sngattlpmfhthlcla gfense fgr’VQ'Ch Ith$ ?hppl_lc?tlon 'i‘. made. ThefSaen Management of éonsin, Inc. 81 W (2d) 555, 261 NW (2d) 147,

a}.l orizatiors a e pgrml ed only I e 'r_] erceptuon may-pro Wherea taped telephone conversatioas obtained without a court ordéne

vide or has provided evidenoé the commission of thefeinse of defendanbpened the door to the tapeidmission bextensive reference to the tape

(17) “Wire communication” means any aural transfer made |
wholeor in part through the use of facilities for the transmissi
of communications by the aid of wire, cahigicrowave or other

968.28 Application for court order to intercept com
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transcriptduring his case-in-chief. StateAlbrecht, 184 W (2d) 287, 516 NW (2d) on the basi®of the facts submitted by the applicant that all of the

776 (Ct. App. 1994). ; [
Sub.(2) authorizes prosecutors to include intercepted communications in a crir]:walowmg exist:

nal complaint. A prosecutor is a law enforcemerficdr under sub. (2), and prepara (&) There igprobable cause for belief that an individual is eom

tion of complaints is within the prosecuteoficial duties. State.\Gilmore, 193 W itti i i i i
(2d) 403, 535 NW (2d) 21 (Ct. App. 1995). mitting, htas dgomgnggtg%, or is about to commit a particuléersfe
The statemay incorporate intercepted communications in a criminal complaintﬁnumera em s. '

'{hecqmplaintislfillecti .undetr setﬁl. .Un(ijlateé\ralr?ubllijtl:.dig_clolsure ofdsuch cc:mmk}mi%a (b) There is probable cause for belief that particodsnmu
ionsin a complaint is not authorized. Such public disclosure does not subjec i ; ; ;
communicatiorto suppression, but may entitle the defendant to remedies undemaatlons.concemmg that éénse will be obtained throth such
968.31. State vGilmore, 201 W (2d) 814, 549 NW (2d) 401 (1996). interception.

Thestate may use one—padgnsent recordings of criminal activity the disclosure (C) Other investigative procedures have been tried and have
of which is not authorized under sub. (3) (b) if the evidence inadvertently falls within. . U
the“plain hearing” of law enforcementfafers conducting authorized surveillance.qtlglled or reasonably appear to be unlikely to succeed if tried or to
Statev. Gil, 208 W (2d) 531, 561 NW (2d) 760 (Ct. App. 1997). be too dangerous.

Sinceinterception by government agents of informatglephone call wasxclu ; ; s
sively done by federal agents and was lawful under federaMasconsin law did (d) There is probable Cause. for belief that the faC|I|t|e_s from
not governits admissibility into evidence in a federal prosecution not_withstandiﬁthlCh, or the p_lace where, the wire, electronicoral communica
thatthe telephone call may have been a privileged communication unsesn&in  tions are tobe intercepted are being used, or are about to be used,

law. United States.\Beni, 397 F Supp. 1086. in connection with the commission of théesfse, or are leased to,
968.30 Procedure for interception of wire, electronic listedin the name of, or gommonly used_by the person.

or oral communications. (1) Each application for an order _(4) Eachorder authorizing or approving the interception of
authorizingor approving the interception of a wire, electronic oRNY Wire, electronic or oral communication shall specify:

oral communication shall be made in writing upon oatafimma- (a) The identity of the person, if known, whose communica
tion to the court and shall statfee applicang authority to make tionsare to be intercepted,

the application and may hgpon personal knowledge or informa  (b) The nature and location of the communications facilities
tion and belief. Each application shall include the following inforwhich, or the place where authority to intercept is granted and the

mation: meansby which such interceptions shall be made;

(a) The identity of the investigative or law enforcemefitef (c) A particular description of the type of communication
makingthe application, and thefafers authorizing the appliea soughtto be intercepted and a statement of the particulensd
tion. to which it relates;

(b) A full and complete statement of tfeects and circum (d) The identity of the agen@uthorized to intercept the cem
stancesrelied upon by the applicant, to justify the applicent'municationsand of the person authorizing the application; and
belief that an order should be issued, including: (e) The period of time duringhich such interception is autho

1. Details of the particulasffense that has been, is being, ofized, including a statement whether or not the interception shall
is about to be committed; automaticallyterminate when the described communication has

2. A particular description of the nature and location of tHeeenfirst obtained.
facilities from which or the place where thtemmunicationisto  (5) No order entered under this section may authorize or

beintercepted, approvethe interception of any wire, electronic or oral commu
3. A particular description of the type of communicationsication for any period longer than is necessary to achieve the
soughtto be intercepted; and objective of the authorization, nor in any event longer than 30

4. The identity of the person, if known, committing thélays. The 30-day period begins on the earlier of the day on which
offenseand whose communications are to be intercepted. the investigative or law enforcementfickr first begins to con

: uctan interception undehe order or 10 days after the order is
(c) A full and complete statement whether or not other inves .
gativeproceduresiave been tried and failed or why they reaso ntered. Extensions of an order may be granted, but aplyn

: hp plicationfor an extension made in accordance with Eland
gglgl appear to be unlikely to succeed if tried or to be too dang %court making the findings required by s@®). The period of

. . . . extensiorshall be no longer than the authorizing judge deems nec
_ (d) Astatement of the period of time for which thterception agsaryio achieve the purposes for which it was granted and in
is required to be maintained. If the nature of the investigagiong,enipe for longer than 30 daysEvery order and extension
suchthat the authorizatiofor interception should not automati \hereofshall contain a provision that the authorization to intercept
cally terminatewhen the described type of communication haga|| pe executed as soon as practicable, sfettonducted in
beenobtained, a particular description of facts establishing-proy,cha way as to minimize the interception of communications not
ablecause to believe that additional communications for the SaBiRerwisesubject to interception under this chapéerd must ter
type will occur thereafter _ minate upon attainment of the authorized objective, omity

(e) A full and complete statemeat the facts concerning all eventin 30 days. In thevent the intercepted communication is
previousapplications known to the individual authoriziagd in a code or foreign language, and an expethan foreign lan
making the application, made to any court for authorization fguageor code is noteasonably available during the interception
intercept,or for approval of interceptions of, wire, electronic operiod, minimization may beccomplished as soon as practicable
oral communications involving anyf the same persons, facilitiesafter the interception.
or places specified in the application, and the action takeheby (6) Wheneveran order authorizing interceptiientered pur

courton each such application; and . suantto $s.968.28to 968.33 the ordemay require reports to be

() Where theapplication is for the extension of an ord#r madeto the court which issued the order showing what progress
statemensetting forth the results thus far obtained fromititer  hasbeen made toward achievement of the authorized objective
ception,or a reasonable explanationtbé failure to obtain such andthe need for continued interception. Such reports Skeall
results. madeat such intervals as the court requires.

(2) Thecourt may require the applicant to furnish additional (7) (a) The contents of any wire, electromic oral commu
testimonyor documentary evidenagder oath or &ifmation in  njcation intercepted by any means authorized by968.28to
supportof the application. Oral testimony shall be reduced te wriy68.37shall, if possible, be recorded on tape or wire or other com
Ing. parabledevice. The recording of the contents of any wire,-elec

(3) Uponthe application theourt may enter an ex parte ordertronic or oral communication under this subsecsball be done
asrequested or as modified, authorizing or approving interceptionsuch way as will protect the recording from editing or other
of wire, electronic or oral communications, if the court determinedterations. Immediately upon the expiration of the period of the
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order or extensions thereof all such recordings and records ofTéwe motion shall be made before the trial, hearing or proceeding
intercepted wire, electronic or oral communication shall be filathlessthere was no opportunity to make the motion or the person
with the court issuing the order and the court shralér the same was not aware of the grounds of the motion. If the motion is
to be sealed. Custody of the recordings and records shall be whesinted,the contents of thiantercepted wire, electronic or oral
ever the judge handling the application shall ordéreyshallnot communicationpr evidence derived therefrom, shadl treated as

be destroyed except upon an order of the issuing or denying jutlg@ing been obtained in violation of s868.28t0 968.37 The
andin any event shall be properly kept and preserved for 10 yequgige may upon the filingof the motion by the aggrieved person,
Duplicaterecordings and other records may be made for userakeavailable to the aggrieved person or his or her codasel
disclosure pursuant to the provisions for investigations undefifspectionsuch portions of the intercepted communication or evi
968.29(1) and(2). The presence of the seal provided for by thigence derived therefrom as the judge determines to beiirtehe
subsectionpr a satisfactory explanation for the absence theregktof justice.

shallbe a prerequisite for the use or disclosure of the contents of(b) In addition taany other right to appeal, the state shall have
any wire, electronic or oral communication or evidence derive(ﬂe right to appeal: '

therefromunder $968.29 (3) 1. From an order granting a motitmsuppress made under
b) Applications made and orders granted unde?363.28to N - by
96&(3.:)%3t(§)g§)ether with all other papers g:Jamd records in connectifi- (2) if the attorney gen_eral or dlstnqt attorney Ce”'f'e”.‘@
therewithshall be ordered sealed by the court. Custody of thii9€Or other dficial granting such motion that the appeal is not
) & teredfor purposes of delay arsthall be diligently prosecuted as

applications,orders and other papers and records shall be-wh the case of other interlocutory appeals or under such rules as the
everthe judge shall orderSuch applications and orders shall bE! utory app u uchru

disclosedonly upona showing of good cause before the judge arypremecourt adopts; or . o
shall not be destroyed exceph order of the issuing or denying 2. From an order denying an application for an order of autho
judge,and in any event shall be kept for 10 years. rizationor approval, and such an appeal shall bpagte and shalll

(c) Any violation of this subsection may be punished as cohein camera in preference to all other pending appeals in accord
tempt of court. ancewith rules promulgated by the supreme court.

(d) Within a reasonable time but not later than 90 days after thﬁe(lo) Nothing in ss.968.28t0 968.37 shall be construed to
filing of an application for an order of approval under. gar llow the interceptiorof any wire, e_Iectronlc or oral communica
which is denied or the termination of the period of an order §PN between an attorney and a client.

extensionshereof, the issuing or denying judge shall cause to be P07 L0 b L0 Tl S ot a court ordene
servedon the p_ersons_named in the order _or the appllcatlo_n ad%gndanbpeﬁed the goor to the tap@ldmission bgxtensive reference to the tape
such other parties to intercepted communications as the judg@scriptduring his case-in—chief. StateAlbrecht, 184 W (2d) 287, 516 NW (2d)

determiness in the interest of justice, an inventory which shafi76(Ct. App. 1994).
includenotice of: The statemay incorporate intercepted communications in a criminal complaint if
. ) the complaintis filed under seal. Unilateral public disclosure of such communica
1. The fact of the entry of the order or the application. tionsin a complaint is not authorized. Such public disclosure does not subject the

; ; municatiorto suppression, but may entitle the defendant to remedies under s.
2. The date of the entry and the period of authorized, approg3g'31 52 ") Gimore. 201 W (2d) 814, 549 NW (2d) 401 (1996).

or dlsapproved interception, or the denial of the appllcatlon. Suppressiof wire communications is reserved for those which are illegally inter

3. The fact that during the period wire, electronic or oral-comeptedand does not apply to legally intercepted communications which are improp
municationswere or were not intercepted erly disclosed. State Gilmore, 201 W (2d) 814, 549 NW (2d) 401 (1996).
. - » . Communicationprivacy: A legislative perspective. Kastenmeieavy & Beier
(e) The judge mayupon the filingof a motion, make available 1989wLR 715 (1989).

to such person or the perseigounsel for inspection in the manner
providedin ss.19.35and19.36such portions of thintercepted 968.31 Interception and disclosure of wire, electronic
communicationsapplications and orders as the judge determines oral communications prohibited. (1) Except as other
to bein the interest of justice. On an ex parte showing of go@dse specifically provided in s496.630r968.28t0968.30Q who
causeto the issuing judge the serving of the inventory required yercommits any of thacts enumerated in this section may be
this subsection may be postponed. The judge shall review stigfad not more than $10,000 or imprisoned for not more than 5
postponemendt the end of 60 days and good cause shall be shoywarsor both:
prior to further postponement. NOTE: Sub. (1) (intro.) is amended eff. 12-31-99 k4997 Wis. Act 283to

(8) The contents of any intercepted wire, electronic or oragad:
communicationor evidencederived therefrom shall not be (1) Except as otherwise specifically mvided in ss. 196.63 or 968.28 to
receivedin evidence or otherwise disclosed in any trial, hearinQ@SBO,whoever commits any of the acts enumerated in this section may fieed

. L . t more than $10,000 or imprisoned for not moe than 7 years and 6 months or
or other proceeding in any court of this state unless each patty poth:

lessthan 10 days before the trial, hearing or proceeding, has bee@a) Intentionally intercepts, attempts to interceppmcures

furnished with a copy of the court ordeand accompanying gny other person to intercept or attempt to intercept, any wire,
application, under which the interception was authorized Qf|acironicor oral communication.

approved. This 10—day period may be waived by the judge if he b | ionall h
or she finds that it was ngiossible to furnish the party with the (b) Intentionally uses, attempts to use or procures any other
aboveinformation 10 days before the trial, hearing or proceedirrgrsomo use or attempt to use any electronic, mechanical or other

andthat the party will not be prejudiced by the delay in receiviridFVIce10 intercept any oral communication.
the information. (c) Discloses, or attempte disclose, to any other person the

(9) (a) Any aggrieved person in any trial, hearing or proeee&omen,tSOf any wire, electronic ooral communication, knowmg
ing in or before any court, departmenfiar, agencyregulatory OF having reason to know that the information was obtained
body or other authority of this state, or a political subdivisioff?roughthe interception of a wire, electronic or oral communica
thereof,may move before the trial court or the court granting tHion in violation of this section or under circumstances constitut
original warrant to suppress the contents of any intercepted witd violation of this section.
electronicor oralcommunication, or evidence derived therefrom, (d) Uses, or attempts to use, the contents of any wire, electronic
on the grounds that the communicatiaas unlawfully inter or oral communication, knowing or having reasokriow that the
ceptedithe order of authorization or approval under whickids informationwas obtainedhrough the interception of a wire, elec
intercepteds insuficient on its face; or the interception wast tronic or oral communication in violation of this section or under
madein conformity with the order of authorization or approvalcircumstancesonstituting violation of this section.
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(e) Intentionally discloses the contents of any celdctronic (2m) Any person whose wire, electronic or oral communica
or wire communication obtained by authority of €68.28 tionis intercepteddisclosed or used in violation of £68.28to

968.29and968.3Q except as therein provided. 968.37shall have a civil cause of action against any person who
(f) Intentionally alters any wire, electronic or oral communicanterceptsdiscloses or uses, or procures any ofieeson to inter
tion intercepted on tape, wire or other device. cept,disclose, or use, the communication, and shall be entitled to

recoverfrom any such person:

2) Itis not unlawful under s968.28t0 968.37
2) (a) Actual damages, but not less than liquidated damages com

(@) For an operator af switchboard, or anfufer, employe or ) +o ¢ the rate of $100 a day for eatdy of violation or $1,000,
agentof any provider of avire or electronic communication ser whicheveris higher:

vice, whosefacilities are used in the transmission of a wire or-elec b) Punitive damages: and
tronic communication to intercepdisclose or use that commu (b) ges,

nication in the normal course of his or her employmeihile (c) A reasonable attorneyfee and other litigation costs rea
engagedn any activity which is a necessary incident to the rendionably '“Cu”?d- _
tion of his or her service or to the protection of tights or prop (3) Goodfaith reliance on a court order or on968.30 (7)

erty of the provider of that service, except that a providenafe shallconstitute a complete defense to any civil or criminal action
or electronic communication service shabt utilize service broughtunder ss968.28to 968.37
observingor random monitoring except for mechanical or Servicl%Hlstory: 1971 c. 405.92, 93, 1977 c. 2721985 a. 2971987 a. 3991989 a. 56

. 9la. 2941997 a. 283
qua“ty control checks. Testimonyof undercover police fi€er carrying a concealed eavesdroppiegice

(b) For a person acting under color of law to intercept a wirﬁ;der(Z) ig not the product of Stutcft1 eavlessdtrogr%?ﬁ a;lgdvr\'rlsiszzible ez\/f; Sﬁugwding
electronicor oral communicationwhere the person is a party to s, 2 eSaroPping was unconstitutional. Statsmith, 72 W (2d) 71, ed)

the communication or one of the parties to the communic&iésn  Theuse of the “called party control device” by the communications commen car

given prior consent to the interception. rier to trace bomb scares and other harassing telephone calls would not violate any
. . law if used with the consent of the receiving pam®p Atty Gen. 90.
(c) For a person not acting under color of law to intercept a

wire, electronic or oral communication whefe person is a party 968.32 Forfeiture of contraband devices.  Any elec
to the communication or where one of the parties to the cemmpnic, mechanical, or other intercepting device used in violation
nication has given prior consent to the interception unless tges 968.31 (1)may be seized amntraband by any peacdicér

communicatioris intercepted for the purpose of committing angnd forfeited to this state in an action by the department of justice
criminal or tortious act in violatioof the constitution or laws of ynderch.778

the United States or of any state or for the purpose of committingistory: 1979 c. 3%.92 (8)
any other injurious act.

(d) For any person to intercept or access an electronic comii8.33 Reports concerning intercepted  wire or oral

nicationmade through an electronic communication system tfg@mmunications. In January otach yearthe department of
is configured so that the electronic communication is readilysticeshall report to the administrativefio of the UnitedStates

accessibldo the general public. ourtssuch information as is required to be filedllyUSC 2519

(e) For any person to intercept any radio communication t &c;l]utpr)]lg:gtfciecgooeythog (tjri]ree éﬁfrog?;ﬂtg% ;'llﬁg at the same time,

is ransmitted: _ History: 1973 c. 12.37,1977 c. 18%.135 Sup. Ct. Ordei88 W (2d) xii (1979).
1. By any station for the use of the general public, or that
relatesto ships, aircraft, vehicles or persons in distress; 968.34 Use of pen register or trap and trace device
2. By any governmental, law enforcement, civil defense, pfiestricted. (1) Exceptas provided in this section, no person

vatelandmobile or public safety communications system, includnayinstall or use a pen registara trap and trace device without
ing po"ce and fire, read"y accessible to the genera| pub“cl first obtalnlng a court order underd68.360r 18 USC 3123r50

3. By a station operating on an authorized frequency with%sc 1801t0 1811

the bands allocated to the amatesitizens band or general mobile  (2) The prohibitionof sub.(1) does not apply with respect to
radio services: or the use of apen register or a trap and trace device by a provider

4. By any marine or aeronautical communications sys‘[emc.)f ?;?nggtcmzrtg'{:;g;g;gfﬁg?ﬂfggf; and testing of a wire

(f) For any p_erson to en.gage in any conduct that. ) or electronic communication service tr the protection of the

1. Is prohibited by section 633 of the communications act gfhts or property of the provideor to the protectioof users of
1934;0r thatservice from abuse of service or unlawful use of service;

2. Is excepted from the application of section 705 (a) of the (b) To record the fact that a wire or electronic communication
communicationsct of 1934 by section 705 (b) of that act.  wasinitiated or completed in order to protect the providaother

(g) For any person to intercept any wire or electronic commprovider furnishing service toward the completion of the wire
nicationthe transmission of which is causing harmful interferen@@mmunicationpr a user of that service, from fraudulent, unlaw
to any lawfully operating station or consumer electronic equiful or abusive use of service; or
ment,to the extent necessary to identify the soofdie interfer (c) Where the consent of the user of that service has been
ence. obtained.

(h) For users of the same frequenayntercept any radio com (2m) The prohibition of sub(1) doesnot apply to a telephone
munication made through a system that utilizes frequencies mardlleridentification service authorized underl86.207 (2)
toredby individuals engaged in the provisiontioe use of the sys (8) Whoeverknowingly violates sub(1) shall be fined not

tem, if the communication is not scrambled or encrypted. morethan $10,000 or imprisoned not more than one year or both.
(i) To use a pen register or a trap and trace device as authoriz8@TE: Sub. (3) is amended eff. 12-31-99 1§97 Ws. Act 283to read:
underss.968.34t0 968.37 or (3) Whoever knowingly violates sub. (1) shall be fined not merthan $10,000

. . . . . or imprisoned for not more than 2 years or both.
() For a provider of electronic communication service 10 pistory: 1987 a. 3991991 a. 268269, 1997 a. 283

recordthe fact that a wire or electronic communication was-initi

atedor completed in order to protect the provjdmmother pro  968.35 Application for an order for a pen register or a

vider furnishing service toward the completion of the wire or-eletrap and trace device. (1) The attorney generalr a district
tronic communication, or a user of that service, from fraudulerattorneymay make application f@n order or an extension of an
unlawful or abusive use of the service. orderunder s968.36authorizing or approvinthe installation and
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useof a pen register or a trap and trace device, in writing undestallationand use is to take place, if the assistance is directed by
oath or equivalent dirmation, to a circuit court for the county a court order under £68.36 (5) (b)

wherethe device is to be located. (2) Uponthe request of the attorney general, a district attorney
(2) An application under sulfl) shall include all of the fel or an oficer of a law enforcement agency authorized to receive the
lowing: resultsof a trap and trace device undera§8.28t0968.37 a pro

(a) The identity of the person making the application and tiéder of a wire or electronic communication service, landlord,

identity of the lawenforcement agency conducting the investig&ustodianor other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

b) A certification by theapplicant that the information likely Mmentofficer all additional information, facilities and technical
(b) y PP 4 ssistancéncluding installation and operation thie device unch

to be obtaineds relevant to an ongoing criminal investigatior{jl vl d with . f interf ith tkervi
beingconducted by that agency rusively and with a minimum of interference with teervices

History: 1987 a. 399 that the person so ordered by the court accords the party with
respectto whom the installation and use is to take place, if the
968.36 Issuance of an order for a pen register or a trap installationand assistance is directed by a court order under s.

and trace device. (1) Upon an application made under s968.36(5) (b) Unless otherwise orderég the court, the results
968.35 the court shalkenter an ex parte order authorizing th@f the trap and trace device shall be furnished to freepbf alaw
installationand use of a pen register or a trap and trace devRigforcementgencydesignated bthe court, at reasonable inter
within the jurisdiction of the court if the court fintsat the appli  valsduring regular business hours for the duration of the order
canthas certified to the court that the information likely to be (3) A providerof a wire or electronic communication service,
obtainedby the installation and use is relevant to an ongoing critandlord, custodian or other person who furnishes facilibes

inal investigation. technicalassistance under this section shall be reasomabty
(2) An order issuedinder this section shall do all of the-fol Pensatedor the reasonable expenses incurred in providing the
lowing: facilities and assistance.

(@) Specify the identityif known, of the person to whom is _ (4) No cause of action may lie in any court against any pro
leasedor in whose name is listed the telephone line to which tiyéder of a wire or electronic communication service, iticefs,
pen register or trap and trace device is to be attached. employesor agents or other specified persons for providifg-

(b) Specify the identityif known, of the person who is the sub mation, facilities or assistance in accordance withtérens of a
ject of the criminal investigation. courtorder under 968.36 o _

(c) Specify the number and, if known, the physical location of (%) A good faith reliance on a court ordaregislative authori
the telephone line to which the pen register or trap and trewiee zationor a statutory authorization iscamplete defense against

is to be attached and, in the case of a trap and trace device,-the"ﬂ%\(lfl\r’”_ o;g;r?;r;gl action brought under £368.28t0 968.37
graphiclimits of the trap and trace order story: :

(d) Provide a statement of thdeafse to which the information 968.38 Testing for HIV infection and certain  diseases.
likely to be obtained by the pen register or trap and trace devig® In this section:
relates. ) ) o (a) “Health care professional” means a physician or ategis
(e) Direct,upon the request of the applicant, the furnishing eérednurse or licensed practical nurse who is licensed under ch.
information, facilities and technicalassistance necessary to41
accomplishthe installation of the pen register or trap and trace (b) “HIV" means any strain of human immunodeficiency
deviceunder s968.37 virus, which causes acquired immunodeficiency syndrome.
~ (3) An order issued under this section shall authotiee (bm) “Physician” has the meaning given ir48.01 (5)
installationand use of a pen registara trap and trace device for (c) “Sexually transmitted disease” has the meaning given in s.
aperiod not to exceed 60 days. 252.11(1).

(4) Extensionsof the order may be granted, but only upon an “Signifi | " has th : ; 50 1
applicationfor an order under 868.35and upon the judicial find (1)((de)m)8|gn| icantly exposed” has the meaning given i2%2.15

:cl)qegriroedqrhjcl)rtet% 2))/( Cs;:((:.ll()s.o (;I’;;S .perlod of extension shall be for e; \ 5(32()) 5|g4a8 ggmigfg %%tisq? lfln ieﬂr] 9 f‘“ﬂ'22.5 9 48_?; hg 4g:ot2.5t
. . . . . .060r948. if all of the following applythe distric

(5) An order authorizing or approving the installation &8  516rneyshall apply to the circuit court for his ber county to
of a pen register or a trap and trace device shall direct that:  orerthe defendant to submit to a test or a series of tests adminis

((ja) The order besealed until otherwise ordered by the courteredby a health care professional to detect the presence of HIV
an antigenor nonantigenic products HIV, an antibody to HIV or

(b) The person owning or leasing the line to which the pen regsexually transmitted disease and to disclose the results of the test
isteror a trap and trace device is attached, or who has been orderadsts as specified in suld) (a)to (c):
by_the court to provide a_ssistance to the applicant,_not disc_:lose thga) The district attorney has probable causksiteve that the
existenceof the pen register or trap and trace device oeff®  defendanhassignificantly exposed the alleged victim or victim.
tence of the investigation to the listed subscribeto any other |f the defendant is convicted or found gatity by reason of men
pei_lﬁson, Ulr;L;SS S;gunt" otherwise ordered by the court. tal disease or defect, this paragraph does not apply

istory: a (b) The alleged victim or victim whis not a minor or the par
968.37 Assistance in the installation and use of a pen entor guardian othe alleged victim or victim who is a minor
register or trap and trace device. (1) Upon the request of requestdhe (.j'St.r'Ct attorney to so apply for an order
the attorney general, a district attorney or aficef of a law __ (3) Thedistrictattorney may apply under su@) for an order
enforcementgency authorizetb install and use a pen registe@tany of the following times, and, withthose times, shall do so
underss.968.28to 968.37 a provider of wire or electronic com &S500N as possible so as to enable the court to provide timely
municationservice, landlord, custodian or otipmrson shall fur NOUCe: o . o
nish the investigative or law enforcemenficér forthwith all (a) Ator after the initial appearanead prior to the prelimi
information, facilities and technicalassistance necessary tgiary examination.
accomplishthe installation of the pen register unobtrusively and (b) If the defendant waives the preliminary examination, at any
with a minimum of interference with the servidbat the person time after the court binds the defendant over for trial and before
soordered by the court accords the party with respeshom the averdict is rendered.
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(c) At any timeafter the defendant is convicted or is found nas filed, then if the attorney general approves, all expenses of such
guilty by reason of mental disease or defect. proceedingshall be chayed to the appropriatioimnder s20.455

(d) If the court has determined thhe defendant is not compe (12{.(?)- L6716, 1965.522 (1) 1677 c. 265 1656 (2711977 0. 1875595135

mi Istory: C. S. C. . C. S.99, )

tent to proceed under 971.14 (4)and suspended the criminal, g7 >% o70%7% 2025765677 ¢ 4a9stats, 1077 5. 756.10991 a. 39Sup.
proceedingsat anytime after the determination that the defendai. order No.96-08 207 W (2d) xv (1997); Stats. 1997 s. 968.40.

is not competent to proceed. Claim of grand jury discrimination necessitates federal habeas corpus .review

(4) Thecourt shall set a time for a hearing on the matter und%orrsﬁg'g“f:ﬁg?ﬂ’r; ;3\‘:;?12?”.(12@9 Richards. 58 MLR 518.

sub.(2) during the preliminary examination, if syB) (a)applies;
afterthe defendant is bound over for trial and before a veislictoeg .41 Oath or affirmation of grand jurors.  Grand jurors
renderedif sub.(3) (b) applies; after conviction or a finding of notshall, before they begin performance of their duties, solemnly
guilty by reason of mental disease or defect, if €8jb(c) applies; swearor afirm that they will diligently inquire as to all matters

or, subject to s971.13 (4) after the determination that tdefer  andthings which come before the grand jury; that they will keep
dant is not competent, if su@) (d) applies. The court shall give all matters which come before the grand jury setimat;they will

the district attorney and the defendant notice of the hearing at lgagict no person for enyyatredor malice; that they will not leave

72 hoursprior to the hearing. The defendant may have counseP&y Person unindicted for love, fedavor, affectionor hope of

the hearing, and counsel may examared cross—examine wit ;%V(‘j’irrgégﬂgiah;t thewvill indict truly, according to the best of their
nesses.If the court finds probable cause to believe that the defen -~ > : : )

danthas significantly exposed the victim or alleged victim, thergeine, 0606267 W (2ds v (1967). Stats. 1667 & osadr o SUP- &t
courtshall order the defendant to submit to a test or a series of tests

administeredy a health care professionaldetect the presence968.42 Presiding juror and clerk. The grand juryshall

of HIV, antigen or nonantigenic produdfHIV, an antibody to selectfrom their number a presiding juror and a clerk. The clerk
HIV or a sexually transmitted diseasghe court shall require the shall preserve the minutes of the proceedings before them and all
healthcare professional who performs the test to disclose the teshibits.

resultsto the defendant. The couwtall require the health care History: 1977 c. 18%.95; Stats. 1978. 756.12; Sup. Ct. Order Na6-08 207
professionalvho performs théest to refrain, notwithstanding s.W (2d) xv (1997); Stats. 1997 5. 968.42.

252.15(4) (c), from making the test results part of the defendang

. . 68.43 Reporter; salary; assistant. (1) Every grand jury
permanentnedical record and tisclose the results of the test toshallwhen ordered by the judge ordering such grand @mploy

any of the foIIowmg:. . L o oneor more reporters to attend their sessions and to make and tran
(a) The alleged victim or victim, if the alleged victimaetim  scribea verbatim record of all proceedings had before them.

ISTota minar _ o __ (2) Before assuming the duties undéhis section, each
(b) The parent or guardian of the alleged victim or victim, ifeportershall make and file an oath offighation faithfully to
thealleged victim or victim is a minor recordand transcribe all of the proceedings betaeegrand jury
(c) The health care professionaho provides care to the andto keep secret the matters relative to the proceedings. Each
allegedvictim or victim, upon request by the alleged victim or vicreportershall be paidut of the county treasury of the county in
tim or, if the alleged victinor victim is a minarby the parent or which the service is rendered such sum for compensation and
guardianof the alleged victim or victim. expensesas shall be audited and allowed as reasonable by the
History: 1991 a. 2691993 a. 2732, 183 227, 495 1995 a. 4561997 a. 182 courtordering the grand jurfach reportemay employ on his or
Acquittal on a chage of sexual intercourse with a minor did not prevent an ordérer own account a person to transcribe the testimonyerzted

for HIV testing following a conviction for sexual assault; the test is probable Calﬁf‘g i ; i
andis not governed by the outcome of the trial. Stakaw 182W (2d) 349, 513 NW sof the grand jurybut beforeentering upon the duties under

(2d) 647 (Ct. App. 1994). this subsection, the person shall be required to make and file an
oathor afirmation similar to that required of each reparter
968.40 Grand jury. (1) SELECTIONOF GRAND JURYLIST. Any (3) Any person who violatean oath or dirmation required

judgemay in writing, order the clerk of circuit coutd select a by sub.(2) may be imprisoned for not more than 5 years.
grandjury list within a specified reasonable time. The clerk shallNOTE: Sub. (3) is epealed and ecreated eff. 12-31-99 by997 Ws. Act 283
selectfrom the prospective juror list for the county the nawfes © €ad:

not fewer than 75 nor more than 150 persons to constitute the W&ﬁ&&%’ﬁfﬁﬁﬂ&‘gﬁ:ﬁ ?“yggtrg ‘;rn?jﬁg”%agm:q“'md by sub. (2) may

spectivegrand juror list. The list shall be kept secret. History: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 8&-08 207
(3) EXAMINATION OF PROSPECTIVEIURORS. At the time set for W (2d) xv (1997); Stats. 1997 s. 968.497 a. 283

the prospective grand jurors to appdae judge shall and the dis

trict attorney or other prosecutingfiobr may examine the pro

spectivgurors under oath affirmation relative to their qualifica

tionsto serve as grand jurors and the judge shall excuse those

ieer?]';ﬂ%e;g'ﬁ% tﬁg?ug];g excuse others foty reason which for the purpose of testifying in any matter of which the witnesses
) .. havecognizance. At the request of the cothg presiding juror
(4) ADDITIONAL GRAND JURORS. If after such examination ghalireturn to the court a list, under his or her hand, of all witnesses
fewerthan 17 grand jurors remain, additional prospective juroggho are sworn beforthe grand jury That list shall be filed by the
shallbe selected, summoned and examimetil there are at least ¢|erk of circuit court.
17 qualified jurors on the grand jury History: 1977 c. 18%.95; 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order No.
(6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for 96-08207 W (2d) xv (1997); Stats. 1997 s. 968.44.
a period of 31 consecutive days unless more dayseaessarjo

completeservice in a particular proceeding. The judge may di . ;
. - ppearingoefore a grand jury may have counsel present, but the

chargethe grand jury at any time. . i . counselshall not be allowed to examine his or her client, cross—

(7) ORDERSFII._ED WITH CLERK. All orders mentioned in this axamineother witnesses orgue before the judgeCounsel may
sectionshall be filed with the clerk of court. consultwith his or her client while befora grand juryIf the

(8) INTERCOUNTY RACKETEERING AND CRIME. When a grand prosecutingfficer, attorney for a witness or a grand jubefieves
jury is convened pursuant to this secttorinvestigate unlawful thataconflict of interest exists for an attorney or attorneys te rep
activity under s165.7Q and such activity involvesiore than one resentmore than one witnessefore a grand jurthe person so
county,including the county where the petition for such gijangl  believingmay make anotion before the presiding judge to-dis

968.44 Witnesses. The presiding juror of every grafdy

andthe district attorney or other prosecutinfiagfr who is before
grand jury may administer all oaths anélrafations in the
nemrescribed by law to withesses who appear beforgithe

68.45 Witness rights; transcripts. (1) Any witness
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qualify the attorney from representing mdien one witness 968.50 Report progress and return indictments. A
beforethe grand juryA hearing shall be held upon notice with thgrandjury may report progress and return indictmeatthe court

burdenupon the moving party to establish the conflict. from time to time during its session and until discieat.

(2) No grand jury transcript may be made public until the tria@,{,'z'z'sg)o% (113577)?'&2@;%@5}‘?%&3%_& 756.17; Sup. Ct. Order 9&:0§ 207

of anyone indicted bthe grand jury and then only that portion of Grandjury performs a judicial rathehan legislative function; therefore, progress
thetranscript that is relevant and matettathe case at hand. Thisreportunconnected to andictment may not be made public. State ex rel. Caledonia

subsectiordoes not limit the defendastights to discovery under ¥ Racine County Ct. 78 W (2d) 429, 254 NW (2d) 317.

s.971.23 968.505 Procedure upon discharge of grand jury .
History: 1979 c. 291Sup. Ct. Order N®6-08 207 W (2d) xv (1997); Stats. 1997 Whenthe grand jury is dlSChgﬁd the clerk shall collect all tran
s.968.45. scriptsof testimony minutes of proceedings, exhibits and other
recordsof the grand juryanddeliver them as the jury directs either

; ; - ; - L to the attorney general or to the district attorrmeyupon approval
including but not limited to those for immunity or@ivilege, ¢ tha court }(/jgliverthem to the clerk of the )::Jgurt V\?r?o shall

broughtby a prosecuting &ter or witnessappearing before a jynqundthem subject to the further order or orders of the court.
grandjury shall be made, heard and decided in comsleteecy  pistory: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 8&:08 207
andnot in open court if the prosecutindicér or witness bringing W (2d) xv (1997); Stats. 1997 s. 968.50997 a. 35%.586

the motion or exercising the immunity or privilege so requests . . .
History: 1979 c. 291Sup. Ct. Order N¥6-08 207 W (2d) xv (1997); Stats. 1997 208-51 _Indictment not to be disclosed. = No grand juror or
S.968.46. officer of the court, if the court shall so ordshall disclose thfact

thatany indictment for a felony has been found againspanson
968.47 District attorney, when to attend.  Whenever notin custody or under recognizance, otherwise than by issuing
requiredby the grand jury it shall be the duty of the district attor executing process on such indictment, until such pehasn
neyof the county to attend them for the purposexamining wit ~ beenarrested.
nessesn their presence or of giving them advice upon any legglSiy: 1077.c 5893 Stars 077 S 756.19; Sup. Ct. Ordbio. 96-08, 207
matter,and to issue subpoenasd other process to bring up wit ' ' R

968.46 Secrecy. Notwithstanding s757.14 all motions,

nesses. 968.52 Votes not to be disclosed. No grand juror mape
History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 8&:08 207  allowedto state or testifyn any court in what manner he or she
W (2d) xv (1997); Stats. 1997 s. 968.47. or any other member of the jury voted on any questiefore
them,or what opinion was expressed by any juror in relation to the
968.48 Attendance; absence; excuse; number  qguestion.
required for grand jury session, number required to History: 1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 96-08 207

concur inindictment. Each grand juror shall attend every-sedV (2d) xv (1997); Stats. 1997 s. 968.52.
sionof the grand jury unless excused by the presiding.jurbe
presidingjuror may excuse a grand juror from attending a gral
jury session only for a reason which appears to the presiding jug
in his or her discretion as good andfisiént cause for the excuse.pfqrethe jury is consistent with or drent from the evidence
No_busmess may be transacted at any session of th_e grad jUtYyen by the witness before the court: and they may iso
which less than 14 members of the grand jury are in attendayggyiredto disclose théestimony given before the grand jury by
andno indictment may be found by any grand jury unless at leagly person upon a complaint against the person for perury
12H9£ the'lfggl?im?gé Sgasltl :30;‘;711; Irl?StQ?GdeICtgegtd. owon20r PN trial for the ofense. Any transcript of testimony taken

Istory: C. 166,99 Stats. S. 156.16; sup. Lt Order 9w before the grand jury and certified by a grand jury reporter to have
W (2d) xv (1997); Stats. 1997 s. 968.48. beencarefu%ly cognp%red by the repyortgr withJ hri)é orp trenutes

. of testimony so taken and to be a true and correct transcript of all
968.49 Fine for nonattendance. Any person lawfully sufm or a specified portion of the transcript, may be receiveevin

mongdto attend as a grand Juror who fails to attend W“W dencewith the same &ct as the oral testimony of the reporter to
sufficientexcuse shall pay a fine not exceeding $40, which shgll tacts 5o certified, but the reporter may be cross—examined by
beimposed by the court to which the person was summoned ?i?'ﬁj/party as to the matter

shallbe paid into the county treasury History: 1977 c. 18%.95, Stats. 1977 s. 756.21; Sup. Ct. Order 9&:-08 207
History: Sup. Ct. Order Nc96-08 207 W (2d) xv (1997). W (2d) xv (1997); Stats. 1997 s. 968.53.

r? 8.53 When testimony may be disclosed.  Membersof
egrand jury and any grand jury reporter maydmguired by any
8lrt to testify whether the testimony of a witness examined
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