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CHAPTER 908

EVIDENCE — HEARSAY

908.01 Definitions. 908.05 Hearsay within hearsay
908.02 Hearsayrule. 908.06 Attacking and supporting credibility of declarant.
908.03 Hearsay exceptions; availability of declarant immaterial. 908.07 Preliminary examination; hearsay allowable.

908.04 Hearsay exceptions; declarant unavailable; definition of unavailability 908.08 Videotaped statements of children.
908.045 Hearsay exceptions; declarant unavailable.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Robber’srepresentation that bottle contained nitroglycerine was admissidés
eral Advisory Committee are printed with chs. 901 to 91in 59 W (2d). The court  (4) (b) 1 to provethat robber was armed with dangerous weapon. BeanS&iate,
did not adopt the comments but ordeed them printed with the rules forinforma- 93 W (2d) 215, 286 NW (2d) 592 (1980).
tion purposes. Priorinconsistent statement by a witness at a criminal trial is admissible under (4)
(a) 1. as substantive evidenceogél v State, 96 W (2d) 372, 291 NW (2d) 850
. . - (1980).
908.01 Definitions.  The following definitions applhunder g oo 1o a1, sec. 7, citing StateDorcey 103 W (2d) 152, 307 NW (2612
this chapter: (1981).

(1) StaTEMENT. A “statement’is (a) an oral or written asser  Testimonyas to conversation in which defendant was accused of murdeicand

; [PETE. notdeny it was admissible under adoptive admissions exception under (4Sfiate.
tion or (b) nonverbal conduct of a person, if it is intenbgthe Marshall, 13 W (2d) 643, 335 NW (2d) 612 (1983).

person as an assertion. Seenote to Artl, sec. 7, citing State Webster 156 W (2d) 510, 458 NW (2d) 373
(2) DECLARANT. A “declarant” is a person who makes a statdCt App. 1990).
ment. Confessiormade in Spanish to detective who took notes and reported in English

. is admissibleunder(4) (b). State vArroyo, 166 W (2d) 74, 479 NW (2d) 549 (Ct.
(3) Hearsay. “Hearsay” is a statement, other than one madep. 1991).

by the declarant while testifyingt the trial or hearing, fefred in Rule901.04 (1) permits an out-of-court declaration by a paetjeged co-con

: spiratorto be considered by the trial court in determining whether there was a €onspir
evidenceto prove the truth of the matter asserted. acyunder (4) (b) 5. State Whitaker 167 W (2d) 247, 481 NW (2d) 649 (Ct. App.

(4) STATEMENTS WHICH ARE NOT HEARSAY. A statement is not 1992).
hearsay if: Whena person relies on a translator for communication the statements of the trans
. . e lator are regraded as the speakdor hearsay purposes. Stat®atino, 177 W (2d)
(a) Prior statement by witness. The declarant testifies at thes4s,502 NW (2d) 601 (Ct. App. 1993).

trial or hearing and is subject to cross—examination concerning thadmissibility of one inconsistent sentence under sub. (4) (a) 1. does not bring the

iq declarant'sntire statement within the scope of that rulekrgvit v Toys“R” Us, 179
statementand_ the sta?ement is: _ W (2d) 297 507 NW (2d) 130 (Ct. App. 1993).
1. Inconsistent with the declarantestimonyor While polygraphtests are inadmissible, post—polygraph interviews found distinct

; ; ; ; bothas to time and content from the examination which precedes them and the state
2. Consistent with the declarasmt’estlmony and is fefred to mentsmade therein are admissible. Statdohnson, 198V (2d) 382, 535 W (2d) 441

rebut an express or impli@thage against the declarant of recen{ct. app. 1995).
fabricationor improper influence or motive, or Theremust be facts that support a reasonable conclusion that a defendant has
; e i\, ‘embracedhe truth” of someone elsestatement as a condition precedeffining
3. One of identification of a person masigon after pPerceiv 4 adoptive admission under sub. (4) (b) 2. StaRogers, 199 W (2d) 817, 539 NW
ing the person; or (2d) 897 (Ct. App. 1995).
] i Statementsnade by a prosecuterot under oath, in a prior proceeding mayde
(b) Admission by. Party opponent. The statement is fefred sideredadmissions if 1) the court is convinced the prior statement is inconsistent with
againsta party and is: the statement at the later trial, 2) the statementharequivalent of testimonial state

i i indivi mentsand 3) the inconsistency éfair one and an innocent explanation does not
1. The partys own statement, in either the pastmdlwdual exist. State vCardenas—-Hernandez, 214 W (2d) 71, B¥4 (2d) 406 (Ct. App.

or a representative capagcityr 1997).
2. A statement of which the party has manifested the garty’ A party’s use of an out-of-court statement to show an inconsistency does not auto
: [P matically give the opposing party the right to introduce the whole statement. Under
adOptlonor belief in its truth, or therule of completeness, tloeurt has discretion to admit only those statements nec
3. A statement by a person authorized by the partgake essaryto provide context and prevent distortion. StatEugenio, 219 W (2d) 391,

i i 579NW (2d) 642 (1998).
astatement concerning the SUbJeCt' or Existence of conspiraaynder (4) (b) 5 must be shown by preponderance of evi

4. A statement by the paryagent or servant concerning aence by party ¢éring statement. Bourjaily. Wnited States, 483 US 171 (1987).
matter within the scope of the agemtbr servan§ agency or  Under (4) (b) 4, a party introducing a statement of an agent aslthission of a

employmentmade during the existence of the relationship or principal need not show that the agent had authority to speak for the principal. The
. . ! rule only requires that the agemstatement concefa matter within the scope of his
5. A statement by a coconspirator of a party during the couegencyor employment.” Perzinski €hevron Chemical Co. 503 F (2d) 654
andin furtherance of the conspiracy Bourjaily v. United States: New rule for admitting coconspirator hearsay state

History: Sup. Ct. Order59 W (2d) R1, R220 (1973)991 a. 31 ments. 1988 WLR 577 (1988).
Witness’ claimednonrecollection of prior statement may constitute inconsistent . L
testimonyunder (4) (a) 1. State kenarchick, 74 W (2d) 425, 247 NW (2d) 80. 908.02 Hearsay rule. Hearsay is not admissible except as
Admissibility under (4) (a) 2 and 3 of prior consistent statements discussed. Gregyvidedby these rules or by other rules adopted by the supreme
v. State, 75 W (2d) 631, 250 NW (2d) 305. gi)urt orb yst ute y pted by P
Wheredefendant implied that plaintifecently fabricated professed belief that : . y i
contractdid not exist, financiastatement which showed plaifitf nonbelief in exis ~ History: Sup. Ct. Order59 W (2d) R1, R248 (1973). o o
tenceof contract was admissible under (4) (a) 2. Gerndasby 75 W (2d) 660, 250 ~ Therule of completeness requires a statemiantuding otherwise inadmissible
NW (2d) 319. evidenceincluding hearsaye admitted in its entirety when necessary to explain an
Under (4) (b) 4, there im0 requirement that the statement be authorized by tipdmissibleportion of the statement. The rule is not restricted to writings or recorded
employeror principal. Mercurdo.\County of Milwaukee, 82 W (2d) 781, 264 N StatementsState vSharp, 180 W (2d) 640, BNW (2d) 316 (Ct. App. 1993).
(2d) 258.

Under(4) (b) 1, any prior out-of-court statements by a parhether or notthey 908.03 Hearsay exceptions; availability of declarant
are “against interest”, are not hears&yate vBenoit, 83 W (2d) 389, 265 NW (2d)

298(1978). immaterial. The following are nogéxcluded by the hearsay rule,
Sub.(4) (a) 3. applies to statements of identification made soon after perceiviByenthough the declarant is available as a witness:
the suspect or his likeness in the identification process. Stafdliamson, 84 W (1) PRESENT SENSE IMPRESSION. A statement describing or

(2d) 370, 267 NW (2d) 337 (1978). laini . diti d hile the decl i
Statementsinder (4) (b) 5 discussed. Beron v State, 85 W (2d) 595, 271 NW explainingan evenbor condition made while theé declarant was

(2d) 386 (1978). perceivingthe event or condition, or immediately thereafter
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(2) ExcITED UTTERANCE. A statement relating to a startlingallow the health care provider to cbarfor postage or other deliv
eventor condition madevhile the declarant was under the stresary costs.
of excitement caused by the event or condition. (7) ABSENCEOFENTRY IN RECORDSOF REGULARLY CONDUCTED

(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDI-  ACTIVITY. Evidence that a matter is not included in the memo
TION. A statement of the declaramithen existing state of mind, randa,reports, records or data compilations, in any form, of a reg
emotion, sensation, or physicaondition (such as intent, plan,ularly conducted activityto prove the nonoccurrencerarnexis
motive, design, mental feeling, pain, and bodily health), but ntgnce of the matterif the matter was of a kind of which a
including a statement of memory or belief to prove the fachemorandumreport, record, or data compilation was regularly
rememberedr believed unless it relates to the execution, revocaadeand preserved, unless the sources of information or other
tion, identification, or terms of declarastwill. circumstanceidicate lack of trustworthiness.

(4) STATEMENTS FOR PURPOSESOF MEDICAL DIAGNOSIS OR (8) PusLIC RECORDSAND REPORTS. Records, reports, state
TREATMENT. Statements mader purposes of medical diagnosisments,or datacompilations, in any form, of publicfafes or agen
or treatment and describing medical histawy past or present cies,setting forth (a) the activities of thefiok or agencyor (b)
symptomspain or sensations, or the inceptimmgeneral charac mattersobserved pursuant to duty imposed by, lan(c) incivil
ter of the cause or external source thereof insofar as reasonalagesand against the state in criminal cases, factual findings
pertinentto diagnosis or treatment. resulting from an investigation made pursuant to authority
(5) RECORDEDRECOLLECTION. A memorandum or record con grantedoy law unless the sources of information or other circum
cerninga matter about which a witness once had knowledge Incesndicate lack of trustworthiness.
now has insuicient recollection to enable the witness to testify (9) RECORDSOF VITAL STATISTICS. Records or data compila
fully and accuratelyshown to have been made when the mattéions, in any form, of births, fetal deaths, deaths, or marriages, if
wasfreshin the witness memory and to reflect that knowledgghereport thereof was made to a publifiaaf pursuant to require
correctly. mentsof law.

(6) RECORDSOF REGULARLY CONDUCTEDACTIVITY. A memo (10) ABSENCE OF PUBLIC RECORD OR ENTRY. To prove the
randum,report,record, or data compilation, in any form, of actsabsencef a record, report, statement, or data compilation, in any
events,conditions, opinions, or diagnoses, made at or near fi®m, or the nonoccurrence or nonexistence of a mattahafh
time by, or from information transmitted pg person with knowl arecord, report, statement, or data compilation, in any form, was
edge,all in the course of a regularly conducted actjvityshown regularlymade and preserved by a publificsf or agencyevi
by the testimony of the custodian or other qualified witness, unlegincein the form of a certification accordance with £09.02
the sources of information or other circumstances indicate lack@f testimony that diligent search failed tdisclose the record,
trustworthiness. report,statement, or data compilation, or entry

(6m) HEALTH CAREPROVIDERRECORDS. (@) Definition. In this (11) RECORDSOF RELIGIOUS ORGANIZATIONS. Statements of
subsectionthealth care provider” means a massage therapistlifths, marriages, divorces, deaths, whether a child is marital
bodyworker issued a license of registration under subch. X [Xipnmarital,ancestryrelationship by blood or marriage, or other
of ch.440, a chiropractor licensed under dd6, a dentist licensed Similar facts of personal or family histgrgontainedn a regularly
underch. 447, a physician assistant licensed underdet@ or a keptrecord of a religious ganization.
healthcare provider as defined in@55.001 (8) (12) MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES. State
an’alg rEne erlr-j (gl) tlﬁ shown as gffectelda2§3l—299 byT tr\]NObactsk otf tg? 1997 leg_islc?tur mentsof fact contained in a certificate that the maker performed
catesthe co?rect stesf\s;g:aﬁgeearssénur.nbe(re)d(g)y. th?e é\?igo? Sndgrgeéllgégg](ll) amarriage or other Ceremony. or ad.mmIStered a sacrament, made
(b). Prior to 2-1-99 it reads: by a member of the clgy, public oficial, or other person autho

(a) Definition. In this subsection, “healthcare provider” means a chioprac-  rized by the rules or practices of a religiougamization or byaw
tor licensed under ch. 446, a dentist licensed under ch. 447, a physician assistantg perform the act certified, and purporting to have been isstued
licensedunder ch. 448 or a health cae provider as defined in s. 655.001 (8). the time of the act or within a reasonable time thereafter

(b) Authentication witness unnecessary. A custodian oother .
qualifiedwitness required by sutb) is unnecessary if the party (13) FamiLY RECORDS. Statements of fact concerning personal

whointends to der health care provider records into evidence (%%famlly history contained in family Bibles, genealogies, charts,

: : - gravingson rings, inscriptions on family portraits, engravings
atrial or hearing does one of the following at least 40 days bef urns, crypts, or tombstones, o the like.

thetrial or hearing: (14) RECORDSOFDOCUMENTSAFFECTINGAN INTERESTIN PROP
1. Serves upon all appearing partiesagourate, legible and _r_ "0 ec0rd of a document purporting to establisffect
completeduplicateof the health care provider records for a state interest in propertyas proof of the content of the original
periodcertified by the record custodian. _ recordeddocument anits execution and delivery by each person
2. Notifies all appearing parties that an accurate, legible aggwhom it purports to have been executed, if the record is a record
completeduplicateof the health care provider records for a stategf 5 public ofice and an applicable statute authorized the record
periodcertified by the record custodian is available for inspectigRg of documents of that kind in thatfice.
andcopying during reasonable businéseirs at a specified loca (15) STATEMENTS IN DOCUMENTS AFFECTING AN INTEREST IN

tion within the cogn'Fy 'r‘ which the trial or hear.lng will be held'PROPERTY. A statement contained in a document purporting to
(c) Subpoena limitations. Health care provider records aresstaplishor afect an interest in property if the matter stated was
subjectto subpoena only if onef the following conditions exists: re|evantto the purpose of the document, unless dealings with the

1. The health care provider is a party to the action. propertysince the documentas made have been inconsistent
2. The subpoena is authorized by an ex parte order of a judlgéh the truth of the statement or the purport of the document.
for cause shown and upon terms. (16) STATEMENTS IN ANCIENT DOCUMENTS. Statements in a

3. If upon a properly authorized request of an attqrtitey documentin existence 20 years or more whose authenticity is
healthcare provider refuses, fails or neglects to supply withingstablished.
businesslays a legible certified duplicate of its records for the fees (17) MARKET REPORTS,COMMERCIAL PUBLICATIONS. Market
establishedunder par(d). quotationstabulations, listsdirectories, or other published com
(d) Fees. The department of health and family services shaRilations,generally used and relied upon by the publiby per
by rule, prescribe uniform fees based on an approximafitre ~ SOnsin particular occupations.
actualcosts that a health care provider may ghamder pagc) (18) LEARNED TREATISES. A published treatise, periodical or
3. for certifiedduplicate health care records. The rule shall algamphleton a subject ohistory science or art is admissible as
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tendingto prove the truth of a matter stated therein ifjtiuge Statemenof operator that the press had repeated 3 times, which was made 5

PP : : ; ; 16 utes after the malfunction causing his injumas admissible under the excited utter
takesjudicial notice, ora witness expert in the subject teStIerslajnceexception tahe hearsay rule. (2) cited in footnote. Nelsdn & J. Press Corp.

thatthe writer of the statement in the treatise, periodicabor 65w (2d) 770, 223 NW (2d) 607.
phlet is recognized irthe writets profession or calling as an Underthe“res gestae” exception to the hearsay rule (described as the “excited
xpertin th iect. utterance’exception under (2)), testimony by the vicnfiormer husband that his
expertin the qujeCt . L. .. .. daughtercalled him at 5 a.m. the morning after the murder and told him, “daddy
(a) No published treatise, periodical or pamphlet constitutingddywilbur killed mommy” was admissible. State Davis, 66 W (2d) 636, 225
areliable authority on a subject history science or art may be NW (2d) 505.

received in evidence, except for impeachment on cross- Official minutes of the highway committee were admissible under (6) as “Records
examinationunless the part;) proposing tderfsuch document gg;egularly conducted activity State vNowakowski, 67 W (2d) 545, 227 NW (2d)

in evidence serves notice in writing upon opposing counsel at leagtpulic document, filed undeth, notarized by the defendant, is one having “cir
40 days before trial. The notice shall fully describe the documentnstantiaguarantees of trustworthiness” under (28)ate vNowakowski, 67 W
which the party proposes tiffer, giving the name of such docu (2d) 545, 227 NW (2d) 697.

g Statementsnade by the 5-year—old child to his mother one aftgr an alleged
ment,the name ofhe autharthe date of publication, the name Ogexualassault by defendant were admissible under the excited utterance exception to

the publisher and specifically designating tipertion thereof to thehearsay rule, since a more liberal - interpretation is provided for that exception in
beoffered. The d&ring party shall delivewith the notice a copy thecase of a young child alleged to have been the victim of a sexual assault. State

; exrel. Harris v Schmidt, 69 W (2d) 668, 230 NW (2d) 890.
of the document or of the portion thereof to bieefd. Departmenbf H&SS probation files and records are public records and admissible

(b) No rebutting published treatise, periodical or pamphlegsuch at probation revocation hearing. StateebsPrellwitz v Schmidt, 73 W (2d)
constitutinga reliable authority on a subject of histasgienceor 35ysf4tZ NWt(JZd)' 2;27- i minutes after <tabbing that defendant “did this (o me"
1 1 1 1 atemenpy victim within minutes after stabbing that derendan | IS 10 me
f‘g;ssffr'r']gseh;ellcer']‘giol';{‘e‘f‘{ﬁaegczeoué‘gféggrpggxlﬁgg?ﬁwgaggéjadmissibue under (2). La Byer v State, 74 W (2d) 327, 246 NW (2d) 794.
. ! . 7 h N Personabbservation of startling event is not required under (2). Staternar
describedn par (a), serve notice similar to that provided in.parchick, 74 W (2d) 425, 247 NW (2d) 80.
(a) upon counselvho has served the original notice. The party Admissionof hospital records did not deprive defendant of right to confrontation.
shalldeliver with the notice a copy of the document or of the po‘?“étsv- 0'3?_”' 7? w (2(:)_ 75&259 NC;’V (dy12. dofd
tion thereof o be déred. B o oy v
(c) The court mayfor cause shown prior to or at the trialjns. Co. 93 W (2d) 633, 287 NW (2d) 729 (1980).
relievethe party from the requirementstbfs section in order to _Seenote to Art. I, sec. 7, citing HagenkordState, 100 W (2d) 452, 302 NW (2d)

; et 421(1981).
reventa manifest injustice. . . . .
P | Chiropractorcould testify as to patiestself-serving statements when those state

(29) REPUTATION CONCERNING PERSONAL OR FAMILY HISTORY.  mentswere used to form medical opinion under (4). Klingmaiiruschke, 15 W
Reputationramong members of a persefamily by blood, adop (2d) 124, 339 NW (2d) 603 (Ct. App. 1983).

tion, or marriage or among a perss)dssociates or in the com Interrogator’saccount of child witness’out of court statements made four days
! ! ! aftermurder wherenotes of the conversation were available although not introduced,

munity, concerning a persabirth, adoption, marriage, divorce,peid admissible under (24). StateJenkins, 168 W (2d) 175, 488M (2d) 262
death, relationship by blood, adoptiomr marriage, ancesiry (1992).

whetherthe person is a marital bonmarital child, or other similar A defendant has a burden of production to come forward with some evidence of

; i i anegative defense to warrant jury consideration. St&ettit, 171 W (2d) 627, 492
fact of this personal or family histary NW (2d) 633 (Ct. App. 1992).
(20) REPUTATION CONCERNING BOUNDARIES OR GENERAL HIS- For a statement to be an excited utterance there must be a “startling event-or condi

Tory. Reputatiorin a communityarising before the controversy tion” and the declarant must have made the statement “while under the stress of

asto boundaries of or customsfedting lands in the communijty excr'itﬁgggtmf;‘g%\‘,bég)‘%gge%ngcv‘f,”(dz'g?g"ﬁ ?gte/\%?hl%k;‘é)”?’ W (2d) 387

c ) ; e
and reputation as to events of general history important to h here profered hearsay has $igfent guarantees of reliability to come within a
communityor state or nation in which located. firmly rooted exception, the confrontation clausesiisfied. State.\Patino, 177 W

(21) REPUTATION AS TO CHARACTER. Reputation of a persan’ (29348, 502 NW (2d) 601 (Ct. App. 1993).
In applyingthe excited utterance exception in child sexual assault cases, a court

CharaCte'among the persosn’associates orin the Community mustconsider factors including the chiédage and the contemporaneousness and
(22) JUDGMENT OF PREVIOUSCONVICTION. Evidence of a final spontaneityof the assertions in relation to the alleged assault. In applying the sub.

: . : (24) residual exception in suchcase, the court must consider the attributes of the
JUdgment’entered after a trial or upon a plea of gu”ty (bm child, the person to whom the statement was made, the circumstances under which

upona plea of no contest), adjudging a person guilty of a felomg statement was made, the content of the statement and corroborating evidence.
asdefined inss.939.60and939.62 (3) (b)to prove any fact essen Statev. Gerald L.C. 194 W (2d) 549, 535 NW (2d) 777 (Ct. App. 1995).

. ; ; ; ; Thesub. (2) excited utterance and the sub. (24) residual exceptions discussed in
tial to sustairthe judgment, but not including, wheriesed by the relationto child sexual assault cases. Statduntington, 216 W (2d) 671, 575 NW

statein a criminal prosecution for purposether than impeaeh (2d)268 (1998).
ment,judgments against persons other than the accusedpelthe Thehearsay exception for medical diagnosis or treatment under sub. (4) does not

dencyof anappeal may be shown but does nfstctfadmissibility Syf("zg)oes'?“l‘tefgg”,\ﬁ,ﬂg‘é‘; ;%g‘zgggg')ors or social workers. Stdtmtington 216

(23) JUDGMENT AS TO PERSONAL,FAMILY OR GENERAL HISTORY, The requirement in sub. (18) that the writer of a statement in a trbatiseog
inizedas an expert is not met by finding that the periodical containing the article was
ORBOUNDARI.ES' Judgments a.s proof of matters of.personal, f.aml thoritativeand reliable. BroadheadS$tate FarnMutual Insurance Co. 217 W (2d)
or general historyor boundaries, essential to the judgment, if thgs; 579 nw (2d) 761 (Ct. App. 1998).
samewould be provable by evidence of reputation. The description of the cts of alcohol on a person contained in thiedshsin
s MotoristsHandbook produced by the Department ifriEportation was admissible
(24) OTHEREXCEPTIONS. A statement not specifically covered ersun ' (8). Sullivan vWaukesha Couny218 W (2d)458, 578 NW (2d) 596
by any of the foregoing exceptions but having comparable cit9os).
cumstantialguarantees of trustworthiness. Portionsof investigatory reports containing opinionsconclusions are admissible
History: Sup. Ct. Order59 W (2d) R250; Sup. Ct. Org&7 W (2d) vii (1975); under(8) exception.Beech Aircraft Corp..\Rainey 488 US 153, 102 LEd 2d 445
1983a. 447 Sup. Ct. Order158 W (2d) xxv (1990)1991 a. 32269, 1993 a. 105  (1988).
1995 a. 2%.9126 (19) 1997 a. 67156, s. 13.93 (2) (c). Convictionsthrough hearsay in child sexual abuse casesrkhieimer 72MLR
Judicial Council Note, 1990:Sub. (6m) is repealeahd recreated to extend the 47 (1988).
self-authenticatioprovision to other hgalth care prqviders in adgiition to 'hospitals. Children’s out-of-court statements. Anderson, 1974 WBB No. 5.
Thatsuch records may be authenticatéthout the testimony of their custodian does  gyigencereview: Past recollections refreshegast recollection recorded. Fine.
notobviate other proper objections to their admissibilitierevision changes the \wgg March 1984
basicself-authentication procedure for all health care provider records (including., . o ! )
hospitals) by requiring the records to be served on all partiesadereasonably Ewdgr'l:(_:erev\;\e}\évB ABU'?TSSE records and government repdrsarsay Tfojan
availableto them at least 40 days before the trial or hearing. The additional 30 d3§&ses?Fine. Apri 4. ) L
facilitates responsive discovemhile eliminationof the filing requirement reduces _ Medical records discovery in Wconsin personal injury litigation. 1974 WLR
courthousaecords management impacts. [Re Orderlefl-91] 524.
Hearsayin a juvenile courtvorker's report not admissible under (6) or (8) at ajuve
nile court delinquency hearing. RuseckBtate, 58V (2d) 299, 201 NW (2d) 832. 9(08.04 Hearsay exceptions; declarant unavailable;

A medical record containing a diagnosis or opinion is admissible but may T Sahili « SHahili : "
excludedif the entry requires explanation or a detailed statement of judgmental f§c6flmtlon of unavailability . (1) “Unavailability as a witness

tors. Noland v Mutual of Omaha Ins. Co. 57 W (2d) 633, 205 NW (2d) 388.  includessituations in which the declarant:
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(a) Is exempted byuling of the judge on the ground of privi  (6) OTHER EXCEPTIONS. A statemenhot specifically covered
lege from testifying concerning the subject mattérthe decla by any of the foregoing exceptions but having comparable cir
rant’s statement; or cumstantialguarantees of trustworthiness.

ists i i i i i istory: Sup. Ct. Orde’59 W (2d) R1, R308 (1973)975 c. 94.91 (12) 1975
(b) Persists in refusing to testify concerning the subject matE?ng 1083 2. 4471991 & 32

of the declaran$’ statement despisnorder of the judge to do SO; ~ g, "(2) cited. State Dean, 67 W (2d) 513, 227 NW (2d) 712.

or Good-faitheffort to obtain witness’ presence at trial is prerequisite to finding that
ifi i itnessis “unavailable” for purposes of invoking hearsageption respecting for
d (f) Teﬁtlftletsto a I?Ck of memory of the subject matter of th#lertestimony La Bage v State, 74 W (2d) 327, 246 NW (2d) 794.
eclarantsstatement; or . . See note to Art. |, sec. 7, citing Nabbefel®tate, 83 W (2d) 515, 266 NW (2d)
(d) Is unable to be present or to testify at the hearing beca@ge(1978).
icti i i infirmitv: Statemenggainst penal interest may &gmissible under (4) if four factors indicat
of death otthen existing physmgl or mental illness or Inﬂrmlty’ Ol|’ngtrustworthiness of statement are presenftarR: State, 95V (2d) 83, 289 NW
(e) Is absent from the hearing and the proponent of the-deglai) 349 (Ct. App. 1980).
rant'sstatement has been unable to procure the dectaedighe a ggef)note to Art. I, sec. 7, citing StateZellmer 100 W (2d) 136, 301 NW (2d) 209
anceby process or _Other reason_able means. . . Corroborationunder (4) must beuficient to permit reasonable person to con
(2) A declarant is not unavailable as a witness if the declaude,in light of all facts andiircumstances, that statement could be true. State v

rant's exemption, refusal, claim of lack of mempiyability, or ~ Anderson,141 W (2d) 653, 416 NW (2d) 276 (1987).

: B Under “totality of factors'test,statements by 7-year-old sexual abuse victim to
absenceés due to the procurement or Wrongdomg ofpmﬂ)onent socialworker possessed igfent guarantees of trustworthiness to be admissible

of thedeclaran® statement for the purpose of preventing the wilinder(6) at preliminary hearing. StateSorenson, 143 2d) 226, 421 NW (2d)

nessfrom attending or testifying. 77 (1988).

History: Sup. Ct. Order59 W (2d) R1, R302 (1973)991 a. 32 ;I;]heexmleption fci_r a stfatemer}t ?ftrecen: pgrcttapltic:nléj?der sub. (2) dogzphot
Adequatemedical evidence of probable psychological trauma is required 1o s@ls\la(uzrg) ggg:ejl)s;gnN?Na(r;g)ra;sssa(gT?pgnilgg%/. old to a person. . Saeans,

portunavailability finding based on trauma, absent emotional breakdown on Wimes?heexception under sub. (4) for a statement that declarant an object of

Stasrlgltesr;autst\/sﬁg\:\?rlliogr’e]ygxiznggrgrfgelzg é\j‘iﬁzr’]\i\gtaﬁ) disctl)a(mci;{;eAr?(?é ilsggs)e to hatred ridicule or disgrace requires that the declarant have a personal interest in keep
defendant'snisconduct under (2). StateRrambs, 157 W (2d) 700, 460 NW (2d) Tg?gtgf statement secret. StateStevens, 171 W (2d) 106, 490 NW (2d) 753 (Ct. App.

811(Ct. App. 1990). Similar motive and interest requirement of sub. (1) discussed. Statekman,

See note to Art. |, sec. 7, citing BurngGlusen, 599 F Supp. 1438 (1984). 182W (2d) 318, 513 NW (2d) 657 (Ct. App. 1994).
. . Corroboratiorrequiremenfor statements against penal interest. 1989 WLR 403
908.045 Hearsay exceptions; declarant unavailable. (1989).
Thefollowing are not excluded by the hearsay rule if the declarant o ) o
is unavailable as a witness: 908.05 Hearsay within hearsay . Hearsay included within

(1) FORMER TESTIMONY. Testimony given as a witness athearsayis not excludedinder the hearsay rule if each part of the
anotherhearing of the same or afeifent proceeding, or in a depo combinedstatements conforms with an exception to the hearsay
sition taken in compliance with law in the course of another erJIeiSE)rr(;_V'guepd ért‘ tor:ig?a/p(t;jr) R R323 (1973)
f:(caigl\?e%g[t) tthh% Ipesstz‘%coengfb(;rzgslZSé;Eag¥ rwegrl]l’:(?t gggmﬁgléggeenoté to Art |, sec. 7, citing Statelwinarchick, 74 W (2d) 425, 247 NW (2d)
tion, with motive and interest similar to those of the party against'
whomnow ofered. 908.06 Attacking and supporting credibility of decla -

(2) STATEMENT OF RECENT PERCEPTION. A statement, not in rant. When a hearsay statement has been admitteddence,
responseo the instigation of a person engaged in investigatingie credibility of the declarant may be attackedd if attacked
litigating, or settling a claim, which narrates, describes, dnaybe supported bgny evidence which would be admissible for
explainsan event or condition recently perceived by the declarafitpsepurposes if declarant had testified as a witness. Evidence of
madein good faith, not in contemplation of pending or anticipatedstatement or conduct by tdeclarant at any time, inconsistent
litigation in which the declarant was interested, and while théth the declarant’ hearsay statement, is not subjectatty
declarant'srecollection was clear requirementhat the declarant may have bedomfed an opper

(3) STATEMENT UNDER BELIEF OF IMPENDING DEATH, A state tuUNity to deny or explain. If the party agaivghom a hearsay
ment made bya declarant while believing that the declamntStatementas been admittechlls the declarant as a witness, the
deathwas imminent, concerning the cause or circumstancespﬁfgy is entitled to examinéne declarant on the statement as if
whatthe declarant believed to be the declasaintpending death. unHisetgg,r-ogﬁ_eéag:éggg(\)/\?iz &) RL R325 (1973991 a, 32

(4) STATEMENT AGAINST INTEREST. A statement which was at o ’ '

thetime_of its r_naking so far contrary to the de_clalsapécuniary 908.07 Preliminary examination; hearsay allowable. A
or proprietary interest, or so far tended to subject the declarankigiementvhich is hearsayand which is not otherwise excluded

civil or criminal liability or to render invalid a claim by the decla from the hearsay rule under 868.02t0908.045 may be allowed
rantagainst anothesr to make the declarant an object of hatregh 5 preliminary examination as specified i9%0.03 (1).

ridicule, or disgrace, that eeasonable person in the declamnt’ History: 1979 c. 332
position would not have made the statement unless the person
believedit to be true. A statement tending to expose the declargg8.08 Videotaped statements of children. (1) In any
to criminal liability and ofered to exculpate the accused is nagriminal trial or hearingjuvenile fact—finding hearing under s.
admissibleunless corroborated. 48.31 or 938.31 or revocation hearing under 304.06 (3)or

(5) STATEMENT OF PERSONALOR FAMILY HISTORY. (a) A state 973.10(2), the court or hearing examiner may admit into evidence
ment concerning the declarastbwn birth, adoption, marriage, thevideotaped oral statement of a child who is available to testify
divorce, relationship by blood, adoption or marriage, ancestrgsprovided in this section.
whetherthe person is a marital oonmarital child, or other similar ~ (2) (a) Not less than 10 daysior to the trial or hearing, or
fact of personal or family histonyeven though declarant had nasuch later time as the court or hearing examiner permits upon
meansof acquiring personal knowledge of the matter stated; or @Buseshown, the partpffering the statement shall file with the
a statement concerning the foregomgtters, and death also, ofcourtor hearing dfcer an ofer of proof showing the captioof
anothemerson, if the declarant was related to the othdnldiyd, thecase, themame and present age of the child who has given the
adoptionor marriage or was so intimately associated with the otftatement, the date, time and place of the statement and the name
er's family as to be likely to have accurate information concernirandbusinessddress of the videotape camera operdtbat party
the matter declared. shallgive notice of the &ér of proof to all other parties, including
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notice of reasonable opportunity féhem to view the videotape subjectivebelief regarding what consequences to himself or her
prior to the hearing under pgb). self, or persons with whom the chilths a close emotional rela

(b) Prior to thetrial or hearing in which the statement ifeoéd  tionship,will ensue from providing testimony
andupon noticeo all parties, the court or hearing examiner shall (h) Whether the child manifests or has manifested symptoms
conducta hearing on thetatemensg admissibility At or prior to associatedvith posttraumatic stress disorder or other mental dis
the hearing, the court shall view the videotape. At the hearing, telers,including, without limitation, reexperiencing the events,
court or hearing examineshall rule on objections to the statefear of their repetition, withdrawal, regression, guilt, anxiety
ment’'sadmissibility in whole or in part. If the trial is to be triedstressnightmares, enuresis, lack of self-esteem, mood changes,
by a jury the court shall enter an order for editing as provided aompulsivebehaviors, school problems, delinquenantisocial

s.885.44 (12) behavior,phobias or changes in interpersonal relationships.
(3) Thecourtor hearing examiner shall admit the videotape (i) Whether admission of the videotape statement would
statementipon finding all of the following: reducethe mental or emotional strain of testifying or reduce the
(a) Thatthe trial or hearing in which the videotape statemeftimberof times the child will be required to testify
is offered will commence: (5) (a) If the court or hearing examiner admits a videotape
1. Before the child@ 12th birthday; or statementinder this section, the party who haterdd the state

2. Before the childi 16th birthdayand the interests of justice Mentinto evidence may nonetheless call the child to testify imme
warrantits admission under supt). diately after the videotape statement is shown tatilee of fact.

. ; - ceptas provided in patb), if that party does not call the child,
atiég)alg zﬂ;ﬁ:lvgc:esjz?oe ésis?gﬁlij(;ﬁte and free from excision; al F(ecourt or hearing examineupon request bgny other party
(c) That the child statement Waé made upon oath bmah- shallorder that the child be produced immediately followtime

. . h -~ h showingof the videotape statement to thier of fact for cross—
tion or, if the childs developmental level is inappropriate floe 9 P

administratiorof an oath or &ifmation in the usuaiorm, upon the examination.
child’s understanding that false statements are puﬁishable angco op&zalnzt;/\e/ittﬁsstlQm;)zn)]/l(}fz?n;r};lgs&%gbﬁm maybe taken in
theimportance of telling the truth. . ’ : L
(d) pThat the time cgntent and circumstanokthe statement . (b) If a videotape statement under this section is shown at a pre
rovideindicia of its 'trustworthiness liminary examination under 870.03and the party who fers the
P o ' . . . statementoes not call the chilt testify the court may not order
(€) That admission of the statement will not unfairly surprisg,gerpar (a) thatthe child be produced for cross-examination at
any party or deprivany party of a fair opportunity to meet allega;j, o preliminary examination.

tions made in th? _statement. . A (6) Videotaped oral statements of children under this section
(4) In determining whether the interests of justice warrant the e hossession, custody or control of the state are discoverable
admissionof a V|de0tape statement of a child who is at least derss.48.293 (3)30406 (3d,)97123 (l) (e)and973.10 (zg)

yearsof age but younger than 16 years of age, among the factor?n A . . '
: : : : t a trial or hearing under sufl), a court or a hearing
%ﬂlc():vk\]/iah? court or hearing examiner may consider are any of tgl?aminermay also admit into evidence a videotape oral statement
9 , . f a child that is hearsay and is admissible under this chaper as
(&) Thechild’s chronological age, level of development a”axceptionto the hearsay rule.

capacityto comprehend the significance of the events and Quisiory: 1085 a 2621989 a. 311993 a. 981995 a. 77387 1997 a. 319
verbalizeabout them. Judicial Council Note, 1985See the legislative purpose clause in Sedtiofthis
(b) The childs general physical and mental health. act.

. . . Sub. (1) limits thishearsay exception to criminal trials and hearings in criminal,
(c) Whether the events abowhich the childs statement is juvenile and probation or parole revocation cases at which the child is available to
madeconstituted criminal or antisocial conduct against the chi!}%ﬂ'f}ﬁ Other exceptions may apply when the cliildnavailable. See ss. 908.04 and

. . . . . 8.045 stats. Sub. (5) allows the proponent to call the ¢bitdstify and other par
or a person with whom the child had a close emotimrlationship  jies 1o have the child called for cross—examination. The right of a criminal defendant

and, if the conduct constituted a battesy a sexual assault, itSto cross—examine the declarant at the trial or hearing in wihiehstatement is

i i i ini dmittedsatisfies constitutional confrontation requirements. Californi@reen,
durationand theextent of phy5|cal or emotional injury therebyg% U.S. 149166 and 167 (1970); StateBurns,112 Ws. 2d 131 144,332 N.W

caused. 2d757(1983). A defendant who exercises this right is not precluded from calling the
(d) The childs custodial situation and the attitudeather child as a defense witness.

P iy Sub.(2) requires a pretrial fafr of proof and dearing at which the court or hearing
householdmembers to the evenabout which the child'state examinemust rule upon objections to the admissibility of the statement in whole or

mentis made and to the underlying proceeding. in part. These objections may be based upon evidentiary grounds or upon the require
i ili i i H entsof sub. (3). Ifthe trial is to be to a juryhe videotape must be edited under one
. (e|) (-jrhe ﬁhlldsdfalm.”'al or emgﬁlonal relationship to thoseg]f the alternatives provided in s. 885.44 (12), stats.
involvedin the underlying proceeding. Sub.(3) (a) limits the applicability of this hearsay exception to trials and hearings
(f) The childs behavior abr reaction to previous interviewsWf?iC?hcorT;]rrfggclg{ri]okr) _tg ggg;ﬂildé 16tth birﬁhday I the trial or heartinsla commences
; ; afterthe chi i e court or hearing examiner must also find that the
concerningthe events involved. interestsof justice warrant admission of the statement. A nonexhaustive list of factors

(9) Whether the child blames himself or herself fordlients to be considered in making this determination is provided in sub. (4).

involved or has ever been told by any person not to distiesa: Sub.(6) refers to the statutesaking videotaped oral statements of children discov
hetherthe childs pri ts t iat thoriti % th%rableprior to trial or hearing. [85 Act 262]
whetherthe chi priorreports 1o assoclates or autnorities o Sub.(5) does not violate due process. Stafarantino, 157 W (2d) 199, 458 NW

eventshave been disbelieved or not acted upon; and the shilgld) 582 (Ct. App. 1990).
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