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CHAPTER 907
EVIDENCE — OPINIONS AND EXPERT TESTIMONY

907.01 Opiniontestimony by lay witnesses. 907.05 Disclosure of facts or data underlying expert opinion.
907.02 Testimony by experts. 907.06 Court appointed experts.
907.03 Bases of opinion testimony by experts. 907.07 Reading of report by expert.

907.04 Opinion on ultimate issue.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Expert opinion regarding victim recantation in domestic abuse cases is permissi
eral Advisory Committee are printed with chs. 901 to 91in 59 W (2d). The court ble. State vBednarz, 179 W (2d) 460, 507 NW (2d) 168 (Ct. App. 1993).
did not adopt the comments but ordeed them printed with the rules forinforma- Wherethe state inferred that a complainant sought psychological treatment as the
tion purposes. resultof a sexual assault by the defendant but did fiet tfe psychological records

or opinions of theherapist as evidence, it was not improper to deny the defendant
[ ; ; ; accesdo the records where the court determined that the records contained nothing
907'(,)1 Opln!on testlmony by lay Wlt,nesse,s', If the,V\”t' which wasmaterial to the fairness of the trial. Statéfainiero, 189 W (2d) 80, 525
nessis not testifying as an expert, the witnesgstimony in the Nw (2d) 304 (Ct. App. 1994).

form of opinions or inferences is limited to thag@nions or infer ~ An expert may give an opinion about whether a pessoghavior and characteris

i 1 ; ticsare consistent with battered wonsayndrome, but may not give an opinion on
enceswhich are ratlona”y based on the perception oftheess whetherthe person had a reasonable belief of beipimger at the time of a particu

andhelpful to a clear understanding of the witn@$e5timony or  lar incident. State.\Richardson, 189 V2d) 418, 525 NW (2d) 378 (Ct. App. 1994).
the determination of a fact in issue. Experttestimony is necessary to establish the point of impact of an automobile
History: Sup. Ct. Orde59 W (2d) R1, R205 (1973)991 a. 32 acmd_ent)/_\/estt_ar vBru_gglnk, _19_0 W (2d) 308, 527 NW (2d) 373.(CI_. _App_. 1994). )

Scientificevidence is admissible, regardless of underlying scientific principles, if
. . g . it is relevant, the witness is qualified as an expert anelvidence will assist the trier
907.02 Testimony by experts. If scientific, technical, or of fact. State vPeters, 192 W(2d) 674, 534 NW (2d) 867 (Ct. App. 1995).
otherspecialized knowledge willssist the trier of fact to under  Anindigent may be entitled to have the court compel the attendance of an expert

standtheevidence or to determine a fact in issue, a witness-quaitness. It may be error to deny a request for an expert to testify on the issue of
gestiventerview techniques used with a yowtdld witness if there is a “partieu

. . . .. 1]

fied as an expert by knowledge, skill, experience, training, fedneed” for the expert StatoKirschbaom. 105 W (2d)11 535 NW (26) 462

educationmay testify thereto in the form of an opinion or othenct. App. 1995).

wise. _ Itemsrelated to drug dealing, including gang-related items, is an area of special
History: Sup. Ct. Order59 W (2d) R1, R206 (1973). izedknowledge ana proper topic for testimony by qualified narcotidicefs. State

A chemist testifying as to the alcohol content of blood may not testify as to th Brewey 195 W (2d) 295, 536 NW (2d) 406 (Ct. App. 1995).

h h : eGeneraIIy expert evidence of personality dysfunction is irrelevant to the issue of
physiologicaleflect that the alcohol would have on defendant. StaBailey 54 W jyientin a criminal trial although it might be admissible in very limited cireum

(2d)679, 196 NW (2d) 664. . A siancesState vMorgan, 195 W (2d) 388, 536 NW (2d) 425 (Ct. App. 1995).
Thetrial court abused its discretion in ordering defendant to make its expert avalltyq amissibility of novel scientifievidence: The current state of the Frye test
ablefor adverse examination because the agreement was for the excharperof fj” \Wisconsin. \én Domelen. 69 MLRI6 (1985)
in ) )

B%%?rté?ggsta;dgéd %Lnkcggﬂg ?:%\(jenrg?yeégméréa\tll\;) ?Z%f)tggsexfgt&w'&%(; g%g € cientificEvidence in isconsin: UsindReliability to Regulate Expergstimony.
’ - ’ ! " 74MLR 261.

In personal injury action, court did netr in permitting psychologist specializing . . . -
in behavioral disorders to refute physiciamedical diagnosis where specialist was %tatev. ?ng.v\ﬁLcRorznsPylsory process analysis of the inadmissibility of polygraph
qualifiedexpert. Qualification of expert is matter of experiencelioetsure. Karl eviaence. . : . .
v. Employers Ins. of \&tsau, 78 W (2d) 284, 254 NW (2d) 255. The psychologist as an expert witness. Gaines, 1973 WBB No. 2.
Standarcf nonmedical, administrative, ministerial or routine care in hospital need Scientific Evidence in \consin after Daubert. Blinka. i%/Law Nov. 1993.
not be established by expert testimomyy claim against hospital based on negligent The Use and Abuse of Expertitdésses. Brennan. i8VLaw Oct. 1997.
lack of supervision requires expert testimorBayne vMilw. Sanitarium Founda L .
tion, Inc. 81 W (2d) 264, 260 NW (2d) 386. . . 907.03 Bases of opinion testimony by experts. The
AN pransiLes of e conac o dne ol perttsor data n the paricular case upon which an expert bases an
Radue 81 W (2d) 583, 260 NW (2d) 766, V1o supp - “°®8finion or inference maype those perceived by or made known
Resipsa loquitur instructions may be grounded on expert testimony in medid@ theexpert at or before the hearing. If of a type reasonably relied
malpracticecase. Kelly vHartford Cas. Ins. Co. 8& (2d) 129, 271 NW (2d) 676 uponby experts in the particular field forming opinions or infer

(1978). . S .
Hypotheticalquestiormay be based on facts not yet in evidence. Novitz&eate, en_cesupon the SUbleCthe facts or data need not be admissible in
92 W (2d) 302, 284 NW (2d) 904 (1979). eVIdence.
Admissibility of psychiatric testimony foimpeachment purposes discussed. History: Sup. Ct. Order59 W (2d) R1, R208 (1973)991 a. 32 .
Hamptonv. State, 92 W (2d) 450, 285 NW (2d) 868 (1979). The trial court properly admitted an opinion of a qualified electrical engineer

Psychiatriowitness, whose qualifications as expert were conceded, had no scidfioughhe relied on a pamphlet objected to as inadmissible heaCsagment on
tific knowledge on which to base opinion as to accasadk of specific intent to kill. 907.03and Judicial Council note. E. D.edley Co. vCity of New Berlin, 62 W (2d)

Statev. Dalton, 98 W (2d) 725, 298 NW (2d) 398 (Ct. App. 1980). 668,215 NW (2d) 657.
Seenote to Art. |, sec. 7, citing HagenkordState, 100 W (2d) 452, 302 NW (2d) . _See note to 908.03, citing Klingmankruschke, 15 W (2d) 124, 339 NW (2d)
421(1981). 603 (Ct. App. 1983).

Polygraphevidence is inadmissible in any criminal proceeding unless Stanis_I"ial court erred by barringxpert testimony on impaired future earning capacity
lawski stipulation was executezh or before September 1, 1981. Staf@ean, 103 Basedon government surveys. BrainMann, 129 W (2d) 447, 385 NW (2d) 2.
W (2d) 228, 307 NW (2d) 628 (1981). App. 1986).

Seenote to 972.1, citing State vArmstrong, 10 W (2d) 555, 329 NW (2d) 386 _ While opinion evidencenay be based upon hearstne underlying hearsay data
' ’ ’ may not be admitted unless it is otherwise admissible under a hearsay exception.

(1983).
Experttestimony regarding fingernail comparisons for identification purposes ngatev. \Nebe; 174 W (2d) 95.3’ 496 NW (2d) 762 (Ct' App._1993).‘
admissible. State vShaw 124 W (2d) 363, 369 NW (2d) 772 (Ct. App. 1985). An evaluation of drug testing procedures. Stein, Laessig, Indriksons, 1973 WLR

Bite mark evidence presented by experts in forensic odontology was admissibfe.’
> Expertmay give opinon regatding consisiency of compiinebehaviorwitn_907:04 Opinion on ultimate issue. Testimony in thdorm
thatof victims of same type of crime only if testimony will assist fact finder in unde0f an opinion or inference otherwise admissible isagéction
Diaimant tuness.. Sate Sensen. 147 W (28) 240, 2’32“&3?2?&?%23‘25‘9‘53%23gfef(’;‘fe it embraces an ultimate issue to be decided by the
e o s B 2 25 ) sty Sup. . 09 W (20) R, 28 (197)
19\2/)\/1h)érethe state seeks to introduce testimony of experts who have person@§7.05 Disclosure of facts or data underlying expert

examineda sexual assault victim that the victibehavior is consistent with other opinion. Theexpert may testify in terms of opinion or inference
victims, a defendant may request examination of the victim by its own expert.

Statev. Maday 179 W (2d) 346, 507 NW (2d) 365 (Ct. App. 1993). See also Sta@)'d give the reasons therefor without prior disclosure of the
v. Schaller 199 W (2d) 23, 544 NW (2d) 247 (Ct. App. 1995). underlyingfacts or datainless the judge requires otherwise. The
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expertmay in anyevent be required to disclose the underlyinfhe compensation thus fixad payable from funds which may be

factsor data on cross—examination. providedby law in criminal cases and cases involving just-com
History: Sup. Ct. Order59 W (2d) R1, R213 (1973)991 a. 32 pensatiorunder ch32. In civil cases the compensation shall be

paid by the parties in such proportion andath time as the judge

907.06 Court appointed experts. (1) ApPOINTMENT. The directs,and thereafter chged in like manner as other costs but

judge may on the judge’own motion or on thenotion of any without the limitation upon expert witness fees prescribed by s.

party enter an order to shoeause why expert witnesses shoul@14.04(2).

not be appointed, and may requéts parties to submit nomina  (3) DISCLOSUREOFAPPOINTMENT. In the exercise of discretion,

tions. The judge may appoint any expert witnesses agreed uphajudge may authorize disclosure to the jury of the fact that the

by the parties, and may appoint witnesses of the jsdmeh courtappointed the expert witness.

selection. An expert witness shall not be appointed by the judge (4) ParTIES' EXPERTSOF OWN SELECTION. Nothing in this rule

unlessthe expert witness consents to act. A witness so appoinligsits the parties in calling expert witnesses of their own selection.

shallbe informedbf the witness duties by the judge in writing,  (5) AppoINTMENTIN CRIMINAL CASES. This section shall not

acopyof which shall be filed with the clerk, or at a conference igpplyto the appointment of experts as provided 1874.16

which the parties shall have opportunity to participate. A witneSSHistory: Sup. Ct. Order59 W (2d) R1, R215 (1973); Sup. Ct. Ordi# W (2d)

so appointed shall advishe parties of the witnessfindings, if 784,191 a. 32

any;the witness deposition may be taken by any party; and tl

witnessmay be called to testify by the judge or any paftye wit %7'07 Reading of report by expert. An expert witness

hall b biect t 4 ination b hoadue 1Y at the trial read in evidence any report which the witness
nesss at eS”l.J Jetch ocros? e@<amma lon ¥eac padd o deor joined in making except matter thereihich would not
Ing & party calling the expert witness as a witness. be admissible if déred as oral testimony by the witness. Before

(2) CompENsATION. Expert witnesses so appointed are entitiggs use, a copy of the report shall be provided to the opponent.
to reasonable compensation in whatever sum the judge may allowistory: Sup. Ct. Order59 W (2d) R1, R219 (1973)991 a. 32
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