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MISCELLANEOUS 895.03

CHAPTER 895

MISCELLANEOUS GENERAL PROVISIONS

895.01 Whatactions survive; actions not to abate. 895.47
895.02 Measure of damages against executor
895.03 Recovery for death by wrongful act. 895.48

895.031 Recovery from estate of wrongdoer
895.035 Parental liability for acts of minor child. 895.481
895.037 Abortions on or for a minor without parental consent or judicial waiver 895.482
895.038 Partial-birth abortions; liability 895.483
895.04 Plaintiff in wrongful death action.

895.045 Contributory negligence.

895.048 Recovery by auto or motorboat owner limited.

895.05 Damages in actions for libel.

895.052 Defamation by radio and television.

895.055 Gaming contracts void.

895.056 Recovery of money wagered.

895.057 Action against judicial dicer for loss caused by misconduct.

895.485

895.486
895.487
895.49

895.495

895.06 Recovery of divisible personalty ggggg
895.14 Tenders of money and property 895.515
895.20 Legal holidays. 895.517
895.22 Wisconsin family month, week and Sunday 895.52
895.23 Indian Rights Day 895.525
895.28 Remedies not mged. 895.527
895.33 Limitation of suretys liability. 895.53
895.34 Renewal of sureties upon becoming iffisignt and efiects thereof. :
895.345 Justification of individual sureties. ggggg

895.346 Bail, deposit in lieu of bond.

895.35 Expenses in actions against municipal and ottferen$.

895.36 Process againstfider.

895.37 Abrogation of defenses.

895.375 Abrogation of defense that contract was champertous. 895.65

895.38  Surety how dischaged. 895.67

895.41 Employes cash bonds to be held in trust; duty of employer; penalty 895.70

895.42 Depositof undistributed money and property by administrators and othe®5.73

895.43 Intentionalkilling by beneficiary of contract. 895.75

895.435 Intentional killing by beneficiary of certain death benefits.

895.437 Use of lodging establishments.

895.44 Exemptionfrom civil liability for furnishing safetynspection or advisory
services.

895.46 Stateand political subdivisions thereof to pay judgments takgainst
officers.

895.56

895.57

895.76
895.77
895.79
895.80
895.85

Indemnificationof the Wsconsin state agencies building corporation and
the Wisconsin state public building corporation.

Civil liability exemption; emegency care, athletic events health chez
ardoussubstances and information concerning paternity

Civil liability exemption; equine activities.

Civil liability exemption; ski patrol members.

Civil liability exemption; regional and county ergency responsgeams
andtheir sponsoring agencies.

Civil liability exemption; agencies, foster parents, treatment foster parents
andfamily—operated group home parents.

Civil immunity exemption; reports of insurance fraud.

Civil liability exemption; employment references.

Certain agreements to limit or eliminate tort liability void.

Safety devices on farm equipment, ordinary negligence.

Right of privacy

Liability exemption: food donation, sale or distribution.

Liability exemption; equipment or technology donation.

Liability exemption: solid waste donation or sale.

Recreational activities; limitation of property owners’ liability

Participation in recreational activities.

Sport shooting range activities.

Liability exemption; tests for intoxication.

Liability exemption; notification of release.

Liability exemption; oil dischaye control.

Liability exemption; handling of petroleum-contaminaged under con
tractwith the department of transportation.

Damages; unauthorized release of animals.

Government employer retaliation prohibited.

Domestic abuse services; prohibited disclosures.

Sexual exploitation by a therapist.

Service representatives.

Physicalinjury, emotional distress, loss or damagdeyefl by members
of certain groups.

Limits on recovery by prisoners.

Injury caused by criminal gang activity

Damage to certain machines.

Property damage or loss.

Punitive damages.

895.01 What actions survive; actions not to abate. 895.02

Measure of damages against executor When

(1) In addition to the causes of action that survive at comman laamy action mentioneéh s.895.01 (1)shall be prosecuted to judg
the following shall also survivecauses of action to determinementagainst the executor or administrator the pldistifall be
paternity,for the recovery of personal property or the unlawfdntitiedto recover only fothe value of the goods taken including

withholding or conversion opersonal propertyfor the recovery
of the possession of real estate and for the unlawful withholdi
of the possession of real estate, for assanit batteryfalse
imprisonmentjnvasion of privacyviolation of $968.31 (2m)r H
otherdamage to the person, for all damage done to the property
rightsor interests of anothdor goods taken and carried ayy
damagesgione to real or personal estate, equitable actions to
asideconveyances of real estate, to compel a reconveyance of
estatepr to quiet the title to real estate, and for a specific perf

8{’-03 Recovery for death by wrongful act.
peath of a person shall be caused by a wrongful act, neglect or
efaultand the act, neglect or default is sastwould, if death had

any unjust enrichment of the defendant, or for the damages actu
Ay sustained, without any vindictive or exemplary damages or
damagedor alleged outrage to the feelings of the injured party
istory: Sup. Ct. Order67 W (2d) 585, 784 (1975)977 c. 176

Whenever

manceof contracts relating to real estate. Causfeaction for Nnotensued, have entitled the party injured to maintain an action
wrongful death shall survive the deathtbé wrongdoer whether andrecover damages in respect thereof, then and in every such
or not the death of the wrongdoer occurred befarafter the casethe person who would have been liable, if death had not
deathof the injured person. ensuedshall be liable to an action for damages notwithstanding

(2) An action does not abate by the occurrence of any everiti¢ death of the persdnjured; provided, that such action shall be
the cause of action survives or continues. broughtfor a death caused in this state.

History: Sup. Ct. Ordei67 W (2d) 585, 760 (1975), 771977 c. 1761987 a. 399 A complaint alleging the defendant shot plaftgihusband and that the shooting
1993a.481 ) o ) ) wasa wrongful act is not demurrable. KellyMohrhusen, 50 W (2337, 184 NW
Actions for criminal conversation or alienation ofedtions do not survive the (2d) 149.
deathof one of the parties unless the complaint inclalegations showing financial It is suficient if the death was caused by a wrongful act, neglect or default in this

damageo the plaintf which would pecuniarily diminish his estate. Hans - state;it is not necessary that the death occur here. The statute includes cases dealing

via, 51 W (2d) 466, 187 NW (2d) 151. ! A
P . ; ; with breach of warranty arising out of contract. Schnabbvd Motor Co. 54 W (2d)
Punitivedamages incident to damages for pain anfésnf of decedent may be 345,195 NW (2d) 602, 198 NW (2d) 161.

awardedo the estate. ®Whgen vFord Motor Co. 9TV (2d) 260, 294 NW (2d) 437
A decedent must have had an actionable claim for damages at the time @rdeath

(1980).
Paternity action may not be brought against deceased putative Pattenity of ~ wrongful death cause of action to exist; where statuténatations would have
barreddecedent from bringing medical malpractamion, had he lived, wrongful

N. L. B., 140 W (2d) 400, 41NW (2d) 144 (Ct. App. 1987).
Actionsunder 551.41 and 551.59 survive death of wrongd@entinental Assur  deathaction based on the alleged malpractice was barred. Millerther 170 W
(2d) 429, 489 NW (2d) 651 (Ct. App. 1992).

v. American Bankshares Corp. 483 F Supp. 175 (1980).
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895.031 Recovery from estate of wrongdoer . Whenever NOTE:d ks’atrh(a) is shOW(rj1 as aIfgeggf(izl)nz t;/vg r;’thbs of &h;e 3?97 legisla_ﬁhgndt

thedeath of a person shall be caused by a wrongful act, negle rgec by the Bvisor under s. ©5.95 (2) (€). i he bracketed language Indicates

defaultand the act, neglect or default is sashwould, if death had(ﬂfgrz"e?t ferm. Cor.;ecuve legistation is .pf]ndmg' fai ile fail

not ensued, have entitled the party injured to maintain an actiopn?), T @ juvenile or a parent with custody of a juvenile fails to

andrecover damages in respect thereof, then in every such ¢ a forfeiture as ordered by a court assigned to exercise jurisdic
! 'underchs.48 and938, a court of criminal jurisdiction or a

the wrongdoer who would have been liable if death had n

ensuedalthough such wrongdoer shall die prior to the time ﬁ_unicipalcourt, if & juvenile or a parent with custaofya juvenile
deathof such injured person, shall be liable to an action for-dangilS {0 Pay costs as ordered by the castignedo exercise juris
agesnotwithstanding thevrongdoers prior death and notwith diction under chs48 and938 or a municipal court, if a juvenile
standingthe death of the persdmjured; provided that such actionilS t0 pay a surchge asordered by a court assigned to exercise
shallbe brought for a death caused in this state. Any right of actigfiSdictionunder chs48 and938or a court of criminal jurisdic
which may accrue by such injutythe person of another althought'on or if it appears likely that the juvenite the parent will not
the death of the wrongdoer occurred prior thereto shall ey the forfeiture or surchge as ordered, the representative of the
enforcedby bringing an action against the executoadministra  Public interest under £38.09 the agencyas defined in £138.38

tor or personal representative of such deceased wrongdoer (1) (8). supervising the juvenile or the law enforcement agency
History: 1993 a. 486 that issued the citation to the juvenile may petition the court

assignedo exercise jurisdiction under ch& and938to order

895.035 Parental liability for acts of minor child. (1)  thatthe amount of the forfeiture, surchearor costs unpaid by the
(a) In this section, “custody” means either legal custody of a chijlavenile or parent be entered and docketed as a judgment against
undera court order under $67.230r 767.24 custody of a child the juvenile and the parent with custody of the juvenile and in
undera stipulation under §67.100r actual physical custodyf favor of the county or appropriataunicipality A petition under
a child. “Custody” does not include legal custpdgdefined this paragraptmay be filed after the expiration of the dispositional
unders.48.02 (12) by an agency or a person other than a childdrderor sentence under which the forfeiture, surgbanr costs is
birth or adoptive parent. payable but no later than one year after the expiration of the dis

(b) In determining which pareiias custody of a child for pur positional order or sentence or any extension of the dispositional
posesof this section, the court shall consider which parent hadderor sentence.
responsibilityfor caring forand supervising the child at the time  (bm) 1. Before issuing an order under.gayor (b), the court
theact that caused the injuriyamage or loss occurred. assignedo exercise jurisdiction under ch8 and938shall give

(2) Theparent oparents with custody of a minor child, in anythe juvenile and the parent notice of the intent to issue the order
circumstancesvhere he, she or they may not be liable urider andan opportunity to be heard regarding the ordére court shall
commonlaw, are liable for damages to propeffigr the cost of give the juvenile and the parent an opportunity to present evidence
repairingor replacing property or removing the marking, drawasto the amounof the restitution, forfeiture or surclgar unpaid,
ing, writing or etching from property regarding a violation unddput not as to the amount tfe restitution, forfeiture or surctuar
$.943.017 for the value of unrecovered stolen property or for peeriginally ordered. The court shall also give the juvenile and the
sonalinjury attributableto a wilful, malicious or wanton act of the parentan opportunity to present evidence as to the reason for the
child. The parent or parents with custody of their minor child afailure to pay the restitution, forfeiture or suraparand the ability
jointly and severally liable with the child for the damages imposétithe juvenile or the parent to pay the restitution, forfeitursuer
unders.943.51for their childs violation of s943.50 charge. In consideringhe ability of the juvenile or the parent to

(2g) The parent or parents with custod§a minor child are Paythe restitution, forfeiture or surclgar, the court may consider
liable for the cost of the repair or replacement of, or the remoJBf assets, as well as the income, of the juvenile or the parent and
of the etching, marking, drawing or writing from, property danfnay consider the future ability of the juvenile or parent to pay the
agedas the result of a violatioof an ordinance that prohibits restitution,forfeiture or surchge within the time specified in s.
intentionaletching or marking, drawing or writing with paint, ink893.
or othersubstance on the physical property of another without the 2. In proceedings under this subsection, the court assigned to
other’'sconsent. exercisejurisdiction under chs48 and 938 may take judicial

(2m) (a) If ajuvenile or a parent with custody of a child [juvenotice of any deferred prosecuticagreement, consent decree,
nile] fails to pay restitution under 838.245 938.32 938.34 (5) dispositionalorder sentence, extension of a consent decree, dis
938.343(4), 938.3450r 938.45 (1r) (a)as ordered by a court Positionalorder or sentence or any other finding or order in the
assignedo exercise jurisdiction under chi& and938, a court of recordsof the juvenile maintained by that court or the municipal
criminal jurisdiction or a municipal court or as agreed to in &Ut _ _ _ o
deferredprosecution agreement if it appears likely that the 3. In proceedings under tf8sibsection, the juvenile and the
juvenile or parent will nopay restitution as ordered or agreed tdarentmay retain counsel of their own choosing at their own
the victim, thevictim’s insurey the representative of the publicExpensebut a juvenile or a parent has no right taéeresented
interestunder $938.090r the agencyas defined in ©38.38 (1) by appointed counsel in a proceeding under this subsection.
(a), supervising the juvenile may petition the court assigned to (c) The court assigned to exercise jurisdiction under 48s.
exercisejurisdiction under chs48 and 938 to order that the and938 may order thathe juvenile perform community service
amountof restitution unpaid by the juvenile or parent be enteredbrk for a public agency or nonprofit charitablganization that
anddocketed as a judgment against the juvearld the parent is designated by the court in lieu of makirggtitution or paying
with custody of the juvenile and in favor of the victim or the victhe forfeiture or surchge. If the parent agrees to perform eom
tim’s insurer or both. A petition under this paragraph may be fileshunity service work in lieu of making restitution or paying the
after the expiration of the deferred prosecution agreement, cdarfeiture or surchaye, the court may order that the parent per
sentdecree, dispositional order or sentence under which the reftifrm communityservice work for a public agency or a nonprofit
tution is payable, but no later than one year after the expirationabfaritableorganization that is designateg the court. Commu
the deferred prosecution agreement, consent decree, dispositiongl service work maye in lieu of restitution only if also agreed
orderor sentence or any extension of the consent decree, disptisby the public agency or nonprofit charitablgamizationand
tional order or sentence. Bdgment rendered under this paraby the person to whom restitution is owed. The court may utilize
graphdoes not bar the victim or the victgrinsureror both,from  any available resources, including any community service work
commencing anothexctionseeking compensation from the childorogram,in ordering the juvenile or parent to perform community
or the parent, or both, if the amount of restitution ordered undsgrvicework. The number of hours of community service work
this paragraph is less than the total amount of damages claimedequiredmay notexceed the number determined by dividing the
the victim or the victims insurer amountowed on the restitution, forfeiture or surary the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1997/767.23
https://docs.legis.wisconsin.gov/document/statutes/1997/767.24
https://docs.legis.wisconsin.gov/document/statutes/1997/767.10
https://docs.legis.wisconsin.gov/document/statutes/1997/48.02(12)
https://docs.legis.wisconsin.gov/document/statutes/1997/943.017
https://docs.legis.wisconsin.gov/document/statutes/1997/943.51
https://docs.legis.wisconsin.gov/document/statutes/1997/943.50
https://docs.legis.wisconsin.gov/document/statutes/1997/938.245
https://docs.legis.wisconsin.gov/document/statutes/1997/938.32
https://docs.legis.wisconsin.gov/document/statutes/1997/938.34(5)
https://docs.legis.wisconsin.gov/document/statutes/1997/938.343(4)
https://docs.legis.wisconsin.gov/document/statutes/1997/938.345
https://docs.legis.wisconsin.gov/document/statutes/1997/938.45(1r)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/938.09
https://docs.legis.wisconsin.gov/document/statutes/1997/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/938.09
https://docs.legis.wisconsin.gov/document/statutes/1997/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/895.035(2m)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/895.035(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/893.40
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20938

3 Updated 97-98Wis. Stats. Database MISCELLANEOUS 895.04

minimumwage established under @4 for adults in nonagricul inducemenbf the abortion including, but not limited wamages

ture, nontipped employment. The court shall enshia¢ the juve for personal injury and emotional and psychological distress.

nile or parent is provided with a written statement of the terms of (b) If a person who has beawarded damages under.g{aj)

the community service order and that the community service orggbvesby clear and convincing evidence that Whaation of s.

is monitored. 48.375(4) was wilful, wanton or reckless, that person shall also
(3) An adjudication undes.938.1830r 938.34that the juve beentitled to punitive damages.

nile violated a civil law or ordinance, is delinquenti®in need (c) A conviction under sul§2) (a)is not a condition precedent

of protection and services unde38.13 (12)based on proof that to bringing an action, obtaining a judgmentolecting that judg

the juvenile committedhe act, subject to its admissibility undementunder this subsection.

5.904.1Q shall, in an action under suft), stop a juvenile parent  (d) A person who recovers damages under(gjor (b) may

or parents from denying that the juvenile committed the act thasorecovereasonable attorney fees incurred in connection with

resultedin the injury damage or loss. the action, notwithstanding 814.04 (1)

NOTE: Sub. (3) is shown as affected by two acts of the 1997 legislatand ; ; ;
as merged by the evisor under s. 13.93 (2) (c). tiOI’(IE) A contract is not a defense to an action under this subsec

(4) Exceptfor recoveryfor retail theft under s943.5] the o L .
maximumrecovery from any parent or parents may not exceed the(f) Nothing in this subsection limits the common law rights of
amountspecified in s799.01 (1) (dfor damages resulting from Parentsguardians, legal custodians and minors.
anyoneact of a juvenile in addition to taxable costs and disburse (4) CONFIDENTIALITY. The identity of a minor who is the sub
mentsand reasonablattorney fees, as determined by the cour€ct of an action under this section and the identity of the rainor
If 2 or more juveniled the custody of the same parent or parengarents,guardlan and legalustodian shall be kept confidential

committhe same act the total recovery may not exceed the am may not be disclosed, except to the court, the parties, their
specifiedin s.799.01 (1) (d)in addition to taxable costs and-dis counselwitnesses and other persons approved by the court. All

bursements. The maximum recovery from any parent or parer]Pﬁapers‘iled in and all records of a court relating to an action under
; i

' i o . s section shall identify theninor as “Jane Doe” and shall iden
for retail theft by their minor child is established unde&48.51 tify her parents, guardian and legal custodian by initials oklly

(5) This section does not limthe amount of damages receverhearingsrelating to an action under this section shall be held in
able by an action against a child or children except #@t chamberainless the minor demands a hearing in open court and
amountso recovered shall be reduced and apportioned by # parents, guardian or legal custodian do not object. If a public
amountreceived from the parent or parents under this sectionhearingis not held, only the parties, their counsel, witnesses

(6) Any recovery of restitution under this section shall bether persons requestby the court, or requested by a party and
reducedby the amount recovered as restitution for the same &gprovedby the court, may be present.
unders.938.245 938.32 938.34 (5) 938.343 (4)or 938.45(1r) History: 1991 a. 263 ) o )

(2). Any recovery ofa forfeiture- under this Section shall be,Essertaholeng offve v vee slowing sbortr s ueheld bt varous e
reducedby the amount recovered as a forfeiture for the sarhe 120LEd 2d 674 (1992).

unders.938.34 (8)938.343 (2)r938.45 (1r) (b) Any recovery

of a surchage under this section shall be reduced byaiimeunt 895.038 Partial-birth abortions; liability . (1) In this see

recovered as a surclgarunder s938.34 (8d) tion:
(7) Thissection does notfatt or limit any liability of a parent  (a) “Child” has the meaning given in$40.16 (1) (a)
unders.167.10 (7)or 343.15 (2) (b) “Partial-birth abortion” has the meaning given i840.16

History: 1985 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262 352, 1997 a. (1) (b)
27,35, 205, 239, 252, s. 13.93 (2) (c). - ] ) )
Seenote to 343.15, citing SwaniganStateFarm Ins. Co. 99 W (2d) 179, 209 N\w  (2) (a) Except as provided in péb), any of the following per
(2d) 234 (1980). sonshas a claim foappropriate relief against a person who- per
See note to 343.15, citing Jacksoi®zaukee Counfyill W (2d) 462, 33NW  forms a partial—birth abortion:
(2d) 338 (1983). : ) . .
This section imposes absolute liability on parents once elements have been estab 1. If the person on whom a partlal_—blrth abortion was per
lished. Accordinglydefense of contributory negligence wamvailable to parents. formedwas a minarthe parent of the minor

fg;%‘)?a”k Southeast Bentkowski, 138 W (2d) 283, 408W (2d) 764 (Ct. App. 2. The father of the child aborted by the partial-birth abortion.

This section does not apply to placement agencies or foster parents. .85ehtty (b) A person specified in pdgr) 1.or2. does not have a claim
184. underpat (a) if any of the following apply:

An “act” under s. 895.035 (4) is a complete course of conduct. What distinguishes . .
a single act from multiple acts is (1) whether disieht periodof time separates the 1. The person consented to performance of the partial-birth

conduct,(2) whether the conduct occurred at separate location@pwthether there  abortion.
is a distinct diference in the nature @fie conduct. In cases of improper sexuat con . .
tact, the jury need not make an individual damage determination for eadk. Bci. 2. The pregnancy of the woman on whom the partial-birth
v. Strigel, 208 W (2d) 1, 559 NW (2d) 256 (1997). abortionwas performed was thresult of a sexual assault in viela
The constitutional validity of parental liability statute’'Connor 55 MLR 584.  tjon of 5.940.225944.06 948.02 948.025 948.060r 948.09that
wascommitted by the person.

895.037  Abortions on or for a minor without parental (3) The relief available under su2) shall include all of the

consent or judicial waiver. (1) DeriniTions. In this section: following:

(@) "Abortion” has the meaning given in48.375 (2) (a) (a) If the abortionwas performed in violation of £40.16
(c) “Emancipated minorhas the meaning given in48.375 damagesrising out of the performance of the partial-batior
(2) (e) tion, including damages for personal injury and emotional and
(2) PenALTIES. (a) Any person who, in violation 0f48.375 psychologicalistress.
(4), intentionally performs or induces an abortion on or for a minor (b) Exemplary damages equal to 3 times the cost of the partial-
whomthe person knows or has reason to know is not an emangith abortion.
patedminor may be required to forfeit not more than $10,000. (4) Subsection(2) applies even if the mother of the child
(b) Any person who intentionally violates48.375 (7) (€pr  anhorted by the partial-birth abortion consented to the perfor
809.105(12) may be required to forfeit not more than $10,000manceof the partial-birth abortion.
(3) CwviL ReMEDIES. (8) A person who intentionally violates History: 1997 a. 219
5.48.375 (4)s liable to the minor on or for whom the abortion was
performedor induced and to the mirigrparent, guardian and895.04 Plaintiff in wrongful death action. (1) An action
legal custodian for damages arising out of the performancefor wrongful death may be brought tye personal representative
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of the deceased person or by fierson to whom the amountries. Calliesv. Reliance Laundry Co. 188 W 376, overruled. ShockleyRrier 66
recoveredbelongs W (2d) 394, 225 NW (2d) 495.
' L. ) ) In an action for wrongful death by 2 children of deceased, the pigifeifure to

(2) If the deceased leaves surviving a spoaisé,minor chil  join 3 sisters who would otherwise have been indispengainties was not fatal to
drenunder 18 years of age with whose support the deceased g)UI'tS subject matter jurisdiction wherefidavits submitted to the trial court
| Ilv ch d. th bef h h . . di indicatedthat the 3 sistensere unavailable. Kochel iartford Accident & Indem
legally chaged, the court before whom the action is pending, Qiy Co. 66 W (2d) 405, 225 NW (2d) 604.
if no action is pending, any court of record, in recognition of thepjaintiff had wheeled the slicer at least 52 times prior to the accident. Her epportu
duty andresponsibility of a parent to support minor children, shm!%'ptlgyoebssgravé ;Cg tdlgg%\glggyc %ig?:é gvngi gé%a\;\«/er( 52’;‘2 Eqatzgfsamv O(fze(lgﬁzggant‘
determlndhe amount, if anyo be set aside for the p.rOteCtlon of “Judgment’under (2) meana final, not interlécutor,yiudgmenf Collins vGee,
such children after considering thage of such children, the g2w (2d) 376, 263 NW (2d) 158.
amountinvolved, the capacity and integrity of the surviving Trial court in wrongful death action should inform jury of statutory limitations on

spouseand any other factsr information it may have or receive,“ECOVQLY»if am;l Peot VFe"halrg» 83 W (2d) 727, 266 N‘;‘/ (2d) 58f6|(é97?1)- .
; : Posthumousdlegitimate childmay not maintain action for wrongful death of puta
andsuch amount may be impressed by creatican appropriate (e father Robinson vKolstad, 84 W (2d) 579, 267 NW (2d) 886 (1978).

lien in favor of such children or otherwise prote_cted as circum This section does not require that proceeds be equally divided bepaesnts.
stances may warrant, but such amount shalbednh excess of Keithleyv. Keithley 95 W (2d) 136, 289 NW (2d) 368 (Ct. App. 1980).
50% of the net amount received after deduction of costs of eo"%Punitive damages are not recoverable incident to damages for wrongful death.

) - C ; X . Ford Motor Co. 97 W (2d) 260, 294 NW (2d) 437 (1980).
tion. If there are no such surviving minor children, the amounty o ~ore Mo Of =0 (2d) (od) 437 (1980)

k Attractive nuisance doctrine discussed. Christiarldomestake Enterprises, Ltd.
recoveredshall belong and be paid to the spouse ofifeeased; 101w (2d) 25, 303 NW (2d) 608 (1981).
if no spouse survives, to the deceasédealheirs as determined = This section does not permit estaerecover on its own behalf damages for dece
by s.852.01; if no lineal heirs survive, to the deceassdatothers 922‘&8@%’“'”’ loss. ‘éiss vRegent Properties, Ltd1a W (2d) 225, 346 NW (2d)
andsisters. If any such relative dies before judgment in the actionseenote to 895.045, citing DelvauxVanden Langenbgr 130 W (2d) 464, 387
the relative next in order shall letitledto recover for the wrong Nw (2d) 751 (1986). ‘ o N
ful death. A surviving nonresident alien spouse and minor chiISPOUSGJI’SC'a'?TU”gefI(4) f0][ loss OfI_SOC'e"S.”d tcogpatﬂlo?%hlp is a%dltlgnal ©
- - : f mon law claim for loss of consortium prior to death of deceased. See note to

,drenSha” be ent't,led to the benEf'ts of this section. In CQSQS s@gg].QZ,citing Kottka v PPG Industries, Inc. 130 W (2499, 388 NW (2d) 160
jectto s.102.29this subsection shadipply only to the surviving (1986).
spouse’snterestin the amount recovered. If the amount allocatedSpousenho “feloniously and intentionally” kills spouse issurviving spouse for

; ; ; ; purposesof (2) and is treated as having predeceased decedent. Stiewmbarth
to any childunder this subsection is less than $10,00808.10 5,12 Neciaa' W (2d) 159, 423 NW (2d) 540 (1988).
may be applied. Every Settlement n wrongful death cases iNpecuniaryinjury” under (4) includes loss of any benefit, including social security
which the deceased leaves minor children undeyel8s of age disability benefits, plaintffwould have received from decedent. Esttélolt v.

: ; StateFarm, 151 W (2d) 455, 444 NW (2d) 453 (Ct. App. 1989).
shallbe void unless approved by a courretord authorized to Surviving parents are not entitled to $50,000 each u@erChildren may collect

acthereunder if there is no spouse, and deceaspdrents may collect if there are no childrenrkY
) If separate actions are brought for the Samengfm v. National Continental Ins. Co. 158 W (2d) 486, 463 NW (2d) 364 (Ct. App. 1990).
f 1 This section is inapplicable in medical malpractice actions; there is no chuse
death’thEy S.hal! be.conSO"dated on mptlon Qf any pattynless actionin an adult child for the lossf society and companionship of a parent. Bzia
suchconsolidation is so fdcted thata single judgment may be doszv, zimeski, 177 W (2d) 59, 501 NW (2d) 828 (Ct. App. 1993).
enteredprotecting all defendants and so thatisfaction of such  Thedamage limitation under (4) is inapplicable to medical malpractice actions in
judgment shall extinguish all liability for the wrongful death, n@hichdeath resulted; (2) does not prevent minor from bringing action for loss of com

; ; ionshipvhen malpractice causes parsmieath, including when the decedent is
actionshall .be permltted to proceed except that of the perso@mivedby a spouse. Jelinik 8t. Paul Fire & Casualty Ins. Co. 182 W (2d) 1, 512
representative. NW (2d) 764 (1994).

(4) Judgmenfor damages for pecuniary injury from wrongful _Georgialaw barring fatherbut notmother of illegitimate child from suing for
deathmay be awarded to any person entitled to bring a Wrongf{}g%s)wrongful death did not deny equal protection. Parharughes441 US 347
death action. Additional damages not to exceed $500,000 PEfheremay not be separate recovery for bestate and beneficiaries. BeliGity
occurrencen the case of a deceased mjmor$350,000 pevccur  of Milwaukee, 746 F (2d) 1205 (1984). o
rencein the case of a deceased adult, for loss of societgamd  Fxpandingand lmiting damages for pecuniary injury due to wrongful death.

; b : choone 0. 4.
panlonShlmay be awarqle_d to thfpouse, ch|Io_Iren OI’_ p_arents Ofs Causeof actionby parents sustained for loss of society and companionship of child
thedeceased, or to the siblingsthe deceased, if the siblings wereortiouslyinjured. 1976 WLR 641.

minorsat the time of the death.

(5) If the personal representatibeings the action, the per 895:045 Contributory  negligence. (1) COMPARATIVE
sonalrepresentative may also recover the reasonable cost of mEEFL'GENCE- Contributory negligence doest bar recovery in an
cal expensesiuneral expenses, including the reasonable cost¥fion by any person or the persenfegal representative to
acemetery lot, grave marker and care of the lot. If a relative brif§§overdamages for negligence resulting in death or in injury to
the action, the relative may recover such medical expensggrsonor propertyif that negligence was not greater than the neg
funeral expenses, including the cost of a cemetery lot, graligenceof the person against whoracovery is sought, but any
markerand care of the lot, on behalf of himself or herself or of afigmagesallowed shall be diminished in the proportion to the

personwho has paid or assumed liability for such expenses. amountof negligence attributed to the person recovering. The

(6) Wherethe wrongful death of a person creates a causenggligenceof the plaintif shall be measured separately against the

actionin favor of the decedestestate and also a cause of actiopedligenceof each person found to be causally negligent. The

in favor of a spouse or relatives as provided in this section, sUigpility of each person found to be causally negligent whose per
spouseor relatives mayvaive and satisfy the estaetause of centageof causal negligence is less than 51% is limited to the per

actionin connection with or as part of a settlement and digwa,centaga)f the total causal negligence attributed to that person. A
of the cause of action of the spouse or relatives. personfound to be causallyegligent whose percentage of causal
(7) Damagesfound by a juryin excess of the maximum negligence is 51% or more shall be jointly and severally liable for

amountspecifiedin sub.(4) shall be reduced by the court to suc}I\he damages allowed. . . .
maximum. The aggregate of the damages covered by ¢@ps. (2) CONCERTEDACTION. Notwithstanding sul§l), if 2 or more
and(5) shall be diminished under&95.045if the deceased or per Partiesact in accordance with a common schemelan, those

sonentitled to recover is found negligent. partiesare jointly and severally liable for all damagesulting
History: 1971 c. 59Sup. Ct. Order67 W (2d) 585, 784 (1975)975 c. 94.91  from that action, except as provided ir885.85 (5)

(3); 1975 c. 166199, 287, 421, 422, 1979 c. 1661983 a. 3151985 a. 1301989a. History: 1971 c. 471993 a. 4861995 a. 17

307, 1991 a. 3081997 a. 89290. Cross-reference: See s891.44for conclusive presumption that child under 7

Statutory increases in damage limitations recoverable in a wrongful death actannotbe guilty of contributory negligence.
constitutechanges in substantive rights and not mere remedial changes. Bradley ©rdinary negligence can beompared with negligence founded upon the safe—
Knutson, 62 W (2d) 432, 215 NW (2d) 369. placestatute, and in making such comparigoa safe—place case, violation of the

A parent may maintain an action for loss of aid, comfort, society and companistatuteis not to be considered necessarily as contributing more than the common-law
shipof an injured minor child against a negligent tort—feasor on condition that the peontributory negligence. [LanguageNtaus v. Bloss, 265 W 627, if construed as sup
ents’cause ofction is combined with that of the child for the clildersonal inju  portinga contrary proposition, is overruled.] It is not prejudicial error not to call-atten
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tion to the diferent standards of care in a safe—place wédsmn instruction number  Exculpatorycontract signed by husband did not bar wifaiit for loss of conser
1580is used. Lovesee Allied Development Corp. 45 W (2840, 173 NW (2d) 196. tium. Broad and general contract bars only claims within contemplation of parties

The court refuses to adopt tdectrine of pure comparative negligencencént ~ attime of execution Arnold v. Shawano County AgBociety 111 W (2d) 203, 330
v. Pabst Brewing Co. 47 W (2d) 120, 177 NW (2d) 513. NW (2d) 773 (1983). o _ ]

A distinction betweenctive and passive negligence as to responsibility for injury Attorneywas not immunized from liability in tort action for abuse of process. Strid
andfull indemnity to the tort-feasor whose negligence was passive was rejected/bponverse, 1L W (2d) 418, 331 NW (2d) 350 (1983).
thecourt. Pachowitz.\Milwaukee & S. Tansport Corp56 W (2d) 383, 202 NW (2d)  Beneficiaryof will may maintain action against attorney who negligently drafted
268. or supervised execution of will even though not in privity with attarryric v. Cort

Forthe purpose of applying the comparative negligence statute, both the causéi§@ptalCas. Co. 11 W (2d) 507, 331 NW (2d) 325 (1983). )
actionfor medical expensemnd loss of consortium shall be deemed derivative; and Accountantmay be held liable to thindarty not in privity for negligent preparation
the causal negligence of the injured spouse shall bar or limit the reaftheyclaim  of audit report. Citizens State Banklvmm, Schmidt & Co. 13 W (2d) 376335
ing spouse pursuant to the terms of the statute. Whitender 66 W (2d) 563, 225 NW (2d) 361 (1983).

NW (2d) 442. “Seatbelt negligence” and “passive negligence” distinguished. Jury instructions

The contributory negligence of the plairitifpectator in viewing the race from the regardingseat beltsecommended. Method for apportioning damages in seat belt
northend of the track opposite the 3rd afid turns was not greater than defendantsnegligencecases adopted. FoleyGity of West Allis, 113 W (2d) 475, 335 NW (2d)
negligenceas a matter of law where she did not realize that watching from the cufi&4 (1983).
would be more dangerous than sitting in the grandstand, was not aware that tirdusdriver who told 1-year—old he could not ride school bus next day but did not
would fly into the spectator area, there was no warning of potential dangers, and inésm either school or parents of action v&89 liable for injuries sustained by boy
watchingthe race closely immediately prior to the accident. Kais€owk, 67 W  while riding bicycle to school next dajoeller v Mutual ServCasualty Ins. Co.16
(2d) 460, 227 NW (2d) 50. W (2d) 631, 340 NW (2d) 923 (Ct. App. 1983).

The trial courts denial of defendants’ motion to direct the jury to consider the Minor child may recover for loss of care, societympanionship, protection, train
employer’snegligence in its special verdict was error even though the employeing and guidance of parent due to negligent acts of third.paitgama vCity of
liability extended only to workmesitompensation. Connar West Shore Equip  Kenoshall17 W (2d) 508, 344 NW (2d) 513 (1984).
ment,68 W (2d) 42, 227 NW (2d) 660. Exculpatoryclausein Yellow Pages contract is unenforceable. Discount Fabric

Thetrial courts instructiorto the jury to compute not all the damages pldistif ~ Housev. Wis. Tel. Co. 1.7 W (2d) 587, 345 NW (2d) 417 (1984).
feredbut only that portion caused by defendanigligence was erroneous, because Dueto public policy reasons tortfeasor was immune from liabiignem vHome
this section requires the jury to find 100% of plaintfdamages, which are then Ins. Co. 19 W (2d) 530, 350 NW (2d) 89 (1984).
reducechy the amount of his contributory negligence; but the erroneous instructionn “second collision” producttability case, plaintif must prove that defective
wasnot prejudicial where nothing in the record indicates a probability dfifiieic  productwas substantial factor in causimiury. Court upholds verdict finding plain
tion having aflected the allocationf 57% negligence to plairtif Nimmer v Purtell,  tjff passenger not negligefor failing to wear seat belt. SumnichtToyota Motor

69W (2d) 21, 230 NW (2d) 258. . ) . ] Sales, 121 W (2d) 338, 360 NW (2d) 2 (1984).
_ Insufficiently guarded swimming pool may constitute attractive nuisance. iIMCW  pjaintiff's mental distress regarding possibility of futatagery was compensable
liamsv. Gazinski, 71 W (2d) 57, 237 NW (2d) 437. eventhough plaintif' s doctor was not able to testify thatgeny wasreasonably

When2 grounds of negligence are alleged it does not categorically followhéhat probable. Brantner vJenson, 121 W (2d) 658, 360 NW (2d) 529 (1985).
plaintiff must always elect one of the 2 grounds of negligence for submission to théh negligence actions, emotional distress must be manifested by pliggical
l(léFdY) 7299"99”‘39 per se discussed. HoweBaere & Co. 71 W (2d) 268, 238 NW e g. hysteria. Garrett \City of New Berlin, 122 W (2d) 223, 362 NW (2d) 137

S ) ) o (1985).
Conductconstituting implied or tacit assumption of risk is no longer bar to action Courtdeclinesto adopt “product line” or “expanded continuation” exceptions to
for negligence. Polsky.Levine, 73 W (2d) 547, 263 NW (2d) 204. rule of successor corporation nonliability for defective products manufactured by

Recordof rear-end collision case contained credible evidence that flaixgif predecessorFish v Amsted Industries, Inc. 126 W (2d) 293, 376 NW (2d) 820
cutedmaneuvers which could not be dawith reasonable safety and failed to signal(1985).
beforeexecuting them, which supported finding of 50% causal negligéftemp Wheredecedens$ negligence was greater than any individual tortfésisthis sec
sonv. Howe, 77 W (2d) 441, 253 NW (2d) 59. tion bars recovery under 895.04 (7). Delvau¥anden Langenbgr 130W (2d) 464,
Injured minor cannot be chged with contributory negligence when employment387 NW (2d) 751 (1986).
is in violation of child labor law Tisdale v Hasslinger79 W (2d) 194, 255 NW (2d)  Negligenttortfeasor has right to indemnity from intentional joint tortfeagtier

314. ringer release of intentional tortfeasor absolved negligent tortfeaBming v
Wherecourt grants judgment notwithstanding verdict regarding 2 of severat defdhreshermen'aut. Ins. Co., 131 W (2d) 123, 388 NW (2d) 908 (1986).
dantsfound causally negligent, and percentageegligence reallocatedfaéts Punitivedamages magot be recovered where actual damages are unavailable due

damagesut not liability plaintiffs should be given option of proportional reductionto this section. licker v Marcus, 142 W (2d) 425, 418 NW (2d) 818 (1988).
of judgment or new trial. Chart @en. Motors Corp. 80 W (2d) 91, 258 NW (2d) 680. psychotherapist'siuty to third parties for intentional behavior of dangerous
If court can find as matter of law that party is causally negligent, contrary ® jurgatientsdiscussed. SchusterAtenbeg, 144 W (2d) 223, 424 NW (2d) 159 (1988).
answerand jury attributes some degree of comparative negligence to thatparty  This section is inapplicable to the equitable resolution of a subrogation dispute.
should change causal negligeneeswer and permit jury’comparison to stand. |vesv. Coopertools, 197 W (2d) 938, 541 NW (2d) 247 (Ct. App. 1995).
Ollingerv. Grall, 80 W (2d) 213, 258 NW (2d) 693. Whereplaintiff’s negligence was greater than any injisemeither plaintifnor
V\éhgtrebllt()wmg_sﬂow Ogstructgd d’(I\/SQVI?IOH, grr iver did not redﬁjce Spl_eeﬂlti‘ plaintiff's spouse could recoveBpearing National Iron Co770 F (2d) 87 (1985).
parkedtruck on highway “loomed up” out of snodriver was causally negligentas ~ p tioni ti I —probl f th d ial verdict f
matterof law. Nelson vTravelers Ins. Co. 80 W (2d) 272, 259 NW (2d) 48. mulg?i[c))(r{ 'AO{EQ%%?‘,’JT[%“Q%QFQ gence-problems ot fheoly and speciat veraict for
Rescualoctrineand emegency doctrine discussed. Cordgwaderson, 80 W (2d)  Fromdefect to cause to comparative fault—Rethinking some product liataility
525,259 NW (2d) 672. o . ) _cepts. Twerski, 60 MLR 297.
Negligenceof tort-feasor dismissed from lawsuit on summary judgment as beingThe problem of the insolvent contributdvlyse, 60 MLR 891.

lessor equally negligent as plairftiian be considered by jury in apportioning total s . i - .
causahegligence of remaining parties. GrosMidwest Speedways, Inc. 81 W (2d) le’éthl(\izgallgr.\age recovery in products liability cases. Ghiardi and Kiréser

129,260 NW (2d) 36. - ) . The concepts of “defective condition” and “unreasonably dangerous” in products
Collateralsource rule and defense of superseding cause discussed. R‘Kmarﬁébility law. Swartz, 66 MLR 280 (1983).

Somer;ePubhc SChOOI.S’. 83 W (2d) 571, 266 NW (2d) 326 (1978). .. Seatbelt negligence: The ambivalentidtbnsin rules. McChrystal. 68 MLR 539
Negligenceper se arising out of breach of safety statute may be compared V\(Ii@85).
Zg?g_]g;gw negligence. Locicera interpace Corp. 83 W (2d) 876, 266 NW (2d) Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985).
In safeplace case, comparative negligence instructions need not direct jury to corc0mparative Negligence in®¢onsin. Horowitz, WBB Jan. 1981.
siderdefendant higher duty of care. BronsBischof, 89 W (2d) 80, 277 NW (2d)  Plaintiff’s failure to wear a safety beltowers, WBB July1985.
854(1979). Strict products liability in Wsconsin. 1977 WLR 227.
Motorist injured while fleeing police was, as matter of, lavere negligent than  Wisconsin'sModified, Modified Comparative Negligence LavKircher Wis.
pursuingofficer. Brunette vEmployers Mut. Liability Ins. Co. 107 W (2d) 361, 320 Law. Feb. 1996.
NW (2d) 43 (Ct. App. 1982). Enforceable Exculpatory Agreements. Pendletors. \aw Nov. 1997. o
Corporationwhich acquired substantially @bsets of predecessor sole proprietor Wisconsin'sComparative Negligence Statute: Applying It to Products Liability
shipbut which is substantially same businesgaization and manufactures almostCasesBrought under a Strict Liability ThearyPless. Wé. Law Aug. 1998.
identical product as its predecessor may be liable for injuries caused by defective

productmanufactured by predecessdift v. Forage King Industries, Inc. 108 W (2d) [
72,322 NW (2d) 14 (1982). 895.048 Recovery by auto or motorboat owner  limited.

Exculpatorycontract was unenforceable where contract contained false statem-gh'te owner of a motor vehlc.le or mOtorbmeh’ \,Nhlle be'ng
thatdefendant had no insurance. Mertehlathan, 108 W (2d) 205, 321 NW (2d) operateddy the spouse or minor child of such oyvrmdamaged
17'1:3 (Il982)- o . ) bie eurdesoite plaint asthe result of amccident involving another vehicle or boat, may
ailureto give jury emegency instruction was reversible errdespite plaintifs i
violation of several safety statutes.e¥®tfall v Kottke, L0 W (2d) 86, 328 NW (2d) Bg;{?g I’OgL?(';l’: rg?mtgge egwl??l"; eoaggfégaireogfssuucchh %t:)]gli:l SV ee glrcll,ﬁ iﬁ (EI’
481(1983). i ) h
Tort of parents negligent control of child compared to negligent entrustment @hild exceeds thaof the operator of such other vehicle or boat.
child of dangerous instrumentalitankert v Threshermes'Mut. Ins.Co. LOW  In the event that it is judicially determined that a spouse or minor
(2d) 469, 329 NW (2d) 150 (1983). . . . operatorof the motor vehicle or motorboat is found to be guilty of
B n pier should have foresettrat grabbing towel from bikini—clad girl would
0Oyson pier should have ToresexTat graboing towe 1ro clad girl wou |§,§sthan 50% of the causal negligence involvedn accident,
t

embarraséer and cause her to dive into water without pausing to ascertain its shal . :
depth. LePoidevin vWilson, 111 W (2d) 1L6, 330 NW (2d) 555 (1983). enin that event the owner of the motor vehicle or motorboat
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involved shall be entitled to recover atccordancevith the con Public figure who sues media companies for libel may inquire into editorial pro

i i L i ; cesse®f those responsible where proof of “actual malice” is required for recovery
tributory negligence principles as laid down ir895.045 For the Herbert v Lando, 441 US 153 (1979).

purposes_)f recovery of damages_ blye owner under 895.048 “Public figure” principle in libel cases discussed.oMfon v Reade's Digest
andfor this purpose onlythe negligence of the spouse or minoAssn.,inc. 443 US 157 (1979).
operatorshall be imputed to the owner Wherewire services’ accounts of judgeemarks were substantially accurate; def

amationsuit by judge was barred under (1). Simonsddnited Press Intern., Inc.
. . . . 500 F Supp 1261 (1980).
895.05 Damages in actions for libel. (1) Theproprieto] ~ petamation law of Wsconsin. Brody65 MLR 505 (1982).

publisher.editor, writer or reporter upon any newspaper publishedrhe public interest or concem” test: Have we resurrected a standarshtad

in this state shall not be liable in any civil action for libel for theaveremained in the graveyard? 70 MLR 647 (1987).

publicationin such newspaperf a true and fair report of any judi

cial, legislative or other public i€ial proceeding authorized by 895.052 Defamation by radio and television. The owner

law or of any public statement, speeclylament or debate in the licenseeor operator of a visual or sound radio broadcasting station
course of such proceedin@his section shall not be construed t@r network of stations, and the agentsemployes of any such
exemptany such proprietppublishey editor writer or reporter owner,licensee or operatoshall not be liable in damages for any
from liability for any libelous matter contained in any headline atefamatorystatement published or uttered in, or as a para of,
headinggo any such report, @o libelous remarks or commentsvisual or sound broadcast bycandidate for political dite in
addedor interpolated in any such report or made and publish#seinstances in which, under the acts of congress or the rules
concerningthe same, which remarks or comments were nahdregulations of the federabmmunications commission, the
utteredby the person libeled or spoken concerning the persbroadcastingtation or network is prohibited from censoring the
libeledin the course of such proceeding by some other persoscript of the broadcast.

(2) Beforeany civil action shall be commenced on account of
any libelous publication in any newspaperagazine or periodi 895.055 Gaming contracts void. (1) All promises, agree
cal, the libeled person shall first give those alleggelde responsi  ments,notes bills, bonds, or other contracts, mortgages, convey
ble or liable for the publication a reasonable opportunity to corremicesor other securities, where the whole or any phthe con
thelibelous matter Such opportunity shall be givéy notice in  siderationof the promise, agreement, note, bill, bond, mortgage,
writing specifying the article and the statements therein which aenveyanceor other security shall be for money or other valuable
claimedto be false and defamatory and a statement of what @iing whatsoever won or lost, laid or staked, or betted apon
claimedto be the truéacts. The notice may also state the sourcesay game of any kind or under any name whatsqerely any
if any from which the true facts may be ascertained with definittheanspr upon any race, fight, sport or pastime, or any wager
nessand certainty The firstissue published after the expiratiorfor the repayment of money or other thing of value, lent or
of one week from the receipt of such notitell be within area  advancedat the time and for the purpose, of any game, jlety
sonabletime for correction. @ the extent that the true facts aregr wager or of being laid, staked, bettedwagered thereon shall
with reasonableliligence, ascertainable with definiteness ange yoid.

certainty,only a retraction shall constitute a correction; otherwise ; . :

the publication of the libeled persanstatement of the true facts, . (@) 11iS Section does not apply to contracts of insurance made
or so much thereof as shall not be libelouamdtherscurrilous, N 900d faith for the security or indemnity of the party insured.
or otherwise improper for publication, published as the libeled (3) This section does not apply to any promise, agreement,
person’sstatementshall constitute a correction within the meannote, bill, bond, mortgage, conveyance or other security that is
ing of this section. A correction, timely published, without eompermittedunder chs562t0569 or under state dederal laws relat
ment,in a position and type as prominent as the alleged $iball ing to the conduct of gaming on Indian lands.

constitutea defensegainst the recovery of any damages exceptHistory: 1993 a. 1741995 a. 2251997 a. 27

actualdamages, as well as being competent and material in mitPuertoRican judgment based on gambling debt was entitled to ful faiterat
gation of actualdamages to the extent the correction publishelt'iesonS, Conauistador Hotel CorpFortino, 99 W (2c) 16, 298 NW (2d) 236
doesso mitigate them. ~APP- 2980

History: 1993 a. 486 . N
One who contributes nondefamatory photograph of pldintf newspapeto 895.056 Recovery of money Wagered' (l) In this section:

accompanydefamatory article is not liable, absent knowledge or control of article. (@) “Property” means any monggroperty or thing in action.

Westbyv. Madison Newspapers, Inc. 81 W (2d) 1, 259 NW (2d) 691. b) “W. " ho. by plavi
Newscastedid not act with knowledge of falsity or with reckless disregard for (b) agerer” means any person who, by playing at any game

truth by broadcasting that plairftiiad been chaed withcrime where newscaster Or by betting or wagering on any game, election, horse or other
wastold by deputy sheffithat chages wouldbe filed. PrahlvBrosamle, 98 W (2d) race,ball playing, cock fighting, fight, sport or pastime or on the

130,295 NW (2d) 768 (Ct. App. 1980). . .
Contractprinter had no reason to know of libel and so was entitled to summé@sueor event thereof, or on any future contingent or unknown

judgment. Maynard v Port Publications, Inc. 98 W (2d) 555, 297 NW (2d) 5000ccurrenceor result in respect to anythivghatevey shall have
(1980). put up, staked or deposited apsoperty with any stakeholder or

Sub.(2) applies to non-media defendants but relates only to libelous publicatiagigy i
in print media, not broadcast media. Huckdos. Schlitz Brewing CA00 W (2d) person, or shall havest and delivered any property to any

372,302 NW (2d) 68 (Ct. App. 1981). winnerthereof.
Trial court properly dismissed defamation claim based on letter by medical direc (2) (a) A wagerer maywithin 3 months after putting up, stak

tor chaging that foundation conducted sham nonprofit operation since director est; it ;
lisheddefense of truth. Fields Foundation, LtdChristensen, 103 W (2d) 465, 309 % or deposmng property with a stakeholder or 3rd person, sue

NW (2d) 125 (Ct. App. 1981). for and recovethe property from the stakeholder or 3rd person
Seenote to Art. I, sec. 3, citing DennyMertz, 106 W (236, 318 Nw (2d) 141 Whetherthe property has been lost or won or whether it has been
(1982). deliveredover by the stakeholder or 3rd person to the winner

Whereformer legislator who had gained notorietithin district while in ofice s ;
wasallegedly defamed in radio broadcast localiagtiin former district, former leg (b) A wagerer may\Nlthln 6 months after arﬁewery by the

islator was “public figure” for purpose of defamation action. Lewi€uursolle wagereror thestakeholder of the property put up, staked or depos
Broadcastingl127 W (2d) 105, 377 NW (2d) 166 (1985). ited, sue for and recover the property from the winner thereof if

A computer bulletin boaré not a periodical and not subject to sub. (2)s I’ i ;
the Cards, Inc. vFuschetto, 193 W (2d) 429, 535 NW (24)(Ct. App. 1995).  theproperty has been delivered over to the winner

Wherea defamation plainfifis a public figure there must be proof of actual malice.  (3) If the wagerer does not sta and recover the property

The deliberate choice of one interpretationaoiumber of possible interpretations \which was put up, staked or deposited, within the time specified
doesnot create a jury issue of actual malice. The selective destruction by a defengﬁﬂtj b.(1 ' h . Ill ' behalf d
of materials likely to beelevant to defamation litigation allows an inference that th&/T1U€rsu .(1), any other person maiyn the persois’ behalf an

materialsvould have provided evidence of actual malice, but the inference is of litthe persons name, sue for and recover the property for the use and

weightwhen uncontroverted testimony makes the malice assertion a remote posgi i i i i vea

ity. Torgerson vJournal/Sentinel, Inc. 210 W (2d) 525, 563 NW (2d) 472 (1997)5’5@n§:|t_c|)_fhthe v.\;ageréﬁ fal;mly ogthelrsglt dcase Of: gerels q
Publishers’privileges and liabilities regarding libel discussed. Gertabert eatn. € suit may .e rougnt agai property recovere

Welch, Inc. 418 US 323. from any of the following:

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/895.045
https://docs.legis.wisconsin.gov/document/statutes/1997/895.048
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20562
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20569
https://docs.legis.wisconsin.gov/document/acts/1993/174
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/statutes/1997/895.056(1)

7 Updated 97-98Wis. Stats. Database MISCELLANEOUS 895.33

(a) The stakeholder or a 3rd persothié property is still held costsfrom the time of the tendef the tender was after suit cem
by the stakeholder or 3rd person, within 6 months after the puttimgnced.

up, staking or depositing of the property (b) Whenany partypursuant to an order or to laseeposits any
(b) The winner of the propertwithin one year from the deliv _moneyor property with thelerk of court, the clerk shall record
ery of the property to the winner the deposit in the minute record describing the money or property

(4) This section does not apply to any property thapes ~andstating thedate of the deposit, by whom made, under what

mittedto be played, bet or wagered under &62to569 or under orderor for what purpose and shall deliver a certificat¢hebe
stateor federal laws relatintp the conduct of gaming on Indian{@cts to the depositorwith the volume and pagef the record
lands. endorsedn the certificate.

History: 1993 a. 174486 1995 a. 2251997 a. 2735. SQEHig.Ny: 1981 c. 671983 a. 192%s.27410 279, 1983 a. 303.8; Stats. 1983 s.

895.057 Action against judicial officer for loss caused 895.20 Legal holidays. January 1, January 15, the 3rd
by misconduct. Any judicial oficer who cause® be brought Mondayin February (which shall be the day celebration for
in a court over which the judicial fiader presides any action or Februaryl2 and 22), the last Monday in May (which shall be the
proceedingupon a claim placed in the judiciafiobr’s hands as day of celebration for May 30), July 4, the 1st Monday in Septem
agent or attorney for collecticghallbe liable in a civil action to berwhich shall be known as Labor ddye 2nd Monday in Octo
the person againsthom such action or proceeding was brougliger, November 1, the 4th Thursday in Novembgvhich shall be
for the full amount of damages and costs recovered on such clatm.day ofcelebration for Thanksgiving), December 25, the day
History: 1993 a. 486 of holding the September primary election, and the day of holding
o the generalelection in November are legal holidays. On Good
895.06 Recovery of divisible personalty . When personal Friday the period from 1 a.m. to 3 p.m. shall uniformly be
propertyis divisible and owned by tenants in common and  observedor the purpose of worship. In every 1st class city the day
tenantin common shall claim ankiold possession of more thanof holding any municipal election is a legal holidagid in every
the tenants share oproportion thereof his or her cotenant, aftesuchcity the afternoon of each day upon which a primary election
makinga demand in writing, may sue for and recover the eoteg held for the nomination of candidates for cityfiogs is a half
ant'sshare or the valuthereof. The court may direct the juify holiday and in counties having a population of 500,000 or more
necessaryin any such action to find what specific articles or whake county board may by ordinance provide that @ilnty
shareor interest belongs to the respective partes| the court employesshall have a half holiday ahe day of such primary
shall enter up judgment in form for one or both of therties electionand a holiday on the day of such municipal election, and
againstthe otheraccording to the verdict. thatemployes whose duties require that they work on sagis
History: 1993 a. 486 be given equivalent time 6bn other days. Whenever any of said
daysfalls on Sundaythe succeeding Monday shall be tbgal
895.14 Tenders of money and property . (1) TENDERMAY  holiday.
BE PLEADED. The payment or tender of payment of the whole sumistory: 1971 c. 2261973 c. 140333 1977 c. 18%.96; Stats. 1977 s. 757.17;
dueon any contract for the payment of monelthoughmade 1983a. 71983 a. 193.257, Stats. 1983 s. 895.20.

afterthe money has become due and payable, may be pleadeéigl;gzz Wisconsin family month, week and Sunday

an action subsequently brought in likeanner and with the like . . : .

effectas if such tender or payment had been made at the time pfe€ Month of Novembein which the celebration of Thanksgiv

scribedin the contract. ng occurs, is designated agsabnsin Family Month, the first 7
daysof that month are designatad Wsconsin Family Wek and

ﬁ(z) TEND.ERA.';ERACJ'ON C%MMENCED- Atfenhder ”ﬁaly bmadeh the first Sunday of that month is designate&amily Sunday In
afteran action isbrought on the contract of the whole sum thep,nnction therewith, appropriate observances, ceremonies,
due, plus legal costs of suit incurregb to the time, at any time

exerciseand activities may be held under state auspices to focus

beforetheaction is called for trial. The tender may be made to thig - P ; P
S ) entionon the principles of family responsibility &pouses,
plaintiff or attorneyandif not accepted the defendant may pleagjjgrenang parents, as well as on the importance of the stability

the same by answer or supplemental ansidike manner as if : heinna- :
it had been made before the commencement of the action, brggnarnage and the home for our future well-being; andief
I

e cials of local governments and the people of the state are
g]rgdlgrt]?a%%lért the money so tendered for costs as well as for d ted either to join and participate therein or to conduct like

. observance their respective localities.
(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tenderis  pistory: 1973 c. 3331977 c. 18%.96; Stats. 1977 s. 757.171983 a. 192.258

acceptedhe plaintif or attorney shall, at the request of the deferstats.1983 s. 895.221987 a. 27

dant,sign astipulation of discontinuance of the action for that rea . . ) . .
sonand shall deliver it to the defendant; and also a certificate®35.23 Indian Rights Day . July 4 is designated as “Indian
noticethereof to the diter who has any process againstdeéen  RightsDay,” and in conjunction with the celebration of Indepen
dant,if requested. If costs are incurred for any service made #§nceDay, appropriate exercises or celebrations may be held in
the officer after the tender is accepted and before tiigenf cOmmemoration of the granting by congress of home rule and a
receivesnotice of theacceptance, the defendant shall pay the cos of rights to the American Indians. When July 4 falls on
to the oficer or the tender is invalid. Sunday,exercises or celebrations of Indian Rights Day may be

(4) INVOLUNTARY TRESPASS. A tender maye made in all cases heldon either the third or the fifth.
of involuntary trespass before action is commenced. Whidye in History: 1977 c. 18'4.96; Stats. 1977 s. 757.178983 a.192s.259; Stats. 1983

o ; - C 5.895.23.
opinionof the court or jury a sfifient amount was tenderedttee
party injured, agenbr attorney for the trespass complained 0895.28 Remedies not merged. When the violation of a
judgmentshall be entered against the plaintdr costs if the right admitsof both a civil and criminal remedy the right to prose
defendankept the tender good by paying the money into court @jtethe one is not mged in the other
thetrial for the use of the plainfif

(5) PAYMENT INTO COURT OF TENDER;RECORDOFDEPOSITS. () 895.33  Limitation of surety’ s liability . Any personmay
Whentender ofpayment in full is made and pleaded, the defefimit the amount ofiability as a surety upon any bond or other
dantshall pay the tender in full into court before the trial of thebligationrequired by law or ordered by any court, judgenick
actionis commenced and notify the opposite pantwriting, or  pal judge or public dfcial for any purpose. The amount of the
be deprived of all benefit of the tendewhen the sum tenderedlimited liability may be recited in the bodyf the bond or stated
and paid into court is sfitient, the defendant shall recover then the justification of the suretyln an action brought upon the
taxablecosts of the action, if the tender was prior to the-corbond,no judgment may be recovered agathstsurety for a sum
mencemenbdf the action. The defendant shall recover taxablargerthan the amount of the liability stated, together with the pro

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20562
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20569
https://docs.legis.wisconsin.gov/document/acts/1993/174
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1981/67
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1983/192,%20s.%20274
https://docs.legis.wisconsin.gov/document/acts/1983/192,%20s.%20279
https://docs.legis.wisconsin.gov/document/acts/1983/302
https://docs.legis.wisconsin.gov/document/acts/1983/302,%20s.%208
https://docs.legis.wisconsin.gov/document/acts/1971/226
https://docs.legis.wisconsin.gov/document/acts/1973/140
https://docs.legis.wisconsin.gov/document/acts/1973/333
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2096
https://docs.legis.wisconsin.gov/document/acts/1983/7
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1983/192,%20s.%20257
https://docs.legis.wisconsin.gov/document/acts/1973/333
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2096
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1983/192,%20s.%20258
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2096
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1983/192,%20s.%20259

895.33 MISCELLANEOUS Updated 97-98Wis. Stats. Database 8

portionalshare of the costsf the action. In an action brought on895.35 Expenses in actions against municipal and
thebond, a surety may depositcourt the amount of the liability other officers. Whenever in any cityown, village, school dis
whereuporthe surety shall be disclymd and released froamy trict, technical college district or county chas ofany kind are

further liability under the bond. filed or an action is brought against anfiagfr thereof in the dif
History: 1979 c. 10s.60 (11); 1985 a. 332 cer’s official capacity or to subjectiny such difcer, whether or
notthe oficer is being compensated on a salary basis, to a personal
895.34 Renewal of sureties upon becoming insuffi - liability growing outof the performance of fiial duties, and

cient and effects thereof. If any bail bond, recognizance, suchchagesor such action is discontinued or dismissed or such
undertakingor other bond or undertaking given in any civil omatteris determined favorably to suchfioér, or such dicer is
criminal action or proceeding, becomes at any time fitgaht, reinstatedor in case such fi€er, without fault on the dicer’s

the court or judge thereof, municipal judge or amagistrate part,is subjected to a personal liability as aforesaid, such city
beforewhom such action or proceeding is pending, mgpn town, village, school district, technical college district or county
notice, require the plaintifor defendant to give a new bondmay pay all reasonable expenses which suéicesfnecessarily
recognizancer undertaking.Every person becoming surety orexpendedy reason thereof. Such expenses may likewigzide
anysuchnew bond, recognizance or undertaking is liable from tigenthough decided adversely to sucficgfr, where it appears
time the original was given, the same as if he or she had beenfthg the certificate of the trial judge that the action involved the
original surety If any person fails to comply withe order made constitutionalityof a statute, not theretofore construed, relating to
in the case the adverse party is entitled to any pjaggment, the performance of the i¢ial duties of said dicer.

remedyor process to which he or siveuld have been entitled had g‘sw?’:h 1971t,°- 1t541?93 a. 39948? ¢ sHesitriminal dof tomeyt
H H H : ountyhas option to retuse payment of s ICriminal detense attorn ees.
no bond, recognizance or undertaking been given at any timeg_pjichz Bablitch v Lincoln County 82 W (2d) 574, 263 NW (2d) 218.

History: 1_9_77 c. 30_5 ) ) ) A city may reimburse a commissioner of the city redevelopment authority for his
A precondition for this section to apply is that the bond must at one time have beefl expenses incurred where ofjes are filed against him in hisfiofal capacity
sufficient. Bruer v Town of Addison, 194 W (2d) 617, 534 NW (2d) 634 (Ct. App.seekinghis removal from dice for cause and such chas are found by the common
1995). councilto be unsupportedSuch reimbursement is discretionafhe city redevelop
mentauthority lacks statutorguthority to authorize reimbursement for such legal

895.345 Justification of individual sureties. (1) This ©XPensess3 Aty Gen.421. . .
A city council can, in limited circumstances, reimburse a council member for rea

sectionshall apply to any and,O,r undertaking in an amount Qfnableattorneys' fees incurred in defending an alleged violation of the open meeting
more than $1,000 whereon individuals aref@fed as sureties, law, butcannot reimburse the member for any forfeiture imposed. 66@¢ty. 226.
which is authorized or required by any provision of the statotes This section applies to criminal clygs brought against formerfioer for alleged

be given or furnished in or in connection with any civil actin Tudulentiling of expense vouchersi1 Atty. Gen. 4

dind f d ithi . . ith Sections 895.35 and 895.46 apply to actions for open meetings law violations to
proceedingn any court of record Ithis state, In connection With the sameextent they apply to other actions against publicefs and employes,

which bond or undertaking real property i$esed as security  exceptthat public oficials cannot be reimbursed ftarfeitures they are ordered to
(2) Beforeany such bondr undertaking shall be approvedP® " viclating open meetings a7 Atty. Gen. 177

thereshall be attached thereto and made a part of such bon%%

undertakinga statement under oath in duplicate by the surety t

the surety is the sole owner of the propertiecdd by the surety jc corporation or limited liability company or arficér or man

as security and containing the following additional |nformatlonl(,jlgerinphis or her dicial capacityywhen[zhe)lliabilityif any, is that
(2) The full name and address of the surety of the corporation or limited liability company nshall any per
(b) That the surety is a resident of this state. sonbe liable as garnishee of such public corporation or limited
(c) An accurate description by lot abhbck numberif part of  liability company

arecorded plat, or by metes and bounds of the real estatecbf ~ History: 1993 a. 12

assecurity

.36 Process against officer . No process against private
perty shall issue in an action or upon a judgment against a pub

. . 895.37 Abrogation of defenses. (1) In any action to
th e(%)on':\ esstfg:angp :htgfu?gpe of the propertideredl constitute recoverdamages for a personal injury sustained withingtase
y . ) by an employe while engagedtime line of the employs'duty as
(e) A statement of the total amount of the liens, unpaid taxgisemploye, or for death resulting from personal injury se sus
and other encumbrances against each propefeyeat tained,in which recovery is sought upon the ground of want of
(f) A statement as to the assessed value of each properginarycare of the employeor of any oficer, agent, or servant
offered, its market value and the value of the equity omed of the employerit shall not be a defense:

aboveall encumbrances, liens and unpaid taxes. ~ (a) That the employe either expressly or impliedly assuimed
(9) That the equity of the real property is equal to twice the pdisk of the hazard complained of.
alty of the bond or undertaking. (b) When such employer has at the time of the injury in a com

(3) This sworn statemeshall be in addition to and notwith monemployment 3 or moremployes, that the injury or death was
standingother afidavits or statements of justification required ofausedn whole or in parby the want of ordinary care of a fellow
providedfor elsewherdn the statutes in connection with suctgervant.
bondsand undertakings. (c) When such employer has at timee of the injury in a com

History: 1993 a. 486 , monemployment 3 or moremployes, that the injury or death was
tivgsr?ssse—eresfgg%r?gg: This section does not apply to bonds of personal represen.@ausedin whole or in part by the waruif_ordinary care of th_e
injured employe, where such want of ordinary care was not wilful.

895.346 Bail, deposit in lieu of bond.  Whenany bond or ~ (2) Any employer who has elected to pay compensation as
undertakingis authorized in any civil or criminal action or pro Providedin ch.102 shall not be subject to this section.

ceeding the would—-be obligor mayn lieu thereof and with like  (3) Subsectiorfl) (a) (b) and(c) shall not apply to farm labor
legaleffect, deposit with the proper court ofioér cash or certi  exceptsuch farm labor as is subject to £62

fied bank checksr U.S. bonds or bank certificates of deposit in (4) No contract, rule, or regulation, shall exempt the employer
anamount at least equal to the required security; and the receivem this section.

thereofshall give a receipt therefor and shall notify the payor banl«is”tory: 1993 %- ?86 ) Table 1o 1 | ¢ child emploved |
of any deposits of bank certicatet depost, SeclOR08. 07 o v, oo Casainge S W 0y 54, S oy G 15 "

History: Sup. Ct. Order67 W (2d) 585, 784 (1975)977 c. 18%.135 .
This section applies to all bonds, rjost bail bonds. Aiello.Willage of Pleasant 895.375 Abmgatlon of defense that contract was

Prairie,206 W (2d) 67, 556 NW (2d) 697 (1996). champertous. No action, special proceeding, cross complaint
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or counterclaim in any court shall be dismissed on the ground tt@mtsaid employe as soon as paid out by the depositSoch
aparty to the action is a party to a contract savoring of champeifgpositshallat no time and in no event be subject to withdrawal
or maintenance unless the contract is the basis oftlien exceptupon the signature of both the employer and employe or
pleaded. upona judgment or order of a court of record.

(2) In the event of théailure of any person, such moneys on
895.38 Surety, how discharged. (1) Any surety or the per deposit shall constitute a trust fund for the benefit of the persons
sonalrepresentative of any surety upon the bond oftewstee, who furnished such bonds and shall not become the property of
guardian receiver executoror other fiduciarymay be dischged the assignee, receiver or trustee of such insolvent person.

from ||ab|||ty as prOVided in this section. On 5 days’ notice to the 3) (a) In case an emp|0ye who was required to gpmﬂ]

principal in such bond, application maye made to the court honddies before the cash bond is withdrawn in the manner pro

whereit is filed, or which has jurisdiction of such fiduciary or tojidedin sub.(1), the accounting and withdrawal may bteefed

anyjudge of such court for a discigarfrom liability as surefyand  notless than 5 days after the empley@eath and before the filing

thatsuch principal be required to account. of a petition for letters testamentary or of administration in the
(2) Notice of such application may be serveersonally matterof the deceders’estate, by the employer with any of the

within or without the state. If it shall satisfactorily appear to thellowing, in the following order:

courtor the judge that personal service cannot be had with due dil 1. The decederst’surviving spouse.

igencewithin thestate, the notice may be served in such manner 5 The decedent’children if the decedent shall leave no sur

asthe court or judge shall direct. Pending such application tﬂﬁ/iné spouse

principal may be restrained from acting, except to preserve the ) , .

trust estate. 3. The decedery'fatheror mother if the decedent shall leave
(3) If at the time appointed the principal sHall to file a new nosurviving spouse 'or children. . )

bond satisfactory to the court or judge, an order shall be made 4- The deceders’brother or sister if the decedent shall leave

requiring the principal to file a new bond within 5 days. Wherf10 surviving spouse, children or parent.

suchnew bond shall be filed, the court or judge shall make an (b) The accounting and withdrawahder par(a) shall be

orderrequiring the principal to account for all the principal  effectedin the same manner and with likéeet as if such account

actsto and including the date of the ordand to file suclaccount ing and withdrawal were accomplished by and between the

within a timefixed not exceeding 20 days; and shall disgedhe employerand employe as provided in siih).

suretymaking such application from liability for any act or default (c) The amount of the cash bond, together with principal

of the principal_ su_bsequent t_o the_ date of such orgle_r __interestto which the deceased employe would have been entitled
(4) If the principal shall fail to file a new bond within the timé,5qthe deceased employe lived, shall, as soon as paid out by the

specified,an order shall be made removing the principal frogenqsitorype turned over to the relative of the deceased employe

office, and requiring the principab file the principab account ' gftectingthe accounting and withdrawal with tamployer The

within 20 days. If the principal shall fail to file the princigal turning over shall be a dischge and release of tienployer to the
accountas required, the surety may make and file such accouii; untof the pavment
andupon settlement thereof and upon the trust fund or estate b pay )

found or made good and paid over or properly secured, credit shalfd) |f no relatives designated under .p@) survive, the
be given for all commissions, costs, disbursements and -allo@mployermay apply the cash bond, or so much thereof as may be
ancegto which the principal would be entitledere the principal Nnecessaryto payingcreditors of the decedent in the order of pref
accounting. erenceprescribed in 859.25for satisfaction of debts by execu

(5) The procedure for hearing, settling and allowing suciPrsandadministrators. The making of payment under this-para
accountshall be according to the practice prescribed bygéa. 9graphshall be a dischge and releasef the employer to the
in the matter of account of executors and administrators.” Upon @feountof the payment.
trustfund or estate being found or made good and paid over or(4) Any person who violates this section shall be punished by
properlysecured, suckurety shall be disctged from all liability — a fine equal to the amount of the bond or by imprisonment for not
Upondemand byhe principal, the dischged surety shall return lessthan 10 days nor more than 60 days, or both.
the unearned part of the premium paid for the canceled bond. History: 1991 a. 2211993 a. 4861995 a. 225

(6) Any such fiduciarymay institute and conduct proceedings . o
for the dischage of the fiduciang surety and for the filing of a 895.42 Deposit of undistributed money and property
newbond; and the procedure shall in ail respects conform substays administrators and others. (1) In case in any proceeding
tially to the practice prescribed by this section in cases vihere in any court of record it is determined that moneys or other per

proceedings instituted by a suretand with like eflect. sonalproperty in the custody of or under the control of any admin
History: 1993 a. 486 istrator, executoy trustee, receiver or otherfickr of the court,

belongsto a natural person if the person is alive, or to an artificial

895.41 Employe’s cash bonds to be held in trust; duty personif it is in existence and entitled to receive, otherwise to

of employer; penalty . (1) Where any person requests angomeother person, and the court or judge making such determina
employeto furnish a cash bond, the cash constituting such botioh finds that there is not didient evidence showing that tinat

shall not be mingled with the moneys or assets of such peramal person first entitled to take is alive, or that the artificial person
demandinghe same, but shall be deposited by such person ifsan existence and entitled teceive, or in case such money or
bank,trust companysavings bank or savingsd loan association otherpersonal propertyncluding any legacy or share of intestate
doing business in this state whose deposits or shares are inspregherty cannot be deliveretb the legatee or heir or person
by a federal agency to thextent of $10,000, as a separate trugntitledthereto because of tffiect that such person is a member
fund, and it shall be unlawful for anyerson to mingle such cashof the military or naval forces of the United Statesny of its
received as a bond with the moneys or assets of anypsushn, alliesor is engaged in any of the armed forces abroad or with the
or to use the same. No employer shall deposit more®h@/000 AmericanRedCross society or other body or other similar busi
with any one depositoryThe bank book, certificate of deposit omessthen in either or any of such caste court or judge may
otherevidence thereof shall betime name of the employer in trustdirectthat theofficer having custody or control of such money or
for the named employe, and shall not be withdrawn except aftegherpersonal properfyleposit the same in aityst companyor

an accounting had between the employer and employe, saity state or national bank within the state aé¥@nsin authorized
accountingto be had within 10 days from the time relationship i® exercise trust powers, taking its receipt theredad the said
discontinuedor the bondis sought to be appropriated by theeceiptshall, to the extent of the deposit so made, constitute & com
employer. All interest or dividends earned by such sum depositptetedischage of the said diter in any accounting by trafficer

shall accrue to and belong to the employe and shall be turned eowedein said proceeding.
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(2) In case such deposit is directed to be made, the court skabjecta state dfcer, employe or agent, or an insyréire insur
requirethe trust company or bank in which said deposit is orderefls agent or employe undertaking to perform such services as an
to be made, as a condition of the receipt thereof, to accept and ha¢identto insurance, to liability for damages from injudgath
dle, manage and invest the same as trust funds to the same exdeliss occurring as a result of any act or omission in the course
asif it had received the same as a testamerttast, unless the of the safety inspection or advisory services. This section shall not
courtshall expressly otherwise direekcept that the reports shallapply if the active negligence of the statdicdr, employe or
bemade to the court of its appointment. agent,or of the insurerthe insureis agent or employe creatég

(3) No distribution of the moneys or personal property seonditionthat was the proximate cause of injudgath or loss.
depositedshall be made by the depository as duatee or other This section shalhot apply to an insurethe insureis agent or
wise without an order of the court on notice as prescribed byeinployeperforming the safety inspection or advisory services

879.03 and the jurisdiction of the court in the proceeding béll \whenrequired to do so under the provisions of a written service
continuedto determine, at anfyme at the instance of any partycontract.

interestedthe ownership of said funds, and to order their distribu yistory: 1991 a. 39
tion.

History: 1973 ¢. 991993 a. 486 895.46 State and political subdivisions thereof o pay
895.43 Intentional killing by beneficiary of contract.  Judgments taken against officers. (1) (@) If the defendant

Therights of abeneficiary of a contractual arrangement who killd! 3'?3’ action gr Zpedal ptrqceergigglis a puptlftcef.or emplo;cge d
the principal obligee under the contractual arrangement are g&y\¢ 'S Proceeded against in amarl capacity or IS proceece

ermed by s854.14 againstas an individual because of acts committed while carrying
History: 1981 c. 2281987 a. 2221997 a. 188 outduties as an @i€er or employe and the jury or the cofinds
thatthedefendant was acting within the scope of employment, the
895.435 Intentional killing by beneficiary of certain judgmentas to damages and costs entered ag#iastficer or

death benefits. The rights ofa beneficiary to receive benefitsemployein excess of any insurance applicable to thigef or
payableby reason of the death of an individual killed byttieee employeshall be paid by the state political subdivision of which
ficiary are governed by 854.14 thedefendant is an fi€er or employe.Agents of any department
History: 1981 c. 2281987 a. 2221997 a. 188 of the state shall be covered by théxtion while acting within the
) ) ) scopeof their agency Regardless of the results of the litigation
895.437 Use of lodging establishments. (1) In this see  the governmental unit, if it does not provide legal counsel to the

tion: defendant dicer or employe, shall pay reasonable attorney fees
(a) “Alcohol beverages” has thmeaning given in s125.02 and costs of defending the action, unless it is found by the court
(2). or jury that the defendantfafer or employe did not act within the
(b) “Controlled substance” has the meaning given961.01 Sscopeof employment. The duty of a governmental unit to provide
(4). or pay for the provision of legal representation does not apply
(bd) “Controlled substance analog” has the meaning given extent that applicable insurance provithed representation.
5.961.01 (4m) If the employing state agency or thgorneygeneral denies that

“ ; . ” ; : . thestate dficer, employe or agent was doing any act growong
10((5%4(1"”2(;%;39 establishment” has the meaning given in f or committed in the course of the disg®of hisor her duties,
N N . . . the attorney general may appear on behalf of the state to contest

(d) “Underage person” has the meaning given ii25.02  hatissue without waiving thetates sovereign immunity to suit.
(20m) o ] ) Failureby the oficer or employe to give notice to his or her depart

(2) Any person who procures lodging dnlodging establish menthead of an actioor special proceeding commenced against
mentand permits or fails to take action to prevent afhthe fol  the defendant dicer or employe as soon as reasongimgsible
lowing activities from occurring in the lodging establishment ifs a bar to recoverpy the oficer or employe from the state or
subjectto the penalties provided in sub): political subdivision of reasonable attorney fees and costs of

(@) Consumption oén alcohol beverage by any underage pegefendingthe action. The attorney fees and expenses shall not be
sonnot accompanied by his or her parent, guardisspouse Who recoverabléf the state opolitical subdivision ders the diicer

hasattained the legal drinking age. or employe legal counsel and théenfis refused by the defendant
(b) lllegal use of a controlled substance or contraligostance officer or employe. If theofficer, employe or agent of the state
analog. refusesto cooperate in the defense of the litigation, tHeer,

(3) An owner or employe of a lodging establishment magmployeor agent is not eligible for any indemnification or for the
deny lodging to an adult if the owner or employe reasonali}jovisionof legal counsel by the governmental unit under this sec
believesthat consumptionf an alcohol beverage by an underagkon.
personnot accompanied by his ber parent, guardian or spouse (am) If a court determines that costs are awardable to an
who has attained the legal drinking age, or illegal use of a camployeor official who has been providegpresentation by a
trolled substance or controlled substance analog, may occur indlogernmentalnit under paa), thecourt shall award those costs
areaof the lodging establishment procured. to the unit of government that provided the representation.

(4) An owner or employe of a lodging establishment may (b) Persons holding thefafe of county sherffon March 1,
requirea cash deposit or use of a credit carthe time of applica 1983, are covered by this subsection. This subsection covers other
tion for lodging. _ _ ~ countysherifs who have:

(5) A person who violates sul®) or a local ordinance which 1 * satisfactorily completed are currently enrolled in the
strictly conforms to suh(2) shall forfeit: ) preparatoryprogram of law enforcement training undet65.85

~ () Not more thar$500 if the person has not committed & pre4) (b) 1. and, if applicable, the recertification programs under s.
vious violation within 12 months of the violation; or 165.85(4) (bn) 1, or have provided evidenaé equivalent law

(b) Not less than $200 nor more th8B00 if the person has enforcementraining and experience as determirmdthe law
committeda previousviolation within 12 months of the violation. enforcemenstandards board; or

History: 1989 a. 941991 a. 2051995 a. 27448 2. Atleast 5 years of full-time employment as a law enforce

895.44 Exemption from civil liability for furnishing mentofficer, as defined in s165.85 (2) (c)

safety inspection or advisory services. The furnishing of, (c) This subsection does not apply to any action or spacial
or failure to furnish, safety inspection or advisory serviceseeding brought by a county against its county dtietlife action
intendedto reduce the likelihoodf injury, death or loss shall not or proceeding is determined in favor of the county
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(d) On and after March 1, 1983, all persons employed as depLitigation” under sub. (1) refers only to civil proceedings. Stseaie not “public

uty sherifs, as defined in €0.02 (48) (b) 3.arecovered by this 27?’2%"3”,[,‘\‘3\?2253{"2(11& 1981 stats. Bablitch & Bablitchincoln County82 W (2d)

SUbseCtlon-The_ county bo_ard shall adopt written policies for-pay Policy behind (1) discussed. ThuermeMiliage of Mishicot, 86 W (2d) 374, 272
mentsunder this subsection on behaffany other person, pro Nw (2d) 409 (Ct. App. 1978).
videdthat person has satisfied the minimum standards dfthe Publicemployes’ insurer had no right of recovery under s. 270.58 (1), 1969 stats.
enforcemenstandards board, who serves at the discretion of fggaceMann ins. Co. WiauwatoseBd. of Ed. 88 W (2d) 385, 276 NW (2d) 761

: : " ; ).
sheriffas a law enforcementfioler as defined in 4.65.85 (2) (C') Statecould not be sued as indemnitor under s. 270.58 (1) [now s. 895.46 (1)]. Fiala
and the county maymake the payments upon approval by the voight, 93 W (2d) 337, 286 NW (2d) 824 (1980).
countyboard. State may not be sued directly for torti@eisof its employes. Miller vSmith,

. . . 100W (2d) 609, 302 NW (2d) 468 (1981).
(e) Any nonproflt corporation operating a museum uraler “Color of law” element of 42 USC 1983 lawsuit is not identital‘scope of

|e_aseagreement witlthe state historical socigtgnd all _OﬁcerS, employment’element under (1). Cameroniilwaukee, 102 W (2d) 448, 307 NW
directors,employes and agents of such a corporation, and g@ag) 164 (1981).
local emegency pla_nning committee appointed by a COlllmI&I’d Questionof whether aldermen were acting within scope of employmeninaps

unders.59.54 (8) (a)and all members of such a committee, a@olp,{,'\?\}e('gg;’i'glecélbgsszwmaryJ“dgmem' Schroed@ohoessoyd08 W (2d) 49,

stateofﬂcers, employes or agents for the purposes ofsthiisee Oncegovernmental unit decides poovide counsel, it must provide complete and
tion. full representation on all issues. Bean@ity of Stugeon Bay112 W (2d) 609, 334
(2) Any town oficer held personally liable farimbursement NW (2d) 235 (1983).
y . . p. y . Sub.(1) applied to forfeiture action against policéasr. Crawford v City of Ash
of any public funds paid out in godaith pursuant to the direc |and,132'w (2d) 369, 396 NW (2d) 781 (Ct. App. 1986).
tions of electors at any annual or special town meeting $leall  phraseany action” in (1) (a) means triai which issue of “scope of employment”
reimbursedy thetown for the amount of the judgment for damis essential and evidenoa issue is introduced andjaed. Desotelle.\Continental

agesand costs entered against the towficef. Cas.Co. 136 W (2d) 13, 400 NW (2d) 524 (Ct. App. 1986).
. . . In “scope of employmenttases under (1) (a), consideration must be given to
(3) Theprotection dbrded by thissection shall apply to any ywnetheremploye was “actuated,” in some measure, by purpose to serve employer
stateofficer, employe or agent while operating a state—ownemlsonv. Connerly 156 W (2d) 488, 457 NW (2d) 479 (1990).

vehiclefor personal use in accordance witl28.916 (7) A former school employe sued by the school district over her employment contract
. . . . was not entitled to costs under sub. (1) (a). Pardeeville Area School District v
(4) The protection dbrded by this sectioapplies to members gomber,214 W (2d) 396, 571 NW (2d) 189 (Ct. App. 1997).

of the board of governors created undér1€.04 (3) members of A sherif represents the county when enforcing the I&overeign immunityor

mmitt r mmitt f that rd of governors.-m teofficials under the 1th amendment to the U.S. constitutidoes not apply
aco ee o -SUbCO ee o ; at board o 90 e- ors,-me rahamv. Piechowski, 13 F Supp 2d 1023 (1998).
bers of the patients compensation fund peer review coun See note to 66.30, citird Atty. Gen. 208
createdunder s.655.275 (2)and persons consulting with that to 1o 895.35. citi A%’[' Gen. 177

ilunder s655.275 (5) (h)with respect to judgments, attor ee note o 395.35, citingy Atty. Gen. 1

councl ' ) ! University of Wisconsin has no authority to agree to hold harmless county that
neyfees and costs awarded before, on or after April 25, 1990incursliability because of university iter's torts, but common law of indemnifica

i i i i tion would require dfcer to indemnify that county and statutory indemnification
(5) The protection dbrdedby this section applies to any OfWould require state to indemnifyfafer whenacting in the scope of employmen&

the following: Atty. Gen. 1
(a) A volunteer health care provider who provides servicesstateEmegency Response Board Committee and Local Berery Planning
unders. 146.89 for the provision of those services. Committeesubcommittee members appointed by a county board are entitled to
. indemnityfor damage liability under s. 895.46 and legal representation lajttre
(b) A phySIClaﬂ under 252.04 (9) (b-) neygeneral under s. 165.281 Atty. Gen. 17

(6) The protection abrded by this section applies to any C.rimb Thifstsectilon maﬁequtiﬁe inder{_lnific?ti?r? fotrhactié)_nst_whichfare nlot inter:dei_'d_bto
inal action under £91.97 (2)or293.87 (2)or undei7 USC 136L  enememplover uhen those actions further the objectives of employment. Hibma
(b): 15 USC 261Qb), 33 USC 131QC), 42 USC 228,46928(d) See note to 893.80 citing GrahanBauk Prairie Police Com’n. 915 F (2d)85
and(e),6973(b),6992(b) and (c),7413(c),9603(b),9606(b) and  (1990).

11045(b) or 49 USC appendix 1809 (b) that is commenced againgtub. (1) does not prevent a staticédl from asserting “good faith” as a defense
astate diicer or state employe who is proceeded againisis or to a chage of infringement of civil rights. Clarke Cady 358 F Supp. 156.

o . e . urposeof this section is not to transforamy suit against state employe into suit
herofflmal capacity or as an individual becaus_e of acts Comm'tt%ginststate, but to shield state employes from monetary loss in tort $\i® v
in the storage, transportation, treatment or disposal of hazardpersy 468 F Supp. 1266 (1979).
substancess defined in £89.01 (1), if that oficer or employe Counté'couldtr;ot bdet?]eltd_ liglble for il‘\ﬂ rights iutdgrf;mmaifngé COl:nn? iudgte
: . ithi H rejuagment roun at juage was rrying out duties o e at relevan
is found to be acting within the scope of his or her employment aﬁ‘#@ Harris v County of Racine, 512 F Supp. 1273 (1981).
if the attorney generéﬂ deFermlnes that the stdteeofor State |t an employe is part of an inter-municipal team under s. 66.305, the agency
employeacted in good faith. Regardless of the determinatioyuestinghe teans services is the de facto employe for purposes of indemnification
madeby the attorney general, the protectiofoafed by this see underthis section. Leibenstein €rowe, 826 F Suppl¥4 (1992).
tion applies if the state fifer or agent is not founguilty of the
criminpefl) action commenced undegrl this subsectior?. Th)gs protecti@fi®-47 Indemnification of the Wisconsin state agen -
includesthe payment of reasonable attorney feetefending the Cies building corporation and the W isconsin state pub -
actionand costs or fines arising out of the action. :El)cllgwldlng cor;t:).oran?hn. e If the Vt\A?consglr] Sbta'tke;I' agencies

. : . uilding corporatioror the Wsconsin state public building corpo

(7) The protection dbrdedby this section does not apply to__. ~ . ; - - b
anylaw enforcement diter of another state acting inisdonsin '2tion .'f the defende}nft '”.I.";‘.n action qr(;s%emal prgceeotlmgs '?
underan agreement authorized undet 25.46 capacityas owner of facilities occupied by any department or

(8) The protection dbrded by this section applies to anyggentsof ané/ departhme”rgf sta;g govr?rnrpent, :]hejudgme_nt_as o
ownerof land within a drainage district establishettler ch88 amagesind costs shall be paid by the steaen the appropriation

L - adeunder s20.865 (1) (fm) The state, when it does not provide
\(/jvhc_) un%grtakctlas work on a drain if the work is approved by t| gal counsel to the d(ef)e(nda)mt its membefficers or emplgyes
rainageboard. ' -
Historgz 1973 c. 333Sup. Ct. Order67 W (2d) 585, 761 (1975): Stats. 1075 s SNall pay reasonable attorney fees and costs of defending the
895.45,1975 c. 81198, 199, Stats. 1975 s. 895.46977 c. 291979 c. 74221 1981  actionregardless of the results of the litigation, unless the court or
€.20,1981 c. 965.67; 1981 c. 314.136 1983 a. 61983 a. 24.2202 (32)1985  jury finds that the membeofficer oremploye did not act within
Sea T e ot o sy a1 190y & 56~ & 247 thescope of that persanemployment. Failure by the defendant
Cross-reference: See s.775.06for special procedure applying to state lawtO give notice to the departmgnt Of.JUS.“Ce of an action or special
enforcemenbfficers. proceedingcommenced against it, its membersficefs or
Way WarTinG SGnS may baLed A Sigh 18 ot placed n accordance it commsag |0y esassoon as reasonably possible shall bar recovery by the
rules. They cannot claim the stasémmunity from suit. Chart Dvorak, 57 W (2d) Ggfendam, its members*fnbrs or employes from the state U”‘?'er
92,203 NW (2d) 673. this section. Attorney fees and expenses mayberatecovered if
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the state dfers the membenpfficer or employe legal counsel andthe person provides relating to an egegicy or a potential emer
the offer is refused. gencyregarding either of the following:

History: 1977 c. 344447. 1. Mitigating or attempting to mitigate thefeits of an actual

895.48 Civil liability exemption; emergency care, ath - or threatened dischge of a hazardous substance.

letic events health care, hazardous substances and 2. Preventing or cleaning up or attempting to prevent or clean
information concerning paternity . (1) Any personwho UPan actual or threatened disapaiof a hazardous substance.
rendersemegency care at the scene of any eyeacy or accident ~ (€) The immunity under pafb) does not extend to any person:
in good faith shall be immune from civil liability for his or her acts 1. Whose act or omission causes in whole guairi the actual

or omissions irrendering such emgency care. This immunity or threatened dischge and who would otherwise be liable for the
doesnot extend when employes trained in health care or headi¢t or omission;

careprofessionals render engency care for compensation and 2. Who would be liable for the disclgerunder ch281t0285

within the scope of their usual and customary employment gr;gq14299 except s281.48 or any rule promulgated or permit

practiceat a hospital or other institution equipped wfitispital " jer issued under chs1 to 285 or 289 to 299 except s

facilities, at the scene of any emgency or accidengnroute to a %81 48 ) .
4281

hospitalor other institution equipped with hospital facilities or . . .
a physicians ofice. 3. Whose act or omission constitutes gross negligence or
(Im) Any physician licensed under ch48 chiropractor |nv0IvesreckIess: wanton or intentional mlsconduct, or
licensedunder ch446, dentist licensed under cf47, emegency 4. Who receives or expects to receive compensatither
medicaltechnician licensed under 546.5Q physician assistant than reimbursement for out-of-pocket expenses, for rendering
licensedunderch.448, registered nurse licensed under&tlor  theadvice and assistance.
massageherapistor bodyworker issued a license of registration (d) 1. Any hazardous substance predictor or any pavbon
undersubch. X [XI] of ch440 who renders voluntary health careprovidesthe technologyto enable hazardous substance predic
to a participant in an athletic event or contest sponsored by-a ntionsto be made is immune from civil liability for his or her good
profit corporation, as defined in46.93 (1m) (c)a private school, faith acts or omissions making that prediction or providing that
as defined in s115.001 (3r) a public agencyas defined in ¢16.93  technology.

(1m) (e), or a school, as defined in@09.655 (1) (c)is immune 2. Thegood faith of any hazardous substance predictor or any

from civil liability for his or her acts or omissions in rendering thaf)ersonwho provides the technology to make a prediction is pre

careif all of the following conditions exist: sumedin any civil action. Any person who asserts that the acts or
NOTE: Sub. (1m) (intro.) is shown as affected eff. 2-1-99 by two acts of the omissions under subd. were not made in good faith has the-bur

1997legislature and as mergedy the revisor under s. 13.93 (2) (c). The braek . A S .
etedlanguage indicates the coct cross—refeence as enumbered by the evi- ~ denof proving that assertion by clear and convincing evidence.

sor under s. 13.93 (1) (b). Prior to 2-1-99 itgads: . 3. The immunity under subd. does not extend to any person
(dm) Any physician licensed under ch448, chiopractor licensed under ch. describecunder par(c) 1, 2. or 3.

446, dentist licensed under ch. 447, emergency medical technician licensed
under s. 146.50, physician assistant licensed under ch. 448 egistered nurse (3) Any member of the sthbf a hospital whas designated by

licensedunder ch. 441 who enders voluntary health cae to a participant in an the hospital and trained by the departmehtvorkforce develop
athletic event or contest sponsad by a nonpiofit corporation, as defined in s.

46.93(1m) (c), a privateschool, as defined in s.16.001 (3r), a public agencyas mentunder $69.14 (1) (Cm)?nd WhO in gQOd faith PrOVid?S &
definedin s. 46.93 (1m) (e), or a school, as defined in s. 609.655 (1) (c), is immunehild’s available parents written information that is provided by
from civil liability for his or her acts or omissions in rendering that care ifall of  the department of workforce development and oral informaiion
the following conditions exist: , anaudio or video presentation about the form hatescribed by

() The health care is renderedta site of the event or contestine stateregistrar under $9.15 (3) (b) 3and about the signifi
during transportation to a health care facility from the event @nceand benefits of, and alternatives to, establishing paternity
contestor in a locker room or similar facility immediately before,,nqerthe requirements of §9.14 (1) (cm)is immune from civil
during or immediately after the event or contest. ~liability for his or her acts or omissions in providing that oral infor

(b) The physician, chiropractpdentist, emgrency medical mationor audio or video presentation and written information.
technician,physician assistant, registered nurse, massage theraistory: 1977 c. 1641987 a. 141989 a:31; 1993 a. 1091995 a. 2271997 a.
pist or bodyworker does noeceive compensation for the healtt$7. 156 191 s. 13.93 (2) (c).

care,other than reimbursement for expenses. “Good Samaritan” law discussed. 67 Atgen. 218. . ' '
NOTE: Par (b) is shown as amended eff. 2-1-99 997 Wis. Act 156 Prior Incidental benefits received byolunteer members of National Ski Patrol in
to 2_1_9'9 it reédS' ’ ’ exchangédor rendering emeency care to disablexkiers may result in loss of civil

- X i i . liability immunity under Good Samaritan la®9 Atty. Gen. 194
(t'))' The physwlan,ch_lropractor, dentist, emergency medical ;echmuan, The Good Samaritan statute. 62 MLR 469 (1979).
physician assistant or egistered nurse does noteceive compensation for the
health care, other than reimbursement for expenses.
2) (a) In this subsection: . .
@ ( ). N . . (1) In this section:
1. “Dischage” has the meaning given unde82.01 (3) — )
W . . . (a) “Equine” means a donkelyinny, horse, mule or pony
2. “Hazardoussubstance” has the meaning given under s. . . S .
299.01(6) (b) “Equine activity” means any of the following:

3. “Hazardous substance prediction” means any declaration 1- Shows, fairs, competitions, performances or parades that
or estimate of the likely spread or impact of an actual digehair Involve any breeds of equines and any equine disciplines, includ

ahazardous substance that is based on meteorological, mathelp@tcombined training, competitive trail riding, cutting, dressage,
ical, computer or similar models. driving, endurance trail riding, Englisbr western performance

895.481 Civil liability exemption; equine activities.

4. “Hazardous substance predictor” means any person \J‘B”g' grand prix jumping, horse racing, hunter and jumper
makesa hazardous substance predicpomsuant to a contract or® ows hunting,polo, pulling, rodeos, 3-day events and western
agreementvith a public agencygr pursuant to a contract or agreegames' . " .
mentwith a person who possesses or controls hazardous sub 2. Equine training or teaching.
stancedor the purpose of assisting that person in supplying a pub 3. Boarding of equines.
lic agency with a hazardous substance prediction in the eent 4. Riding, inspecting or evaluating &guine belonging to
anactual dischae of a hazardous substance. another regardless of whether the ownertbé equine receives

(b) Any personis immune from civil liability for his or her monetaryor other consideration for the uskthe equine or per
goodfaith acts or omissions related to assistance or advice whinhis the riding, inspection or evaluation of the equine.
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5. Riding, training or driving an equine or beingassenger personin the riding or driving of an equine or in being a passenger

onan equine. uponan equine is not liable for the injury or death of a person
6. Riding, training or driving a vehicle pulled by an equine davolvedin equine activities resulting from the inherent risks
beinga passenger on a vehicle pulled by an equine. equineactivities, as defined in section 895.481 (1) (e) of tliee W

consinStatutes.”

(5) If an equine professional uses a written contract for the
9. Assisting a person participatirig an activity listed in rentalof equines or equine equipment or tack or for the instruction
subdsl to8 of a person in the ridingiriving or being a passenger upon an

© “Equiﬁe activity Sponsor” means a person, wh at equine the contract shall contain the notice set forth in §tiin
ing for profit or nonprofit, who @anizes or provides the facilitiesElr?r?trB/sreeé1 (,jr? ?rl,i ?g:ﬁa?,:g]érogfqﬂtelggﬁtﬁgig the same size as the
for an equine activityincluding owners or operators of arenas, g Thjs section does not limit the liability af person under
clubs,fairs, §choo|s, stgbles and therapeutic riding programs. any applicable products liability laws.

(d) “Equine professional” means a person engaged foF COM 7y This section does not limit the immunity created under s
pensationin the rental of equines or equine equipment or tack '
in the instruction of a person the riding or driving of an equine ™ igiory: 1995 a. 256
or in being a passenger upon an equine.

(e) “Inherent risk of equine activities” means a danger or cof95.482  Civil liability exemption; ski patrol members.
dition that is an integral part of equine activities;luding all of (1) In this section:

7. Assisting in the medical treatment of an equine.
8. Shoeing of an equine.

the following: (&) “Compensation” means wages, salagmmission or
1. The propensity o&n equine to behave in a way that mappnuse$ai_d for services rendered, but does not include the-provi
resultin injury or death to a person on or near it. sion, at a discounted price or without cheyof food, beverages,
2. The unpredictability of an equirseteaction to a sound, clothing, passes or other incidental benefits to ski patrol members.
movementor unfamiliar object, person or animal. (b) “Ski patrol member” means a registered member of the
3. A collision with an object or another animal. ?atlonalskl patrol who serves in that capacity without compensa
ion.

4. The potential for a person participatingaimequine activity

: : : : (2) Exceptas provided in sub(3), a ski patrol member is
?c?v(\:/titmr?hrzg%lrgﬁgrt g]baill?tgeo fail to control the equine or to notimmunefrom civil liability for his or her acts or omissiomgile

. . heor she is acting in his or her capacity as a ski patrol member
5. Natural hazardsncluding surface and subsurface cendiincluding the rendgering of emgenc)?cag. P
tions. . ) . (8) Theimmunity under this section does not apply if the act
(f) “Property” means real property and buildings, structures omission of the ski patrol member involves reckless, wanton or
andimprovements on the real property intentionalmisconduct.
(9) “Spectator” means a person who attendsvatches an  History: 1991 a. 318
equineactivity but does not participate in the equine activity 0%?”

g : g 5.483 Civil liability exemption; regional and county
performany act or omission related to the equine activity that co ergency response teams and their sponsoring agen -

tributes to the injury or death of a participant in the equine activi fes. (1) A regional emagencyresponse team, a member of
(2) Except as provided in sul8) and(6), a person, including sycha team, and a local ageneg defined in £66.22 (1) (c)that
anequine activity sponsor or an equine professional, is iImmuggntractswith the divisionof emegency management in the
from civil liability for acts or omissions related his or her partic  departmentf military afairs for theprovision of a regional emer
ipationin equine activitiesf a person participating in the equinegencyresponsgeam, are immune from civil liability for acts or
activity is injured or killed as the result of amherent risk of omissiongrelated to carryingut responsibilities under a contract

equineactivities. unders.166.215 (1)
(3) Theimmunity under sub2) does not apply if the person  (2) A county emegency response team, a member of saich
seekingimmunity does any of the following: teamand the countycity, village ortown that contracts to provide

(a) Provides equipment or tack that he or she knew or shotl& emegency response team to the county are immune from civil

haveknown wagfaulty and the faulty equipment or tack causes tHi@bility for acts or omissions related to carrying out responsibili
injury or death. ties pursuant to a designation undel86.21 (2m) (e)

(b) Provides an equirte a person and fails to make a reason _(3) A local emegency planning committee created under s.
ableeffort to determine the ability of the person to engsafely 29-54(8) (a) 1.that receives grant under .66.21is immune
in an equine activity or to safely manage the particular equine pi®Mm civil liability for acts or omissions related to carrying out

vided based on the perssepresentations of his or her ability '€Sponsibilitiesinder s166.21

. . - . History: 1991 a. 1041995 a. 13201; 1997 a. 27
~ (c) Fails to conspicuously post warning signs of a dangerous
inconspicuougondition known to him or her on the property thagos 485  Civil liability exemption; agencies, foster par -
he or she owns, leases, rents or is otherwise in lawful controlglts, treatment foster parents and family—operated

or possession. group home parents. (1) In this section:

(d) Acts in a wilful orwanton disregard for the safety of the (a) “Family—operated group home” has the meaning given in
person. S.48.627 (1)

(e) Intentionally causes the injury or death. (b) “Foster home” has the meaning given iA&02 (6)

(3m) A person whose only involvement in an equine activity (c) “Treatment foster home” has the meaning given4i8 €2
is as a spectator shall not be considecebe participating in the (17q).

equineactivity. (2) Exceptas provided in s4.67.10 (7)and343.15 (2) any
(4) Everyequine professional shall post and maintain signsfoster, treatment fosteor family—operated group home parent
a clearly visible location on or near stablesyrals or arenas licensedunder s48.620r48.625is immune from civil liabilityfor
owned,operated or controlled by the equine professional. Th#y of the following:
signsshall be white with black lettering, each letter a minimum of (a) An act or omission of the fostéreatmenfoster or family—
one inch in height, and shall contain the following noticeoperatecgroup home parent while that parent is acting in higeor
“NoTice: A person who is engaged for compensaiticthe rental capacityas a fostertreatment foster or family—operated group
of equines or equine equipment or tack or in the instruction ohameparent.
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(b) An act or omission of a child who is placeaifoster home, (4) If a civil action is commenced against a person for-dam
treatmenfoster home or family—operated group home while thagesrelated to the filing of a report or the furnishing of informa
child is in the fostertreatment foster or family—operated grougion under sub(2) and the court determines that the person is
homeparents care. immunefrom civil liability for his or her acts or omissions in filing

(3) Theimmunity specified in sul§{2) does not apply if the act the report or furnishing the information, the person filing the
or omission of a fostetreatment foster or family—operated grougeportor furnl;hlng thg information shall recover costs under ch.
homeparent was not done in good faith or was not in compliang&4 and, notwithstanding 814.04 (1) reasonable attorney fees.
with any written instructions, received from the agency that History: 1995 a. 177
placedthe child, regarding specific care and supervision of tfée o o
child. The good faith of a fostetreatment foster or family— 895.487 Civil liability exemption; employment refer -
operatedgroup home parent and the compliance of the fost@hces. (1) In this section:
treatmentfoster or family—operated group home parent with any (a) “Employe” has the meaning given inl91.01 (3)and also
written instructions received from the agency that placed the chifttludesa former employe.
arepresumed in a civil action. Any person who asserts that a fos () “Employer” has the meaning given inl€1.01 (4)

ter, treatment foster or family—operated group home parent did not(c) “Reference” means a statement about an emplgyleper

act in good faith, or did not comply with writteimstructions f o ;
. : ormanceor qualifications for employment and includes a state
rergsz\rqetthrgtma;g%retl%enncy that placed the child, thwsburden of mentaboutan employes job performance or qualifications for
P 4 ?A\ h' . d faith in lacmahild with employmentprovided pursuant to the settlement of a dispute
(4) Any agency that acts in good faith in placmghild wit tweenthe employer and employe or provided pursuant to an

) b
a foster treatment foster or family—operated group home paregpg :
is immune from civil liability for any act or omission of the reemenbetween the employer and employe relating tadhe

agency,the foster treatment foster or family—operated grouﬂnlnatlonof the employes employment.

homeparent or the child unless all of the following occur: (2) An employer who, on the request of an employe or a pro
(a) The agency has failed to provide the fosteatmentoster SPectiveemployer of the employe, provides a reference to that

or family—operated group home parent wahy information relat ProSPectiveemployer is presumed to be acting in good faith and,

ing to a medical, physical, mentat emotional condition of the Uniesslack of good faith is shown by clear and convincing evi

child that it is requiredo disclose under this paragraph. Thdenceis immune from all civil liability that may result from pro

departmenbf health and family services shall promulgaties viding that reference. The presumption of good faith under this

g ; : : : subsectiormay be rebutted only upon a showing by clear and con
specifyingthe kind of information thaan agency shall disclose to>; cing evidence that the employer knowingly provided false

aa?gﬁerg'ggtsnt]g n; Iﬁ:ﬁﬁé;r L%?g%;?pﬁ]gﬁtes grr%urﬁorgitzgsur_:areﬁ ormationin thereference, that the employer made the reference

tion of the child maliciouslyor that the employer made the referenceidation

(b) Bodily injury to the child or any other person or damag%stiS't})ﬁ'Egé a. 4411997 a, 35

to the property of the child any other person occurs as a direct A persons religious diliation, standing alone, is not so private that publication

resultof the failure under pa(ra) would offend a reasonable person and constitute an invasion of privacy under sub.
History: 1987 a. 3771989 a. 311993 a. 4461995 a. 2%.9126 (19) (Szgég)ﬂgg'?f’gg‘%f‘ra“"” Corp. Wational Catholic Reporter Publishing G358 F

NOTE: 1987 Wis. Act 377, which created this section, has a gfatory note

explaining the act. 895.49 Certain agreements to limit or eliminate tort

s . — . liability void. (1) Any provision to limit oreliminate tort liabH
895.486 Civil immunity exemption; reports of = insur- i "a¢"a nart'of or in connection with angntract, covenant or

a:]ce r‘;rtaltjid' f(lr)1 Inttrtnsmsencttlgn, |rrr1151;]rtanrce| firr%Udr meanrs th(';'lgreementelating to the construction, alteration, repair or main
presentatiorof any statement, document or claim, orphepara  enancenf a building,structure, or other work related to construc
tion of a statement, document or claim with the knowledge that tf;

statementdocument or claim will be presentdtat the person p'ubiilcnggf%;%ﬁg)\llé?éjvmg’ demolition or excavationagainst
knew or should havénown contained materially false, incom . - : .
pleteor misleading information concerning auﬁ/t?l/e following: (2) This section does not apply to any insurance contract or

lication for the i fan i i worker’s compensation plan.
(&) An application for the issuance of an insurance policy (3) This section shall not apply to any provision of any-con

(b) A claim for payment, reimbursementt benefits payable tract, covenant or agreement entered into prior to July 1, 1978.
underan insurance policy History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447Stats. 1977 5. 895.49.

i H i This section did novoid indemnity clause in contract. Gerdmanh\s. Fire Ins.
(c) A payment made in accordance with the terms of an INSUE 179 W (2d) 367, 350 NW (2d) 730 (Ct. App. 1984)

ancepolicy.
(d) A premium on an insurance policy 895.495 Safety devices on farm equipment, ordinary
(e) The rating of an insurance policy negligence. (1) In this section:

(2) Any person who, absent malice, files a report with or fur (&) “Farm equipment” means a tractor or other machiel
nishesinformation concerning suspected, anticipated, or coni" the business of farming.
pletedinsurance fraud is immune from civil liability for his or her (b) “Safety device'means a guard, shield or other part that has
acts or omissions in filing the reportfornishing the information the purpose of preventing injury to humans.
to any of the following or to their agents, employes or designees:(2) If a person in the business of selling or repairing farm
(@) The ofice of the commissioner of insurance. equipmentabricates a safety device and installs the safety device
(b) A law enforcement &iter. on used farm equipment, after determining either that the farm
The National A iati £l c . equipmentvas not originally equipped with suetsafety device
(c) The National Association of Insurance Commissioners o that a replacemeiig not available from the original manufac
(d) Any governmental agency established to detect and prerer or from a manufacturer of replacements, and notifies the

ventinsurance fraud. owneror purchaser of the farm equipment that the pefabri-
(e) Any nonprofit aganization established to detect and- precatedthe safety device, the person is not liable for cldouaded
vent insurance fraud. in tort for damages arisirfgom the safety device unless the claim

: : : : antproves, by a preponderance of the evidence, that a cause of the
(f) Any insurer or authorized representative of an insurer claimant’sharm was théailure to use reasonable care with respect

(3) Any information furnished by an insurirresponse to a tg the design, fabrication, inspection, condition or installatipn
reportor information furnished under sul2) is confidential and or warnings relating to, the safety device.

may be made public only if required in a civil or crimirzation. History: 1993 a. 455
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895.50 Right of privacy . (1) Theright of privacy is recog and distributes food products to persons who provide the food
nizedin this state. One whose privacy is unreasonably invadegi®ductsdirectly to individuals with low incomes.
entitledto the following relief: (d) “Food products” has the meaning specified ©3s01 (6)

(@) Equitable relief to prevent and restrain such invasion, (e) “Qualified food” means food products that meetstan
excludingprior restraint against constitutionally protected eonyards of quality established by state law or rule or federal law or

municationprivately and through the public media; regulationsjncluding food products that are not readibarket

(b) Compensatory damages baséter on plaintif s loss or abledue to appearance, age, freshness, grade, size, surplusage or
defendant’'sunjust enrichment; and other condition, except that “qualified food” does natlude

(c) A reasonable amount for attorney fees. cannedpc_)d products that are leaking, swollen, dergee seam

(2) In this section, “invasion of privacyheans any of the fol ©OF not airtight. . . o
lowing: (2) Any person engaged in the processing, distribution or sale

(a) Intrusion upon the privacy of another of a nataighly ~Of food products, for profit or not for profit, who donatesels,

ofersiveo  reasonableperso, placetrat  easonabl per L7 PLCE 11 10 HERSS oucihesd boraton coss ol
tsr(ér;\[/)v:susld consider private or inmanner which is actionable foris immune from civil liability for the death of or injury to an indi

. vidual caused by the qualified food donated or sold by the person.
(b) The use, for advertising purposes or for purposes of trade, 3y Ay charitable aganization orfood distribution service
of the name, portrait or picture of any living person, without hay, hich, distributes free of chge qualified food to any person is
ing first obtained the written consent of the persorif éle person  jmmunefrom civil liability for the death of or injuryo an individ
is @ minor of his or her parent or guardian. ual caused by the qualified food distributed by the charitalga-or
(c) Publicity given to a matter concerning the private life afizationor food distribution service.
another,of a kind highly ofensive to a reasonable person, if the (4) This section does not apply the death or injury was
defendanthas acted either unreasonably or recklessly as tausedby wilful or wanton acts or omissions.
whether there wasa legitimate public interest in the matter History: 1981 c. 2191983 a. 18%.329 (20) 1987 a. 271987 a. 312.17; 1989
involved, or with actual knowledge that none existed. It is not ah108 1991 a. 39

invasionof privacy to communicate angformation available to o _— .
; : 895.515 Liability exemption; equipment or technology
the public as a matter of public record. donation. (1) In this section:

(3) Theright of privacy recognized in this section shall be (a) “Commercial equipment or technology” means goods or

interpretedn accordance with the developing common law of prj 9Y L -
vacy,including defenses afbsolute and qualified privilege, with telatedprocedures used bought for use primarily in a business,

dueregard for maintaining freedom of communication, privatef{f¢luding farming and a profession. o

andthrough the public media. (b) “Institution of higher educationineans an institution
(4) Compensatorydamages are not limiteid damages for within the University of Visconsin System, a technical college or

pecuniaryloss, but shall not be presumed in the absence of pmg)private, nonprofit institution of higher education located in this

(6) (a) If judgment is entered in favor of tldefendant in an state. . .
action for invasion ofprivacy the court shall determine if the (2) Any person engaged in the sale use of commercial
actionwas frivolous. If the court determines that the action w&§luipmenbr technologyfor profit or not for profit, who donates
frivolous, it shall award the defendant reasonable fees and ca¥y commercial equipmerdr technology to a public or private
relatingto the defense of the action. elementaryor secondary school or an institutiohhigher educa

(b) In order to find an action for invasion of privacy to be frivotion or who accepts reimbursement in an amount not to exceed
lous under par(a), the court must find either of the following: Overheadand transportation costs for any commercial equipment
1. The action was commenced in bad faittfor harassment O technology provided to a public or private elementaiseeon
purposes. dary school or to an institution of higher education is immune
> Th " devoid ofarable basis in | it from civil liability for the death of or injury to an individual caused
- [N€action was devold ofguable basis in faw or équily py the commercial equipment or technology
(7) No action for invasion of privacy may be maintained under (3) This section does not apply the death or injury was

this section if the claim is based am act which is permissible causedby a wilful or wanton act or omission tfe person who

underss.196.630r 968.27t0 968.37 ; - )
History: 1977 c. 1761987 a. 3991991 a. 294 donatedor accepted reimbursement for the commercial equip

Commercialmisappropriation of pers@’name was prohibited Byisconsin mentor technc’lOg_-y
commonlaw. HirschvS.C. Johnson & Son, Inc. 90 W (2d) 379, 280 NW (2d) 129 (4m) This section does not apply to the manufacturer of the

(1979). . :
Oral communication among numerous employesjaildnmates is stiicient to donatec_ico;;mercz!algngg;nent or teChnOIOgy
constitutepublicity under (2) (c). Hillman.\Columbia Countyl64 W (2d) 376, 474  History: 1995 a.12,1997 a. 237
NW (2d) 913 (Ct. App. 1991). o ) . )
Theexclusivityprovision of the Wrkers Compensation Act does not bar a clain95.517  Liability exemption: solid waste donation or
E%Qé/)asion of privacy under s. 895.50. MarinoArandellCorp. 1 F Supp. 2d 947 ggle. (1) In this section:

Seenote to 19.21, citing 68 Atty3en. 68. (a) “Charitable oganization” hashe meaning given in s.
§ Surveillar|1ce0f school distrié:t employe fLomhpubrIic streelts and highwayls by schoh895.51(l) (b).

istrict employefs agents to determine whether the employe was in violation of the “ ] i ; f ;
district’s residency policylid not violate this section. MunsonMilwaukee Bd. of (b) Mun_l(_:lpallty has the meanmg g'_ven '_n%9'01 (23)
SchoolDirectors, 969 F (2d) 266 (1992). (c) “Qualified food” has the meaning given ir885.51 (1) (e)

Theabsence of false light from theis®onsin privacy statute. 66 MLR 99 (1982). (d) “Responsibleunit" has the meaning given in287.01 (9)
Thetort of misappropriation afiame or likeness underis&onsins new privacy ) ’

law. Endejan, 1978 WLR 1029. (e) “Solid waste” has the meaning given ir289.01 (33)

o ) ) ) (2) Any person who donates or selis,a price not exceeding
895.51 Liability exemption: food donation, sale ordis -  overheadand transportation costs, solid waste, or a mateal
tribution. (1) In this section: is separated from mixed soil waste, to a materials reuse program

(b) “Charitable oganization” means an ganization the con that is operated by a charitableganization, municipality or
tributionsto which aredeductible by corporations in computingresponsibleunit is immune froneivil liability for the death of or
netincome under s71.26 (2) injury to an individual or the damage to property causethby

(c) “Food distribution service” means a program of a priva®lid waste or material donated or sold by the person.
nonprofit organization that provides fooproducts directly to (3) This section does not apply the death or injury was
individuals with low incomes or that collecfeod products for causeddy wilful or wanton acts or omissions.
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(4) Thissection does not apply to thale or donation of quali (a) A death or injury that occurs on property of which this state
fied food. or any of its agencies is the owner at any event for which the owner
History: 1997 a. 60 chargesan admission fee for spectators.

(b) A death or injury caused by a malicious act oabyali-

' lapil : L ciousfailure to warn againgtn unsafe condition of which arfief
owners“Gllablllty ) (tl)l EE:'\,','T'ONS' In this f?hcmfmﬁ . cer, employeor agent knewwhich occurs on property designated
() “Governmental body” means any of the following: by the department of natural resources undéBsl15or desig

1. The federal government. natedby another state agency for a recreational activity

2. This state. (4) LiABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER

3. A county ormunicipal governing bodyagency board, THAN THIS STATE. Subsectiorf2) does not limit the liability of a
commissioncommittee, council, department, distiactany other governmentabody otherthan this state or any of its agencies or
public body corporate angolitic created by constitution, statute,0f an oficer, employe or agent of such a governmental body for

895.52 Recreational activities; limitation of property

ordinanceyule or order either of the folloyvi_ng: .
4. A governmental or quasi—governmental corporation. (a) Adeath or injury thadccurs on property of which a govern
5. A formally constituted subunit or an agency of subc2, Mentalbody is the owner at any event for whtble owner chagres
3. or4. an admission fee for spectators.
(b) “Injury” means an injury to a person or to property (b) A death or injury caused by a malicious act oalbyali-

« ) At ot . ciousfailure to warn againgtn unsafe condition of which arfief
ati éﬁ)n Ol;l%rép:;r?if;te%tgcin&%t(ljounctsze%r;spzré%grz;gcrlgﬁct).r associ cer,employe or agerdf a governmental body knewhich occurs
. . . L on property designated by the governmental bodydoreational
(d) “Owner means e_|ther of the following: activities.
1. A person, including a governmental body or nonprofit (5y | |agiLity; PROPERTYOF NONPROFITORGANIZATIONS. Sub

organizationthat owns, leases or occupies property section(2) does notimit the liability of a nonprofit aganization
2. A governmental body aronprofit oganization that has a or any of its oficers, employes or agents fordaath or injury

recreationabgreement with another owner causeddy a malicious act or a malicious failure to warn against an
(e) “Private propertyowner” means any owner other than ainsafecondition of which an éicer, employe or agent of the non
governmentabody or nonprofit aganization. profit organization kneywwhich occursn property of which the

(f) “Property” means real property and buildings, structur@nprofitorganization is the owner
andimprovements thereon, and the waters of the state, as define@) LiasILITY; PRIVATE PROPERTY. Subsectioi2) does not limit
unders.281.01 (18) theliability of a private property owner or of an employe or agent
(9) “Recreational activity” means any outdoor activity urde©f & private property ownewhose property is used for a recre
takenfor the purpose of exercise, relaxation or pleasneijding ~ ationalactivity if any of the following conditions exist:
practiceor instructionin any such activity “Recreational activ (a) The private property owner collects monggods or ser
ity” includes hunting, fishing, trapping, camping, picnicking,vicesin payment for the use of the owrepropertyfor the recre
exploringcaves, naturstudy bicycling, horseback riding, bird— ationalactivity during which the death or injury occurs, and the
watching,motorcycling,operating an all-terrain vehicle, balleon aggregatevalue of all payments received by the owfzeithe use
ing, hang gliding,hiking, tobogganing, sledding, sleigh riding,0f the ownels property for recreational activities during the year
snowmobiling,skiing, skating, watesports, sight-seeing, rock—in which thedeath or injury occurs exceeds $2,000. The following
climbing, cutting orremoving wood, climbing observation tew do not constitute payment to a privaeperty owner for the use
ers, animal training, harvesting the products of nature, spdt his or her property for a recreational activity:
shootingand any other outdoor sport, game or educationalactiv 1. A gift of wild animals orany other product resulting from
ity. “Recreationabctivity” does not include any ganized team therecreational activity
sportactivity sponsored by the owner of the property on which the 2 An indirect nonpecuniary benefit to the private property
activity takes place. . __owneror to theproperty that results from the recreational activity
(h) “Recreational agreement” means a written authorization 3. A donation of moneygoods oservices made for the man
grantedby an owneto a governmental body or nonprofiger  agementaind conservation of the resources on the praperty
nization permitting public access to all or a specified part of the 4. A payment of not more than $5 per person per day fer per

owner’sproperty for any recreational activity missionto gather any product of nature on an oisieroperty

(i) “Residential property” means a building or structure .
designedor and used as a private dwelling accommodation er pri 5. A payment received from a governmental body

vate living quarters, and the land surrounditig building or 6. A payment received from a nonprofiganization for a
structurewithin a 300~foot radius. recreationabgreement. . _

(2) NO DUTY; IMMUNITY FROM LIABILITY. (a) EXcept as pro (b) The death or injury is caused by the malicious failure of the
videdin subs(3) to(6), no owner and no fier, employe or agent Privateproperty owner or an employe or agent of the private-prop
of an owner owes to any perswho enters the ownerproperty €Ity owner to warn against an unsafendition on the propertyf
to engage in a recreational activity: which the private property owner knew

1. A duty to keep the property safe for recreational activities. (C) The death or injury is caused bynalicious act of the pri
2. A duty toinspectthe propertyexcept as provided under s Vateproperty owner or of an employe or agenagrivate prop

23.115(2). erty owner N .
3. A duty to give warning of an unsafe condition, use oractiy (d) The death or injury occurs on property owned by a private
ity on the property propertyowner to a social guest who has been expressly and indi

; ; ) idually invited bythe private property owner for the specific
(b) Except as provided in sul§8) to(6), no owner and no ff Vi : : . g .
cer, employe or agent ain owner is liable for the death of, anfccasmrdunng which the death or injury occurs, if the death

injury to, or any death or injury caused, layperson engaging in Mury occurs on any of the following:
arecreational activity on the ownsmproperty or foany death or 1. Platted land.
injury resulting from an attack by a wild animal. 2. Residential property

(3) LiABILITY; STATE PROPERTY. Subsectiorf2) does not limit 3. Property within 300 feadf a building or structure on land
the liability of an oficer, employe or agent of this state or of anyhatis classified as commercial or manufacturimgler s70.32
of its agencies for either of the following: (2) (a) 2.0r 3.
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(e) The death or injury is sustained by an employemhete Recreational immunity does not attach to a landowner when an act of the landown

; i ; : er’s officer, employee omgent that is unrelated to the maintenance or condition of the
propertyowner acting within the scope of his or her duties. land causes injury to a recreational land us€osky v International Association of
(7) NoDUTY ORLIABILITY CREATED. Except as expressfyro-  Lions Clubs, 210 W (2d) 464, 565 NW (2d) 260 (Ct. App. 1997). ]
vided in this section nothing in this section or81.11northe A portable ice shanty located on a frozen lake does not qualify as recreational

. . . “property” and its presence on the lake is ifisignt to establish its owner as an
commonlaw attractive nuisance doctrine creates any dubam  «occupantof the lake entitled to recreational immunifoane vHelenville Mutual

or ground of liability toward any person whees anoth& prop  InsuranceCo. 216 W (2d) 344, 575 NW (2d) 734 (Ct. App. 1998).

erty for a recreational activi Walking for exercise through a padn the way to do errands was a recreational
H)i,story: 1983 a. 4181985 a. 291193239 a. 311995a, 27223 227 1997 a, 242 igg‘g;y- Lasky v City of Stevens Point, 220 W (2d) 1, 588V (2d) 64 (Ct. App.

in ’;‘:():-trlgn 1983 Ws. Act 418 which created this section, has “legislative intent Wisconsin's Recreational Use Statuteowards Sharpening the Picture at the
Commoniaw “open andbbvious danger” limitation on landowner liability dis Edges. 1991 WLR 491.

cussed.Waters vU.S. Fidelity & Guaranty Co. 124 W (2d) 275, 369 NW (2d) 755 Wisconsins Recreational Use Statute. Pendletoris. Waw May 1993.

(Ct. App. 1985). o . . . o
Municipality is immune from liability for defective highway or public sidewalk 895.525 Participation in  recreational activities.

only when it has turned them oyet least in part, to recreational activities and wher(]_) LEGISLATIVE PURPOSE. The legislature intends by this section
damagesesult from such activityBystery v Village of Sauk City146 W (2d) 247, ; i . : :
430NW (2d) 61 (Ct. App. 1988). to establish the responsibilities of participantsrétreational

“Recreationahctivity” does not apply to randowanderings of young child which activities_ 'n order to dec_re_as_e uncertainty regafding _the_ legal
arenot similar to activities listed in (1) (g). ShannorShannon, 150 W (2d) 434, responsibilityfor deaths omjuries that result from participation
442NW (2d) 25 (1989). in recreational activities and thereby to help assuredhtnued

State'srole as trustee of public waters is equivalent to ownership, giving rise to ri ; Hitng i ; i i i
reational immunity Sauew. Reliance Insurance Compan$2 W (2d) 234, 448 NW Hvailability in this state of enterprises thafesfrecreationahctivi-

(2d) 256 (Ct. App. 1989). tiesto the public.
lSTS\i/r((egég))Z%ulniigsbﬁ\r}\?f(itzsdt):%%stgit(tgf "‘Lp\)aymfgn;’(’)ynder (6) (a). Douglaswey (2) DeriNnimioN. In this section, “recreational activity” means
’ - APP. ' any activity undertaken for the purpose of exercise, relaxation or
“Injury” under (1) (b) includes death. MouaNorthernStates Power Co., 157 W . . . ; o ! -
(2d)177, 458 er (- ()Z(d)) 836 (Ct App. 1900). s FOWEr=o- pleasure,ncluding practice or instruction in any such activity

By providing lifeguard, landowner does not assume duty to provide lifeguard sféRecreationab_CtiVity" in_C|qu$ hunting, f_ishing, trapping, camp
Yé%'?% g14n(cigg1t)?gllgent mannekErvin v City of Kenosha, 159 W2d) 464, 464 NW  ing, bowling, billiards, picnicking, exploring caves, nature study
For purposes of (4)(b) conduct is “malicious” when it is the result of hatred, ill wilpancmg’blcyc“ng’ horseback riding, horseshoe-pitching, bird-

revengepr undertaken when insult or injury is intended. ErviBity of Kenosha, WatChing1m0t0rcy§|ing10perating an .a!l_terrain vehicle, ba"QOH
159W (2d) 464, 464 NW (2d) 654 (1991). ing, curling, throwingdarts, hang gliding, hiking, tobogganing,
Immunity is not limited to injuries caused by defects in propitsgif, but applies  sledding,sleigh riding, snowmobiling, skiing, skatingarticipa
2062'“{}\1,”{'235) zgsst"(‘gfdAdu“ggéf)e' JohnsaBity of Darlington, 160 W (28318, o jn water sports, weight and fitness training, sight-seeing
Youngchild's inability to intend to engage iacreational activity does not render "OCK—Climbing,cutting or removing wood, climbingbservation
landowner immunity inapplicable where activity is recreational in nature. Nelsontowers,animal training, harvesting the products of nature, sport
Schreiner161 W (2d) 798, 469 NW (2d) 214 (Ct. App. 1991). shootingand any other sport, game or educational activity

lllegal gambling conducted by club occupying city park land placed club outside .. . k
protectionof immunity statute.Lee v Elk Rod & Gun Club Inc., 164 W (2d) 103, (3) APPREC|AT[ON OF RISK. A participant in a recreational
473NW (2d) 581 (Ct. App. 1991). _ _ ~activity engaged iron premises owned or leased by a person who
angggﬁaf:}‘ggbfgﬁgg as gﬁfg?g;‘ér‘%vingseheavédgggﬁrfeféeqm‘ég%%'g yS;m’sS 'gtoemlooﬁers facilities to the general public for participation in recre
164 W (2d) 516, 476 NW (2d) 287 (Ct. App. 1991). 7 ational activities accepts the risks inherent in the recreational

walking to or from non-immune activity does not change landotsnstatus.  activity of Wh|Ch the Ordmary prudent person is or should be
Hupf v. City of Appleton, 165 W (2d) 215, 477 NW (2d) 69 (Ct. App. 1991).  aware. In a negligence action for recoverydz#mages for death,

Sub.(2) (b) does not require a person injured by a wild animal to be engaged j @rsonalnjury or property damage, conduct by a participant who
recreationahctivity for immunity to attach to property owner; a captive buck dee

r A . . . .

awild animal. Hudson.\anesville Conservation Club, 168 W (2d) 436, 484 N\/\éccepts the risks under_thls SUb_secmnt”bUFOW negligence,

(2d) 132 (1992). to which the comparative negligence provisions 08%5.045
Claimedignoranceof and blatant failure to follow applicable regulations cannoshall apply

be construed as reasonable diligence in discovering an injury where following the .. .

rule would have resulted in earlier discoveStroh Die Casting. Wionsanto Co. 177 (4) RESPONSIBILITIESOF PARTICIPANTS. () A participant in a

W (2d) 91, 502 NW (2d) 132 (Ct. App. 1993). recreationahctivity engaged in opremises owned or leased by
Municipal pier was typef property intended to be covered by recreational immua person who d&érs facilities to the general public for participation

?(':t%' ,ng;“tf'ggggo""b”dge Village of Egg Harborl79 W (2d) 565, 508 N\W (2dF iy recreational activities is responsible to do all offtilewing:
Churchwhich paid a fee to reserve park space including a ball diamond for a picnic 1. Act within the limits of his or her ability

wherea “pickup” softball was played was not a sponsor of gartized team sport i : P : .

activity under Sub. (1) (g). Wia v Atlantic Mut. Ine. Co. 170 W (2d) 774 508 Nw . 2 Heed all warnings regarding participation in the recre

(2d) 67 (Ct. App. 1993). ationalactivity.

Visiting a neighbor to say hello is not a recreational activity under this section. 3. Maintain control of his or her person and the equipment,

Sievertv. American Family Mut. Ins. Co. 190 W (2d) 413, 528 NW (2d) 413 (1995Bevices or animals the person is using while participating in the
Whethera person intended to engage in recreational activity is not dispositive

1 . L
determining whether recreational activity is engaged in.néttereand purpose of rgcreanonathMtY-
theactivity must be given primary consideration. LinvilleGity of Janesville, 184 4. Refrain fromacting in any manner that may cause orcon

W (2d) 705, 516 NW (2d) 427 (1994). : . : ,
Recreationaimmunity does not extend &xtivities of the land owner acting inde tributeto the death or injury to himself or herself or to o

pendentlyof its functions as owner; immunity did not apply to city paramedics préonswhile participating in the recreational activity
viding service to an accident victim at a city park. Linvill€ity of Janesville184 (b) A violation of this subsection constitutes negligence. The

W (2d) 705, 516 NW (2d) 427 (1994). ti i > f 895.045a00lV t i
Limited liability for nonprofit oganizations is not unconstitutional on equalcompa‘r"’l Ivenegligence provisions o ' apply 10 neg

protectiongrounds. Szarzynski YMCA, Camp Minikani, 184 W (2d) 875, 517 Nw genceunder this subsection.

(2) 135 (1994). -~ , ) , (4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (&) A paf
That a local firemess’ picnic generated profits which were used for park maint

nanceand improvements and the purchase of fire equipment did not result in the e%g?hpant ina recreegtlonal aCt“_/'ty th_at includes physmah_tact .
beinga commercial, rather than recreational, activity utikisrsection. Fischerv between persons in a sport involving amateur teams, including

Doylestown Fire Department, 199 W (2d) 83, 549 NW (2d) 575 (Ct. App. 1995)teamsin recreational, municipal, high school and college leagues,

Landneed not be open for recreational use for immunity to apply under this s i i infli i~ i
tion. The focus is on the activity of the person who enters on and uses the land. Imﬁﬁl?y be liable for an injury inflicted on another participant during

nity applies without regard to the owrepermission. &tdoljak v Mosinee Paper and as part C_)f that spart a tort action or_lly i_f the participant_vyho
Corp.200 W (2d) 624, 547 NW (2d) 602 (1996). causedhe injury acted recklessly or with intent to cause injury

An activity essentially recreational in nature will not be divided into component f ; B
parts,at one moment recreational and at another not, in applying this seetidol-V (b) Unless the professional league establishes a clear policy

jak v. Mosinee Paper Corp. 200 W (2d) 624, 547 NW (2d) 602 (1996). with a different standard, a participant in an athletic activity that
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includesphysicalcontact between persons in a sport involving (3) Any employer of the person under s(®).or any hospital
professionateams in a professional league mayliaiele for an whereblood is withdrawrby that person has the same immunity
injury inflicted on another participant during and as part of th&tom liability under sub(2).

sportin a tort action only if the participant wivaused the injury History: 1983 a. 5351983 a. 53&.256, Stats. 1983 s. 895.58985 a. 3311995
actedrecklessly or with intent to cause injury a.448

(5) EFFECT ON RELATED PROVISION. Nothing in this section gg5 54 Lijability exemption; notification of  release. A
affHei;gf;helgg?';aggggsgr%g% ?‘ggirszl'zab'“ty under95.52  hersonis immune from any liability regarding any act or omission
a N - y - ) regarding the notification of any applicabléiacd or person under
exgllgimf{g tlh?;c\t/v& Act 377, which created this section, has a gfatory note s.51.37 (10)304.06 (1)971.17 (4m))r (6m) 0r980.11 This see

This section codifies common lait does not impose greater duty of care onindi  tiON does not apply to wilful or wanton acts or omissions.
vidualsthan exists at common laRockweit v Senecal, 197 W (2d) 409, 541 NW  History: 1991 a. 2691993 a. 479
(2d) 742 (1995).

. o . 895.55 Liability exemption; oil discharge control.
895.527 Sport shooting range activities. (1) Inthis see (1) |n this section:
tion, “sport shooting range” means an area designed and operatetia) “Damages” means those damages specifie8BitJSC

for the use and dischge of firearms. . 2702(b) (2) and includes the cost of assessing those damages.
@ AfpersonA(Ihlc_) %\{\II'?S orl otp%rat\tes a sport srlltpotlr;g Irt;nge IS (b) “Dischage” means, but is not limited to, spilling, leaking,
immune from civil liability related to noise resulting froithe pumping, pouring, emitting, emptying or dumping.

operationof the sport shooting range. W . A .
3) A persorwho owns or operates a sport shooting range i (c) “Federal on-sceneoordinator” means the federafiofal
( p p P g rang d%&gnated byhe federal environmental protection agency or the

not subject to araction for nuisance or to zoning conditiong, 5 “cnast guard to coordinate and direct responses under the
relatedto noiseand no court may enjoin or restrain the Operat'q’?ationalcontingency plan

or use of a sport shooting range on the basis of noise- (d) “National contingency plan” means the plan prepared and
(4) Any sportshooting range that exists on June 18, 1998, ”&@Mblishedunder% US(? 132y](|3). pian prep

continueto operateas a sport shooting range at that location n it .
withstandingany zoning ordinance enacted und&9%s6960.61, . (&) “Oil’ means petroleum, hydrocarbon, vegetable or mineral
60.62 61.350r 62.23 (7) if the sport shooting range is a lawfulCil of any kind or in any form and includes oil mixed with wastes
useor a legal nonconforming use under any zoning ordinangierthan dredged spoil.

enactedunder s59.69 60.61, 60.62 61.350r62.23 (7)thatisin () “Person” means an individual, owneperator corpora
effecton June 18, 1998. tion, limited liability company partnership, association, munici

(5) Any sportshooting range that exists on June 18, 1998, mBgity. interstate agencgtate agency or federal agency

continueto operates a sport shooting range at that location not” (9) “Removal” means the containment and elimination of oil
withstandingall of the following: from water shorelines and beachestioe taking of other actions,

- including disposal, as may be necessary to minimize or mitigate
a) Section167.30 941.20 (1) (d)or 948.6050r any rule pre  'Mc¢uding disposal, Yy ary 1o . 9
mu(lg)atedunder those sectiorSS)r(eg)l)Jlating or prohi)t/)itingglm damageso public health and welfare, including to fish, shellfish,
chargeof firearms. wildlife and public or private propertghorelines and beaches.

(b) Sectior66.092 (3) (bpr any ordinance or resolution. . () “Removal costs” means the costs of removal that are
() Any zoning ordinance that is enacted, or resolution that|ncurredafter an oil dischae occurs qrif there is a substantial

thalyFreatof an oil dischage, the costs to prevent, minimize or miti
adoptedunder $59.69 60.61, 60.62 61,3501 62.23 (7)thatis  gate an ofl dischge. P

relatedto np |se._ (i) “State contingency plan” means the plan prepared and pub
(6) A city, village town or county may regulate the hour§isnequnder s292.1 (5).
betweenl1:00 p.m. and 6:00 a.m. that an outdoor sport shooting (2) Notwithstanding any provision of $.299.11 299.13

rangemay operate, except that such a regulation may not appl)égb.:gl 299.41 299.43 299.45 299.5] 299.53 or 299 55

alaw enforcement fiter as defined in 465.85 (2) (c)a member
of the U.S. armed forces or a private security person as defineal‘i'HChs” andlV' of ch. 30 ch.29, 166, 281, 283 289 291 0r292

S.440.26 (1m) (hwho meets all of the requirements under r subchll of ch. 2950r any other provision of this chapiaiper
167.31(4) (a) 4. sonis immune from liability for damages resultifrgm the per
. N on’sacts or omissions and for the removal costs resulting from
(7) A person who is shooting in the customary or a generaflya persons acts or omissions if all of the following conditions are
acceptablenanner at a sport shooting range between the hours, ;-

6:00 a.mand 1:00 p.m. is presumed to not be engagingisor a) Those acts or omissions were taken while rendering-assist

dﬂly cqnduct merely because of the noise caused by the shootg1 “e,advice or care related to the threat of an oil digghaato the
istory: 1997 a. 242 . N .
navigablewaters of this state or related to the removal of oil result

895.53 Liability exemption; tests for intoxication. ing from an oil dischage into the navigable waters of this state.
(1) In this section: (b) The assistancegdvice or care was consistent with the

(a) “Conservation warden” means a person appointed as a daational contingency plan or the state contingency plan or was

servationwarden by the department of natural resources undepPtherwisedirected by the federal on-scene coordinator oséise
23.10(2). retaryof natural resources.

(b) “Traffic officer” has the meaning specified in310.01 rgs) Theimmunity under sub(2) does not extend to amer

70).
(70) (a) Who is required to act under292.11 (3) because the per

(2) Any person withdrawing blood #ihe request of a triat : e A
officer, law enforcement diter or conservation warden for theSCNPossessed or controlled the oil that was initially dispégr

purposeof determining the presence or quantity of alcohol; coffit© the navigable waters of this state caused the initial dis
trolled substances, controlled substance analogs oc@npina chargeor initial threat of dischge of the oil into the navigable
tion of alcohol, controlled substances and controlled substarfé@tersof this state.

analogsis immune from angivil or criminal liability for the act, ~ (b) Whose act or omission involves gross negligence of reck
exceptfor civil liability for negligence in the performance of thdess,wanton or intentional misconduct.
act. (c) Who causes personal injury or wrongful death.
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(4) A person under sulf3) (a) is liable for any damages or  (2) A person who intentionally releasas animal that is law
removalcosts that another person is immune from under(&8)b. fully confined for scientific, farming, companionship or pretec

(5) Nothingin this section décts the responsibility of per  tion of personsor property recreation, restocking, research,
sonunder sub(3) (a)to fulfill that persorg requirements under exhibition, commercial or educational purposes, actiihout

$.292.11 the consent of the owner or custodian of the animal, is liakteeto
History: 1995 a. 1921997 a. 35252 owneror custodian of the animédr damages, which shall include
the costs of restoring the animal to confinement.
895.56 Liability exemption; handling of petroleum- (3) Subsectiorf2) does not apply to any humanécsr, local
contaminated soil under contract with the department health oﬁcer,_peace dicer, employe of the department of natural
of transportation. (1) In this section: resourcesvhile onany land licensed under 29.865 29.867

29.8690r29.8710r designated as a wildlife refuge undet%621
(1) or employe othe department of agriculture, trade and-con
sumerprotection if the dfcer’s or employes acts are in good faith

(a) “"Person” means an individual, owneperator corpora
tion, limited liability company partnership, association, murici
pality, interstate agenggtate agencys defined in .12 (1) (b) andin an apparently authorized and reasonaiiféiment of his
or federal agency or her duties

_(b) “Petroleum-contaminated soil’ means smwhtaminated ~ yisiory: 1991 a. 20269 1993 a. 271995 a. 791997 a. 27192, 248
with material derived from petroleum, natural gas or asphalt

deposits,including gasoline, diesel and heating fuditjuified gg565 Government employer retaliation prohibited.
petroleumgases, lubricants, waxes, greases and petrochemicgd$. |n this section:

(2) A person is immune from liability arising unde292.11 (a) “Disciplinary action” means any action taken with respect
andfrom any liability for the removal or remedying of petroleum+g an employe which has thefedt, in whole oiin part, of a pen
contaminatedsoil or for damages resulting from the personajty.
actionsor omissions relating to petroleum-contaminated soil if all b) “Emplove”

! oye” means any person employegany govern
of the following apply: me(nt)alunit gxgept: P ployesiany g

(a) The acts opmissions by the person occurred while-per 1 A person employed by thefioe of the governorthe

forming a contract entered into undegg.06 (2) includingacts o s the legislature or a service agency under subtiof ch.
or omissions by any person who has a direct contractual relatiq '

ship with the prime contractpras defined in s779.01 (2) (d)
undera contract entered into undei84.06 (2)to perform labor
or furnish materials.

(b) In the course of performing a contract described in@gr
petroleum-contaminatesbil was encountered on the property o
which the contracted activity is taking place, and the petroleu

2. A person who is, or whosinmediate supervisor is,
assignedo an executive salagroup or university senior execu
tive salary group under 80.923

(c) “Governmental unit” means any association, authority

)oard,commission, department, independent agensgitution,
pf‘fice, society or othebody in state government created or autho
o . . . fizedto be created by the constitutionany law including the
() The acts or omissions involviggtroleum-contaminated |eqig|ature, the dice of the governor and the courts. “Govern
soil on the property were required by reasonably precise Sp":’C'f'ﬁ?gntalunit” does not mean the University ofi$bonsinHospitals
tionsin the contract entered intnder s84.06 (2) and the acts 5 cjinics Authority or any political subdivision of the state or
or omissions conformed to those specifications, or were otherwjizeyy within one or more political subdivisions which is created by
directedby the department of transportation or bydeeartment |5, or by action of one or more political subdivisions.

of natural resources. (d) “Information” means information gained by the employe
(3) Subsectior{2) does not apply to any person to whom anyhich the employe reasonably believes demonstrates:

of the following applies: o .
. . 1. Aviolation of any state or federal lamle or regulation.
(a) The person brought petroleum—contaminated soil onto the . L
2. Mismanagement or abuse of authority in state government,

propertyor otherwise caused the initial contamination of the-pro - | 2
erty with a hazardous substance, as defined 292.01 (5) 8 sf:l;)ystantlal waste of public funds or a danger to public health and

(b) The persors act or omission constitutes gross negligence (2) An employe may bring an action in circuit court agaist

or involves reckless, yvanton or intentional misconduct. or her employer or employar agent, including thistate, if the

(c) The person fails to warn the department of transportatighployeror employes agent retaliates, by engaging in a disci
or the department of natural resources about the presence ef pgfiary action, against the employe because the employe exer
leum—contaminatesoil encountered at the site, if thetroleum— cisedhis or her rights under the first amendment to the U.S. eonsti
contaminatedsoil was reasonably known tiee person but not to tution or article I, section 3, of the iAtonsin constitutiorby
the department of transportation or to tteepartment of natural lawfully disclosing information or because the employer or
resources. employer’'sagent believes the employe so exercisiedor her

(d) The person is under a previous or separate contract withgts. The employe shall bring the action within 2 years after the
stateagencyas defined in €.12 (1) (b) solely to remove aem  action allegedly occurred or after the employe learned of the

edy petroleum-contaminated soil or hazardous substances on@Gion, whichever occurs last. No employe niajng an action
property. againstthe department of employment relations asmployeis

agent.

(3) If, following the closeof all evidence in an action under
this section, a court gory finds that retaliation was the primary
895.57 Damages; unauthorized release of animals.  actorin an employes or employes agens decision to engage
(1) In this section: in a disciplinary action, the court or junyay not consider any evi

W Y . ) denceoffered by the employer or employeragent that the

(8) “Humane oficer” means an diter appointed under s. empjloyeror employets agent would have engaged in theck

(e) The person causes personal injury or wrongful death.
History: 1997 a. 237

58.07 . plinary action even ifthe employe had not disclosed, or the
NOTE: Par. (a) is amended eff. 12-1-99 1997 Wis. Act 192to read: employeror employets agent had not believed the employe dis
(a) “Humane officer” means an officer appointed under s. 173.03. closed the information.
(b) “Local health diicer” has themeaning given in £50.01 (4) If the court or jury finds that the employer employeis
(5)- agentretaliated against the employe, the court shall ke

(c) “Peace dicer” has the meaning given in®39.22 (22)  appropriateaction, including but not limited to the following:
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(a) Order placement of the employehiis or her previous pesi  selingor other assessment or treatment of or involving any mental
tion with or without back pay or emotional illness, symptor condition has a civil cause of
(b) Order transfer of the employe to an available position f€tionagainst the psychotherapist for all damages resulting from,

which the employe is qualified within the same governmentgfiSingout of or caused by that sexual contact. Consent is not an
unit ISsuein an action under this sectiamless the sexual contact that
) . . is the subject of the action occurred mtran 6 months after the
(c) Order expungement of adverse material relating to t8€y chotherapygounseling, assessment or treatment ended.
retaliatoryaction or threat from the emploggdersonnel file. (b) Notwithstanding s§301 09 (1)801.095 802.04 (1)and
(cm) Order the employer to pay compensatory damages. g15 os5(intro.), in an action broughinder this section, the plain

(d) Order the employer to pay teenployes reasonable attor it may substitute his or her initialst fictitious initials, and his

neyfees. or her age and county of residerioehis or her name and address
(e) Order the employer or employgiagent to insert a copy of on the summons and complaint. The plafhgifattorney shall sup
the court order into the employepersonnel file. ply the court the nameand other necessary identifying informa

() Recommend to the employer that disciplinary or othéien of the plaintif. The court shall maintain the name and other
actionbe takerregarding the employeragent, including but not identifying information, and supply the information to otherpar

limited to any of the following: tiesto the action, in a manner which reasonably protects the infor
1. Placement of information describing thgents action in Mationfrom being disclosed to the public.

his or her personnel file. (c) Upon motion by the plainfif and for good cause shown,
2. Issuance of a letter reprimanding the agent. or upon its own motion, the court may make any order that justice

requiresto protect:

1. A plaintiff who is using initials in an action under this sec
tion from annoyance, embarrassment, oppression or undue bur
denthat would arise if any information identifying the plaintif

895.67 Domestic abuse services; prohibited disclo - weremade Puw‘?- . . .
sures. (1) In this section: 2. A plaintiff in an action under this section from unreason

(a) “Domestic abuse” has the meaning given #6s95 (1) (a) ably long, repetitive or burdensome physical or mental examina

(b) “Domestic abuse serviceganization” means aonprofit ons.

organization or a public agency that provides any of the following, 3- The confidentiality of informatiowhich under law is con
servicesfor victims of domestic abuse: fidential, until the informationis provided in open court in an

1. Shelter facilities or private home shelter care. actionunder this section. . .
2. Advocacy and counseling (3) PUNITIVE DAMAGES. A court or jury may awargunitive

. damagedo a person bringing an action under this section.
3. A 24-hour telephone service. 9 P ging

. . T . (4) CALCULATION OF STATUTEOFLIMITATIONS. An action under
(c) “Service recipient” means any person who receives or hags section is subject to 893.585

received domestic abuse servif®sn a domestic abuse services (5) SILENCE AGREEMENTS. Any provision in a contract or

organization. . _ agreementelating to the settlement of any claim by a patient
(2) (a) No employe or agent of a domestic abuse servicagainsta therapisthat limits or eliminates the right of the patient
organizationwho provides domestic abuse services to a servigedisclose sexual contact by the therapist to a subsequent thera
recipientmay intentionally disclose to any person the locatibn pist, the department of regulation and licensing, the department of
any of the following persons without the informed, written conhealthand family services, the patients compensation fund peer
sentof the service recipient: review council or a district attorney is void.
1. The service recipient. History: 1985 a. 2751987 a. 3521991 a. 160217 1995 a. 2%.9126 (19)

; ; : [ Undersub. (2) consent is not an issue and as such an instruction regarding the vic
2. Any m'nor Ch”d. of the service recipient. . _ tim’s contributory negligence was impropBfock v. Gomez, 201 W2d) 789, 549
3. Any minor child in the care or custody of the service recipNW (2d) 783 (Ct. App. 1996).
ent This section grants no cause of action against a thespisiployer L.L.N. v.
: . . . . .. Clauder,203 W(2d) 570, 552 NW (2d) 879 (Ct. App. 1996).
4. Any minor child who accompanies the service recipient

whenthe service recipient receives domestic abuse services. 895,73 Service representatives. (1) DEFINITIONS. In this
(b) Any person who violates this subsection may be fined rggction:
more than $500 or imprisoned for not more than 30 days or both(a) “Abusive conduct” means domestic abuse,dafined
History: 1991 a. 228 unders.46.95 (1)(a), 813.12 (1) (apr 968.075 (1) (a)harass
. . ment, asdefined under s813.125 (1) sexual exploitation by a
895.70 Sexual exploitation by a therapist. (1) DEFINI-  therapistunder $940.22 sexual as(sglult under£40.225 chil)c/i
TIONS. In this section: ) _ _ abuseasdefined under 813.122 (1) (apr child abuse under ss.
(a) “Physician” has the meaning designated #48.01 (5) 948.02t0948.11
(b) “Psychologist” means a person who practices psychology (b) “Complainant’means an adult who alleges that he or she
asdescribed in £455.01 (5) wasthe subject of abusive conduct or who alleges that a crime has
(c) “Psychotherapy” has the meaning designated485.01 beencommitted against him or her
: (c) “Service representative” means an individual member of
(d) “Sexual contact” has the meaning design&texi940.225 anorganization or victimassistance program who provides coun
(5) (b). seling or support services to complainants or petitioners and
(e) “Therapist” means a physician, psychologist, socighargesho fee for services provided to a complainant under sub.
worker, marriageand family therapist, professional counselof2) or to a petitioner under 813.122

3. Suspension.

4. Termination.
History: 1983 a. 4091985 a. 1351995 a. 271997 a. 237

(6)

nurse,chemical dependency counselarember of the clgy or (2) RiGHT TOBEPRESENT. A complainant has the right to select
otherperson, whether or not licensedcertified by the state, who a service representative to attend, with the complaitaat;ings,
performsor purports to perform psychotherapy depositionsand court proceedingahether criminal or civil, and

(2) CauseoFacTION. (&) Any person who s, directly or  all interviews and meetings related to those hearings, depositions
indirectly, a physical, mental or emotional injury caused byand court proceedingsif abusive conduct is alleged to have
resultingfrom or arising out of sexual contact with a therapist whaccurredagainst the complainant @ra crime is alleged to have
is rendering or has rendered to that person psychotherapy beencommitted against the complainamtd if the abusive cen
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ductor the crime is a factor under&7.24or is a factor in the who suflers the physical injury or property damage or lass
complainant’sability to represent his drer interest at the hearing,provehis or her casby a preponderance of the credible evidence.

depositionor court proceeding. The complainant shall ndtiy  (¢) The action may be brought against thieninal gang or
courtorally, or in writing, of that selection. A service representaygainstany membereadeyofficer or oganizer of a criminal gang
tive selected by a complainant has the right to be present at egR% participates in a criminal gang activity or who authorizes,
hearing,deposition and court proceeding and all interviews angysesprders, ratifiestequests or suggests a criminal gang activ
meetinggelated to those hearings, depositions and court procegd  an action brought under thiibsection shall also name as
ingsthat the complainant is required or authorized to attend. Th&endantshe criminal gang and any criminal gang memifeas

servicerepresentative selected by the complainant has the righhgicipatedn the criminal gang activityAn action brought under
sit adjacent to the complainant and confer orally and in writingiq ¢ hsection may name, as a class of defendants, all unknown
with the complainant in eeasonable manner during every hear

; o : ; X cgminal gang members.
ing, deposition or court proceeding and related interviews an 4 The plainiif bri il acti der thimibsecti
meetings,except when the complainant is testifying or is repre (d) The plaintif may bring a civil action under th&ibsection

sentecby private counselThe service representative may not sf¢gardlesof whether there has been a criminal action related to
atcounsel table during a jury trial. The service representative ntdg iniury, property damage or loss or expenditure of money under
addresghe court if permitted to do so by the court. par.(a) or(b) and regardless of the outcome of that criminal action.
(3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The (3) ServicEOFPROCESS.A summons may be served individu
failure of a complainant to exercise a right under this section is @y Upon any membeteader officer or oganizerof a criminal
aground for an appeal of a judgment of conviction or for any co@@ngby service as provided under&01.11 (1), (2), (5) or (6)

to reverse or modify a judgment of conviction. wherethe claim sued upon arisest of or relates to criminal gang
History: 1991 a. 2761995 a. 220 activity within this state sticient to subject a defendant to per
sonaljurisdiction under s801.05 (2)to (10). A judgment ren
895.75 Physical injury, emotional distress, loss or deredafter service under this subsection is a binaidigidication
damage suffered by members of certain groups. againstthe criminal gang.

(1) Any person who siiérs physical injury to his or her person (4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (a) The
or emotional distress or damage to or loss of his or her propestyurt, upon the requesif the state, a school district or a political
by reason of conduct which is prohibited unde®43.0120r subdivision,may grant an injunction restraining an individual
whichis grounds for a penalty increase urgl®B9.645has a civil  from committing an act that would injutie state, a school district
causeof action against the person who caused the physical,injusy a political subdivision or may ordsuchother relief as the court
emotionaldistress, damage or loss. determiness proper

(2) Theburden of proof ira civil action under sulfl) rests (b) The court may order a criminal gang member to divest him
with the person who sféfrs the physical injuryemotional dis  self or herself of any interest or involvement in any criminal gang
tress,damage or loss to prove his or her case pyeponderance activity and may restrict a criminal gang member frengaging
of the credible evidence. in any future criminal gang activity

(ﬁ) If the plaintif prevaills inda civil a(ft:jon under $Uq)ahe dam(®) In addition to the costs allowed undei8$4.04 afinal
or she may recover Special and general damages, including mentin an action under sukR) (a)in favor of the plaintif
ageslflor emotlobnlal d|stres$1fun|t|vegarrr1]ageS; andfcrcl) Sts, 'nGI-Ud%Bméil include compensatory dgzn)wég)es for the expre):nditure of
gr?d%tié%%%?]n\?vhiir? t\t/\cl)erpee ¥eg§gr?§blyf) EngLﬁ%%ts ofthe InVes’ugamoneyfor the allocation or reallocation of law enforcement, fire

i fighting, emegency orother personnel or resources caused by the

(4) A person may bring a civil action undrb.(1) regardless = - - . ;
of whether there has been a criminal action related to the physfidfinal gang activity and compensation for the costs of the inves

injury, emotional distress, loss or damage under &ljpand Igationand prosecution and reasonable attorney fees.

regardlesf the outcome of any such criminal action. ~ (d) In addition to the costs allowed undeB$4.04 a final
(5) This section does not limit the right of a persometoover judgmentin an action under su2) (b)in favor of the plaintif

from any parent or parents unde895.035 shallinclude attorney fees and the costs of the investigation and
History: 1987 a. 348 litigation.

. ) i (e) The final judgment in favor of the plairitih an action
895.76 Limits on recovery by prisoners. A prisoneras yndersub.(2) (a)or (b) may include punitive damages assessed
definedin s.801.02 (7) (@) 2may not recover damages for mentaygainsta criminal gang leadeofficer, omganizer or membexho
or emotional injury unless the prisoner shows thadihshe has isound to have participated in criminal gang activity
suffereda physical injury as a result of the same incident thatygiory: 1903 a. 08

causedhe mental or emotional injury

History: 1997 a. 133 895.79 Damage to certain machines. (1) An owner of a

machine operated by the insertion of comsyency debit cards

or credit cards that is damaged by a person acting with the intent
to commit a theft from that machine may bring an action against
the person.

(2) Theowner has the burden of proving his or her case under
sub.(1) by a preponderance of the credible evidence.

(c) *“Political subdivision” means a cityillage, town or (3) If the owner prevails in a civil action under s(, he or

COU;W-C The stat hool district shemay recover all of the following:
(2) CiviL causeoFAcTION. (a) The state, a school district or (a) Treble damages.

a political subdivision may bring an action in circuit court for any § X
expenditureof moneyfor the allocation or reallocation of law™ (b) Costs, including all reasonable attorney fees and other
enforcement,fire fighting, emegency or other personnel orcostsof the investigationand litigation that were reasonably
resourcedf the expenditure of money by the state, a school districicurred.
or a political subdivision is the result of criminal gang activity  (4) An owner may bring a civil action under sb) regard

(b) Any person who stdrs physical injuryor incurs property lessof whether there has been a criminal action related to the dam
damageor loss resulting from any criminal gaagtivity has a age under sulfl) and regardless of the outcome of any such-crim
causeof action for the actual damages sustained. The burderirfl action.
proof inacivil action under this paragraph rests with the personnistory: 1995 a. 133

895.77 Injury caused by criminal gang activity
(1) DeriniTions. In this section:

(a) “Criminal gang” has the meaning given i939.22 (9)

(b) “Criminal gangactivity” has the meaning given in s.
941.38(1) (b)
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895.80 Property damage or loss. (1) Any person who (2) Score. This section does not apply asvards of double

suffersdamage or lodsy reason of intentional conduct that occurdamage®r treble damages, or tioe award of exemplary damages

on or after November 1, 1995, and that is prohibited underunderss46.90 (6) (c)51.30 (9)51.61 (7)103.96 (2)134.93 (5)

943.01,943.20943.21,943.24943.26943.34943.395943.41,  153.85252.14 (4)252.15 (8) (8)943.245(2) and(3) and943.51

943.500r 943.61, or by reason of intentional conduct tbaturs (2) and(3).

on or after April 28, 1998, and that is prohibited und&48.201 (3) StanDARD OFCcONDUCT. The plaintif may receive punitive

hasa cause of action against the person who caused the dantkgeagesif evidence is submitted showing that tbefendant

or loss. actedmaliciously toward the plainfifor in an intentional disre
(2) Theburden of proof in a civil action under siib) is with ~ gardof the rights of the plainif

the person who stérs damage or loss to prove his or her case by (4) ProceDpuRE. If the plaintif establishes a prima facie case

apreponderance of the credible evidence. for the allowance of punitive damages:

(3) If the plaintiff prevails in a civil action under sufi), he (@) The plaintif may introduce evidence of theealth of a
or she may recover all of the following: defendantand

(a) Treble damages. (b) The judge shall submit tihe jury a special verdict as to

n punitive damages oif the case i¢ried to the court, the judge shall

(b) All costs of investigation and litigatichat were rease issuea special verdict as to punitive damages.

ably incurred.
(4) A person may bring a civil action undab.(1) regardiess (5) APPLICATION OF JOINT AND SEVERALLIABILITY. The ruleof
p y 9 e . : g éoint and several liability does not apply to punitive damages.
of whether there has been a criminal action related to the 10SS Qfg ory. 1995 a. 171997 a_ 71
damageunder sub(l) and regardless of the outcome of any SUChNOTE: The first 3 cases noted below werdecided prior to the adoption of

criminal action. s.895.85.

. . . Punitivedamages may be awarded in product liability cases. Judicial controls over
(5) No person may bring a cause of action urimigh this sec punitive damage awards establishedanyen vFord Motor Co. 97 W (2d) 260, 294

tion and $943.212 943.2450r 943.51regardingthe same inei  NW (2d) 437 (1980).
dentor occurrence. If the plaintiias a cause of action under both_Guidelinesfor submission of punitive damages issue to jury in product liability
this section and €©43.212943.2450r 943.51regarding the same ;%%?d{z%ﬁ_sedmner v Cessna Alrcraft Co. 121 W (2d) 221, 358 NW (2d) 816 (Ct

incidentor occurrencethe plaintif may choose which action to Regardlessf classification of underlying cause of action, punitive damages are

bring. recoverable where defendantonduct was “outrageous”. Insurance coverage for
. . - punitive damages is not contrary to public polidrown v Maxey 124 W (2d) 426,
History: 1995 a. 271997 a. 101 369NW (2d) 677 (1985).

. . ) In awarding punitive damagéise factors to be considered are the grievousness of
895.85 Punitive damages_ (]_) DEFINITIONS. In thissection: the wrongdo€s acts, the degree of malicious intehg potential damage that might
“ " . " avebeen caused by the acts and the defersdainitity to pay An award is excessive
(a) “Defendant” means the party against whom punitive-damit inflicts a punishment or burden that is disproportionate to the wrongdoing. That
agesare sought, ajudge provided a means for the defendardavoid paying the punitive damages
w " zaNardedjid not render the award invalid. GianolRfleiderey209 W(2d) 509, 563
(b) Doubl_e_damage_s means those court awards made unger(2d) 562 (Ct. App. 1997).
a statute providing for twice, 2 times or double the amount of damNolminaldamE}SJes may support apﬁnitive dalmagedaward in an \ﬁioa for inten
ini tionaltrespass. A grossly excesspumnishment violates due process. ether-puni
agessuifereg t_’y the injured party ) __ tive damages violate due process depends on the reprehensibility of the abreduct,
(c) “Plaintiff” means the party seeking to recover punitivdisparitybetween the harm dafed and the punitive damages awarded and tfez-dif
damages encebetween the award and other civil or criminal penalties authorized or imposed.
ges. Jacquev. Steenbey Homes, 209 W (2d) 605, 563 NW (2d) 154 (1997).
d) “Treble damages” means those cawiards made under A circuit court entering default judgment on a punitive damages claim must make
g .

PR # iry beyond the complaint to determine the merits of the claim and the amount to
a statute providing for 3 times or treble the amount of damagfgy¥ 1o Apex Electronics CorpGee, 217 W (2d) 378, 571 NW (2d) 23 (1998).

sufferedby the injured party TheFuture of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.
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