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GENERAL PROVISIONS (5) “County treasurer” means the treasurer of the county in

w_hic_h the drainage board having jurisdictiontbé drainage dis
88.01 Definitions. In this chapterunless the context requirestrict is located.
otherwise: (6) “Court” means the circuit court of the county in whibk
(1) “Benefits” includes all pecuniargdvantages accruing to drainagedistrict is located or the circuit court having jurisdiction
landsfrom the construction of the drain or proposed drain. ~ Of the proceedings in any drainage district located in more than
(2) “Board” or “drainage board” means theard created and onecoTnFy o ) o ] ]
appointedunder s88.16 1991 stats., or under8&8.17 (7) “District” means any drainage district subject to ¢hiap
(2m) “Bond” means anyond, note or other obligation of ater ] ) ]
drainageboard issued under this chaptacluding any refunding ~ (8) “Drain” means any device for the drainage of water from
bond. land or the protection of lanftom water including open ditches,
(3) “Clerk of court” means the clerk of circuit court. tiles, pipelines, pumps a”(_j levees.
(4) “Cost of construction” includes damages to lands both (9) “Interestedperson”includes the state or any agency or
within and outside the distriateasonable attorneys’ fees for petiSubdivisionthereof.
tioners and the board, andll other reasonable and necessary (10) “Judge”means thudge of the circuit court having juris
expensesncurred in the @anization of and in theonstruction diction of the proceedingsf any drainage district, or the person
andcompletion of the works of a drainage district. sitting for the judge.
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(11) “Land” or “lands” means any real property or interest 3. That it is subject to the inspection of all interested persons.

therein,whether privately or publicly owned, includimgilroad 4. If a petition, the request for relief, or the substance of the
rights—of-way,public highways, streets and alleys. request.
(12) “Mortgagee”means every person holdiagnortgage or 5, The time and place of the hearing.

anassignment of a mortgage agailastds within a drainage dis
trict or proposed drainage district whose name and pdite of
addresss known to the board or whose mortgage or assignm
is legally recorded and contains the posticefaddress osuch

mortgageeor assignee. . ..
History: 1977 c. 44%s.19310 195 497, 1983 a. 1891080 a. 311993, 456 (2) I the case of a drainage board hearing: _
490, (a) The order fixing the time and place of the hearing shall be

madeby the drainage board.
(b) The notice of hearing suficient in form and substance

6. That all objections to the jurisdiction thfe court or to the
sufficiency or legality of any petition or report shall be filed with
&RE clerk of court in writing before the hearing ahdt the objec
tionsmust be set forth clearly and in detail.

88.02 Outstanding securities and contracts not
affected. Nothing in this chapter may render mordidifit the it it recites all of the following:
collectionof outstanding bonds or notes of any drainageartira- 1 That ficul tit ) t has b filed

tion or impair the obligation of any contract made by tiyawiza- - 'hata particular petition or report has been hied.

tion or defeat any vested property right of thgamization. No 2. The place of filing.

assessmendf supplemental benefits nor any reassessment of 3. That it is subject to the inspection of all interested persons.
benefitsmay disturb any previous assessment for the cost ef con 4. If a petition, the request for relief, or the substance of the
struction while bonds or notes based on the construction akeguest.

unpaid. Assessments shall remain liens upon the same lands ands The time and place of the hearing.

claimsagainst the same corporations in the same amounts as wherh' That all objections to the jurisdiction of the drainage board

first assessed and .recorded, until the bamdbnotes based on theOr to the suficiency or legality of any petitiomeport or assess
constructionare paid or refunded.

History: 1993 a. 456 mentor to the equity of any assessment or award of damages shall
’ ' befiled with the drainage board in writing before the hearing and
88.03 Drainage proceedings equitable in  nature. Al thatthe objections shall be set forth clearly and in detail.
courtproceedings under this chapter are equitable in nature. Thd3) Noticeof hearing shall be givelny both mailing and publi
courtmay in any proceeding bring new parties as if they were cation,as follows:
original parties to the proceeding. (a) The notice shall be mailedt least 20 days before the date
History: 1977 c. 4491993 a. 456 setfor hearing, to those persodssignated by the applicable sec
tion as entitled to receive notice. Ordinary mail may be used.
(b) The notice shall be published as a class 3 notice, under ch.
5, in theaffected area. The last insertion shall be not more than
days before the hearing.
(4) Forthe purpose afonvenience of cross reference, persons
monly designated by specifisections of this chapter as
itledto receive notice are grouped as follows:
O(a) The chairperson of the county highway committee except
a county with a highway commissionappointed under s.
.01(1) (c) the highwaycommissioner; the chairperson of the

88.032 Amendment of documents. (1) Any document or
paperfiled or entered in groceeding before the court may at any
time be amended, modified or corrected by the court as the f
warrant and upon such notice as the court orders.

(2) Any document or paper filed or entered in a proceeding
beforethe drainage board may at any time be amended, modif
or corrected by the drainagmard as the facts warrant and upon
suchnotice as the drainage board orders, except that no amen
ment,modification or correction of any assessment may be m

afterthe issuance of monepligations based on the assessme tvland ti ittee in th tv involved: th
if the result of the amendment, modification or correction wouff?tl"y 'andconservation committee in the county involved, the

beto render the obligations morefitifilt to collect. secretaryof natural resources; the stateinage engineer; and,
History: 1993 a. 4565.10, 11 \(lg)lerea railroad company is involved, the perspecified in sub.

88.04 General rules relating to signatures on peti - (b) The persons enumerated in. f@rand all owners of record

tions. (1) Any person entitled to sign a petition to the court ovhoselands may be &fcted.

thedrainage board under this chapter may sign through an agentc) The persons enumerated in. f@rand all owners and mert

The au;horlty of the agerghall be in writing and shall be filed Wlth gageesf lands diectedwhose names and postfioé addresses

the drainage board but need not be acknowledgealed or wit  areknown or can with reasonable diligence be ascertained.

nessed. ) . ) ~ (5) Inthe case of a court hearing, in lieu of the service by mail
(2) If any minor or incompetent person owns land in a draigpecifiedin sub.(3), the notice of hearing may be served as pro

aggdlstrlcp or proposed drainage .dIStrICt or propoaadex to a videdin s.801.11for the service of a summons, at least 20 days

drainagedistrict, the general guardian or next of kin of such mingjeforethe time fixed for hearing. The service isfisignt to give

or incompetent may sigpetitions under this chapter for and onhe court complete jurisdiction ovehe parties and their lands
behalfof the minor or incompetent. without any other service.

History: 1991 a. 3161993 a. 456 (6) Railroad companies shall file with the department of
financialinstitutionsa document stating the name and posicef

If a hearings required on a petition or report filed with the Couﬁddressof the person upon whom any notice required by this

or a petition filed with the drainage board under this chatiter chaptermay be served.

following rules apply unless somefeifent procedure is expressly (7) In the case of a court hearing, the board dtielwith the
providedunder this chapter: courtproof of publication and service of the notreguired by this

(1) In the case of a court hearing: section. The certificate or &flavit of the personvho made the

- . . service,publication or mailing, or who knows the facts, isfisuf
(&) The order fixing the time and place of the hearing shall le?entproof of service, publication or mailing.
madeby the court.

(b) The notice of hearing suficient in form and substance (8) Failureto give notice as provided by this section or to
if it recites all of the foIIowir?g' announceany adjournment does not defeat the jurisdiction of

! % ) eitherthe court or the drainage board. If a failure to give legal
1. That a particular petition or report has been filed. notice to any person entitled to notice is discovered before
2. The place of filing. orderis entered, the court or drainage board shall adjourn the hear

88.05 General rules applicable to notices of  hearings.
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ing and direct the giving of proper notice. If a failure to give (b) Any action taken by a drainage board under(pashall
noticeis discovered after the order is entered, the court or draind&gereported by the boamsl'secretary at the next meeting of the
boardmay order the persamot served with notice to show causelrainageboard for inclusion in the boasdminutes.

why that person should not be bound bydhger already entered.  (c) A drainageboard may not take any action at a gathering
In any case, notice may be waived by appearance or by a writi@@erpar (a) if the action will result in an increase in thesess

waiver filed with the court or drainage board. mentagainst any property in the drainage district.
History: Sup. Ct. Order67 W (2d) 585, 773 (1975)977 c. 4491981 c. 346. History: 1993 a. 456
38;1985 a. 291991 a. 3161993 a. 184456, 491; 1995 a. 27 NOTE: 1993 Wis. Act 456 which creates this section, contains extensive

explanatory notes.
88.06 General procedure for obtaining consent or
approval ofthe court in drainage proceedings.  Whenever 88.07 General rules; drainage proceedings in court.
anyaction by the drainage board requires the consent or apprdial All objections made to the jurisdiction of the court or to the
of the court and no other procedure is expressly providegrohe sufficiencyor legality of any petition or report shall be in writing.
cedurein this section applies: The objections shall be set forth clearly and in detad shall be

(1) Theboard shall file with the clerk of court a petition askind!ed with the clerk of court before the hearing.
the court's consent to aapproval of the particular action that the  (2) Severalpetitions may be filed in any proceeding. At any
boardproposes to take. time before the stitiency of the signers of the petitions has been
(2) Uponreceipt of the petition the court shall fix the time anﬁdJUd'cated’ additional signers may be added to the petitions with
placeof the hearing on the petition astall order the board to K€ effect as if they had signed the original petition.

give notice of the hearing as provided it88.05 (1) (b}o the per (3) At any time before but not aftére hearing has begun on
sonsspecified in s88.05 (4) (b) any petition filed under this chapteany petitioner may withdraw

; ; i her name from the petition upon filingciourt an undertak
(3) At the hearing any interested person may appear and t&S " m ;
tify either for or against the petition, subjezthe requirements N9 With suficient sureties to be approved by the court. The
of 5.88.07 (1) If the court is satisfied that the boargroposed undertakingshall be conditioned that if the withdrawalr@mes

X X 4 . g : duces the number of signémslowthe number required by the
actionwill be in the best interests of the districts involved, it Shaﬁfggtionunder which the petition filed and thereby deprives the

grantthe petition and approve the report, subject to the chan@ e . ; o - ;
i ; ; : : ourtof jurisdiction, the withdrawing petitioner will pay intourt
zrr]lg”cgir;crirl]tilsosntshtggtelt}ti(g?]nﬂders advisabletherwise, the court _the costs of _the drainage proceeding incurred pd_cand includ
. L . . ing the making and entry of the order denyihg relief requested
(4) If a petition, which is basically the same in substanee ag, the petition and will pay into court the expenses incurred on the
petition which h_as t_)een decided or dismissed, is filed within p%tition before his or her withdrawal.
yearsafter the dismissal, the court may refuse to order a hearlng(4) For satisfactory cause the court may adjourn any hearing

on Fhe petition or to take any other action with respect to it. for a period of not more than one month at anyasjeurnment.
History: 1977 ¢. 13%.19, 1993 a. 456 The adjournment of any meeting or hearing beyond the time, or
failure to act within the time, provided in thehapter does not
g%ectthe jurisdiction of either the court or the drainage board, but
ubsequent hearing shall be faad notice of the time and place
thereofshall be given.
(5) Any hearing under this chapter may be adjourned by the
urtor presiding judge oin his or her absence, by the clerk of
court.
History: 1977 c. 135449 1993 a. 456

88.065 General procedure for drainage board hear -
ings. If this chapter requires the drainage board to conduc
hearing before issuing an order and rather procedure is
expresslyprovided, the following procedure applies:

(1) Uponreceipt of the petition, the drainage board shall fix@0
time and place of hearing dhe petition and shall give notice of
the hearing as provided in 88.05 (2) (b)}o the personspecified
in .88.05 (4) (b)

(2) At the hearing, any interested person rapgear and tes 88.08 Costs in drainage proceedings. (1) In all proceed
tify either for or against the petition or object to the report assegys under this chapter involving a petition to the court, the court
ing costs. If the drainage board is satisfied thafproposed action shallby order tax the taxable costs of the proceeding. If costs are
will be in the best interests of the districts involved, the board shalted againstthe drainage board, they shall not go against the
grantthe petition and issue the ordsubject to the changes andboard members personally but shall be paid out of the district
conditionsthat the board considers advisable. Otherwise, thendsor from funds received from the petitioners unless the court
drainageboard shall dismiss the petition. ordersotherwise.

(3) If a petition, which is basically the same in substanee as (2) If a petition for oganization of a drainagdistrict is dis
petition which has been decided or dismissed, is filed within rBissedbefore the appointment of a drainage board in the county
yearsafter the dismissal, the drainalgeard may refuse to orderthe order taxing costshall be entered against the petitioners and
a hearing on the petition do take any other action with respecin favor of any person who advanced moneys, rendegadces

to the petition. orincurred other liabilities in prosecuting or contesting such pro
(4) Exceptasprovided in sub(5), all meetings of the drainage ceedingsfor the amount of such moneys, services and incurred
boardare subject to subck. of ch. 19 liabilities.

(5) (a) A gathering of drainage board members solelypfe (3) If proceedings are dismissed in any case where a drainage

or more of thefollowing purposes is not a meeting, as defined ipoardhas been appointed in the courtite order taxing costs shall
5.19.82 (2) be entered against the petitioners and in fafahe board for all

. ‘e - ._costs,expensesand liabilities incurred by the board or by any
m aiﬁ"[er?a%scecer)\r”inrgbl%i/pe?rr]\gﬁ![ngf 3{ alijr?gertaklng the ConStrUCtIOﬁtherpers_on in prosecuting or contesting spadceedings and for
. o o . the benefit of those who have rendered services or advanced or
2. Observing, supervising or undertaking the construaifon |panedmoney in prosecuting or contesting such proceedings.
maintenanceof highways, railroads, bridges, utiliies other 4y gogoreany order taxing costs is entereghaditioner or the
similar structures that mayfett drains in any drainage district. boardor a person contesting the proceedings shall file with the
3. Collecting information by observation, survey or measurgjerk of the court a duly verified itemized statement of all costs,
mentor by discussions with anfatted landowner at the site ofattorneys’fees, and other liabilities incurred in prosecutorg
adrainage ditch or a proposed drainage ditch. contestingsuch proceedings, upon which an order shall be issued
4. Responding to natural disasterfeeting a drain. requiringthe petitioners to show cause why an order tagoggs

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1981/346
https://docs.legis.wisconsin.gov/document/acts/1981/346,%20s.%2038
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/184
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/statutes/1997/88.05(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.07(1)
https://docs.legis.wisconsin.gov/document/acts/1977/135
https://docs.legis.wisconsin.gov/document/acts/1977/135,%20s.%2019
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/statutes/1997/88.05(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.065(5)
https://docs.legis.wisconsin.gov/document/statutes/1997/subch.%20V%20of%20ch.%2019
https://docs.legis.wisconsin.gov/document/statutes/1997/subch.%20V%20of%20ch.%2019
https://docs.legis.wisconsin.gov/document/statutes/1997/19.82(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.065(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.065(5)(a)
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1977/135
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1993/456

88.08 DRAINAGE OF LANDS Updated 97-98Wis. Stats. Database 4

shouldnot beentered against them for the amount of costs,-attor (k) Establish, byrule, a procedure for an investigation of

neys’fees and other liabilities. Notice béaring of such order to whethera drainage district compliesith this section and any

showcause shall be given to the petitioresgrovided in 88.05 requirementsmposed by the department under this section.

(3). Such order need not contain an itemiseatement of such  (1m) The department of agriculture, trade and consumer

accountbut shall state where such account is filed. protectionmay perform any functions related to drainage districts
(5) The petitioners shall, between themselves, contribute thatthe department considers appropriate.

the payment of such costs in proportion to the number of acres of(2) The state drainage engineer shall provide technical assist

land owned by them withitthe boundaries of the district or pro gnceto improve district operations dhe request of the depart

posed district at the time of filing the petition. mentof natural resources, drainage board, landowinete dis
History: 1977 c. 449 trict or the judge.

88.09 Certiorari; drainage board decisions. Any person  (3) If the area proposedr drainage exceeds 200 acres in a
subjectto an order or rule of the drainage board fwashin 30  singleproject, the board or the petitioners, before the hearing on
daysafter publication of the ordewr rule, commence an actionthereportunder s88.34 88.360r88.77, shall procure a report of
seekingthe remedy available by certiorari. The court may not stéje department of agriculture, trade and consumer protection on
proceedingsnvolving the order or rule when an action is eomall of the following:

mencedbut may on application, on notice to the board dod (@) The location, design, feasibility and cost of the proposed
causegrant a restraining ordefhe board is not required to returnoutlet drains.

the original papers acted upon by it, but may return certified or (b) A general description of the additional drainage necessary
sworncopies of the papers. If necessary for the proper dispositigiteclaim the landully for general agricultural purposes, and its
of the matterthe court may take evidence, or appoint a refereejgypablecost.

takeevidence and report findings of fact and conclusions of law (c) A general comparison of tinefits in the diérent parts

as the court directs, which shall constitute a part of the prece fithe district on the basis of the location and design optbe

ings upon which the determination of the court shall be made. Sseddrains
courtmay reverse or fifm, wholly or partly or may modifythe T .
orderor rule brought up for review (d) The physical features of the land to be drained.
History: 1977 c. 18%.134 1983 a. 2191993 a. 456 (4) The board or the petitioners, with the aid of an engineer

) ) . . ) havingthe qualifications specified in 88.21 (5) shall make the
88.10 Guardian ad litem; failure to  appoint. (2) Failure npecessargurvey and evaluation directed by the department of
to appoint a guardian ad litem in a proceeding under this chapigFiculture trade and consumer protection for its report.

is not jurisdictional, but when the failure is discoveregliardian (5) Thereport of the department of agriculture, trade and con

agliiem fhar']l be appointeﬁ atﬂd an order served u;t)ogtuhlsjialrclj sgmerprotection under sul§3) also shall include a report of the
adtutem toshow cause why the minor or Incompetent Should NBLjjeqge of agriculture and life sciences of the university of

be bound by all prior proceedings pertaining to the drainage dWigconsin—Madisormn all of the following:

trict. On such hearing the court shall enter such order or judgmen . . _—
asthe facts warrant. 9 Judg a) The quality and character of soils and subsoils in the pro

History: 1991 a. 3161993 a. 456 posed district.
) ) o (b) A soil map of the proposed district.
88.11 Assistance to drainage districts. (1) The depart (c) The present agricultural value of the lands.

mentof agriculture, trade and consunmeptection shall employ
anengineerwho shall be the state drainage engingeimprove
district operations.Thedepartment shall do all of the following:

(2) Perform inspections in drainage districtgletermine com gatedunder this section and any requirements imposed by the

liancewith this section. ; >
P ! this sectio . . . .departmenbf agriculture, trade and consumer protectioiler
(b) Review and approve district maintenance plans mcludlrgg(ijs section

ditch designs; installation and maintenance of structures; an h . icul
plansfor drainage, drainage control, soil conservation and water (/) Thedepartment of agriculture, trade and consymetee
conservationand require alteratioof plans and existing struc 10N May issue a special order directing the immediatsation

turesin order to achievand maintain compliance with perfor ©f Work regulated under this section until the necessary plan
mancestandards established under. (r approvalis obtained or until the project complies with this section.

(c) Provide guidance to drainage boards and professional engi(g_) Any person who violates this section may be required to
neersin developing district surveys and maintenance plans. rfer:tant |]?SS t?an 5325_ rllotr_ more thtzint$500 for e;g ViI:)O|atI0n.

d) Review and approve district designs for new ditches afrgi¢1day of continuéd violation constitules a separaense.
strL(chfuresassist distri%?s in developing hgdrologic anairaulic Istory: 1989 a. 3155.2200d 2200k 1991 a. 3091993 a. 456
informationabout project ééctiveness, and require alteration o
thedesigns in order to achiea@d maintain compliance with per
formancestandards established under. fr

(e) Coordinate district activities with the departmentbatural

(d) The kind of crops to which tHands will be adapted after
drainage.

(6) A drainage district shaltomply with the rules promul

%8.12 Proceedings when drainage area is in more than
one county . (1) If a proposed drainage district lies in ménan
one county the petition for aganization of thelistrict shall be
filed in the court of the county containing thegkest acreage pro

resources. _ _ posedfor drainage by the petition, and the courttaft county has
(f) Assist districts in applying for permits undeB8.31 jurisdiction of the oganization of the drainage district.

(9) Provide guidelines for compliance with federal and state (2) |n cases décting a multicounty drainage district, copies
agriculturaland conservation programs. of all court orders and judgments shall be filed in the court of each
(h) Establish, by rule, procedures for assessments and regfigshe other counties in which the drainage district is located.

sessments. (3) If a drainage districlies in more than one countthe

(i) Establish, by rule, performance standards for drainage digainageboard of the county containing thegastacreage that is
trict structures, ditches, maintenance and operations, in ordegtginedor proposed for drainage has jurisdictafrthe operation
minimize adverse éécts on water qualityThe performance stan of the drainage district. The drainageard that initially has juris
dardsshall be consistent witany requirements imposed by thediction of the operation of a drainage district retains that jurisdic
departmenbf natural resources underé8.31 tion even if the drained acreage is subsequently changed, unless
()) Prepare reports for the purposes of $8p. the drainage board that initially has jurisdiction agrees it
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drainageboard of any other county containing land of the drainage the state drainage engineer émpointment of a drainage board
district to transfer jurisdiction. in a county that already has a drainage district. The board shall
(4) All moneys collected on behalf of the drainage district #Pnsistof 3 persons. One member of the original board shall be

the other counties shall be transmitted to the treasurer of @epointedfor a term of one yeaone for 2 years and one f8r
countyin which the drainage board has jurisdiction. years. Upon the expirationf the term of dfce of a board mem

History: 1977 c. 4491993 a. 456 ber, the court shall appoint successor for a 3—year term in the
] ] o samemanner as the original appointment was made.

88.13 Right to enter lands of drainage district. ~ When (2) A drainage board may by rule, after the original bagrd
evernecessary for any purpose connected withotganization  appointed,increase the number of members to 5. In the rule
of a district or the construction, maintenance or repair of draifgreasingthe number of members, the board shall provide for
and other works, _members of the board, representatives of 8ggerederms, with all members serving terofss years. After
departmentof agriculture, trade and consumer protection, anfcreasinghe number oboard members, the board mhy rule,
personsntending to bid on or to whom contracts have been let fR{q,cethe number of members to Byt only if the size of the
the construction of the works withia district and their respective hoardis reduced as vacancies occur on the board.
agentsand employes may go upon any lands proposed for-inc'u (2d) The board shall notify the court if any position on the

sionor included within a district or on adjoining lands, and are NBbardbecomes vacant and the court shall appoint a succ@sEor

guilty gfttresrpass trhetrrefotr EUt are lialie unnecessary damagey, g gpal| notify the court if the size of the board is increased

CaH‘ftﬁ, . ?9%905335 structures. undersub.(2) andthe court shall appoint the additional board
v ’ members.If a position on the board remains vacant for more than

88.14 Controversies between districts. (1) If a contro 6 months, either the state drainagegineer or any landowner in
versyarises out of the relationship of 2 or more drainage distriétélrainage district subject to the jurisdiction of the board may peti
thatare subject to the jurisdiction of a single drainage board, t@n the court to appoint a successor
boardmay hold hearings and takénatever other action it consid  (2h) The court shall appoint drainage board members from
ers necessary toward settling the controverscluding the amongpersons recommended by any of the following:
issuanceof orders. (a) The committee on agriculture and extensémtucation
(2) It a controversy arises oot the relationship of 2 or more createdunder s59.56 (3) (b) which shall recommend at least 3
drainagedistricts that are subject to the jurisdiction of 2 or morgersongdor each position to be filled.
drainageboards, the boards shall attempt to settle the controversy(b) At least 3 landowners owning property in a drainage dis
andmay hold hearings and take whatever other actiondbey trict that is subject to the jurisdiction of the drainage board.
sider necessary to accomplish that objective. If timainage (2p) In appointing members, the court shall attemptsisure
boardsare unable to settle the controvetbg matteshall be sub  thatat least one of the members serving on the drainage abard
mittedto arbitration under cl7.88 anytime is an experienced farmer who is familiar with drainage
History: 1977 c. 4491993 a. 456 andthat another of the members is familiarsme extent with

88.145 Limitation of damages and suits. In anyaction dralnageengl_neerlng. , .
againsta drainage district, drainage board, drainage board-mem (2t) A drainage board member shall serve until a successor is
ber, drainage board employe or an owner of littlin the district aPPointedand qualified. ) o

who undertakes work approved by the drainagerd, s893.80 (3) Eachmember of the board shall take diid the oficial

is applicable and the limit on the amount recoverable bypary oath.

sonunder s893.80 (3)applies to the drainage board, the members (4) Ownershipof or interest in lands sought to be drained does
andemploye=f the drainage board, the drainage district and angt disqualify a person from acting as a member of the drainage
ownerof land within the district whaindertakes work approvedboard,but any board membenay request the court to, and the
by the drainage board. This section does not apply to actioms court may in its discretion, appoint a suitable person to act in a
mencedunder s19.37 19.970r 281.99 member’splace when the board is considering matpensaining

History: 1993 a. 4561995 a. 1581997 a. 27 . . _to the particular drainage district in which the member is inter
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive agted
explanatory notes. : i .
(5) Whenall its members have been duly sworn and qualified,

88.161 Transition for certain drainage districts. A thedrainage board is a permanéotly corporate and is subject
drainagedistrict operating under 88.16 1989 stats., becomes ato all rules of law applicable to public corporations.
drainagedistrict under this chapter as a matter of law on June 1,(6) The board shalbrganize by election one of its members
1993. The records, assessments, funds and indebtedness of guesidentand anotheof its members secretanA majority of the

a drainage district becomide records, assessments, funds argbard constitutesa quorum to do business. In the absence of a
indebtednessf the drainagelistrict that takes its place. Beforequorum,any member present may adjourn any meeting and make
Junel, 1993 the circuit court of each county having a drainagannouncemerthereof.

districtthat has elected to operate und@8s16 1989 stats., shall  (7) Eachboard membeshall be reimbursed for actual and-rea
appointa county drainage board unde88.17 if none exists, t0 sonableexpenses incurred ithe performance of the memtser
takethe place of the board of drainage commissioners of a distdgiiesand, in addition, shatieceive as compensation for actual
that electedto operate under 88.16 1989 stats. The terms ofandnecessary services a per diem in an amount determined by the
office of the members of the new board commence on Junediainageboard, not to exceed0. In addition, the county board

1993. may reimburse drainage board membersafctiual and reasonable
History: 1991 a. 309 expensesncurred in performance of duties on behalf of the
county.
APPOINTMENT, POWERS AND DUTIES (8) Eachboard member shall keep an accurate record of ser
OF DRAINAGE BOARD vices rendered and expensigurred by the membetogether
with the date thereof and the district for which services were ren
88.17 Appointment and organization of drainage deredor in connection with which expenses were incurred. Board

board. (1) The courtshall appoint a drainage board either upomembersshall file their bills for compensation and expenses with
thefiling of a petition for oganizationof a drainage district under the county treasurerEachbill shall indicate the district to which
this chapter in a county that does not already have a drainage bepetific items are to be clygd or the proportion of the bill to be
or upon the filing of a petition by a landownerarainage district paid by specified districts. The county treasys treasurer of
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drainagedistricts, shall pay the bill if funds are available for thanhcurredin the performance of the treasuseduties in the same
purposeand shall ch@re the accounts of the respectirainage manneras provided for drainage board member expenses under
districtsliable for the bill in accordance with the order allowings. 88.17 (8) The drainage board shall require a bond from the

thebill. drainageboard treasurer in an amount, set by the board, that is suf
(9) Thecourt may by order abolish the drainage board if thefigient to exceed the greatemhount of funds expected to be held
no longer are any drainage districts in the county in his or her custodyand with the sureties that the drainage board
History: 1977 c. 4491991 a. 3161993 a. 4561995 a. 201 requires. The bond shall be conditioned in substantially the same
NOTE: 1993 Wis. Act 456 which substantially affects this section, contains form as the ordinary bond required from the county tregsurr
extensive explanatory notes. the necessary Changes.

- - . History: 1987 a. 3781991 a. 3161993 a. 456
88.172 Limited liability of drainage board members. sow 2 2

(1) Exceptasprovided in subs(2) and(3), a drainage board 88.19 Board to keep records. (1) Itis the duty of the secre
memberis not liable to any other person for damages, settlementsy of the board to keep records of all drainage proceedings. The
fees,fines, penalties or other monetary liabilities arising from secretaryshall also maintain a minute bookvitnich the secretary
breachof, or failure to perform, any duty resulting solely from hishallenter the minutes of the board meetings. The secretary shall
or her status as a drainage board memieess the person assertbe compensated for such services und@&8sl7 (7)and(8).
ing liability proves that the breach or failure to perform constitutes (2) The secretary of the board shall keepomplete record of
any of the following: the assessed lands in each district under the andsdiction.

(a) A wilful failure to deal fairly with any person in connectionSuchrecords shall be so arranged that they will readily sfaw
with a matter in which the drainage board member has a mategiathparcel of land assessed, the latest confirmed assessment of
conflict of interest. benefitsand the total assessments for costs which haverbaga

(b) A violation of criminal law unlessthe drainage board againstsuch lands, with adequate space provided for noting all
memberhad reasonable cause to believe that his or her conde@ymentsof assessments for costs or instalments thereof. The
waslawful or no reasonable cause to believe that his or her cégcretary of the board shall periodically check with the county

duct was unlawful. treasuretto determine what drainage assessments or instalments
(c) A transaction from which the drainage boanémber thereofhave been paid and shall note such payments in the records
derivedan improper personal profit. requiredto be kept pursuant to this subsection.
(d) Wilful misconduct. (3) Thesecretary of the board is legal custodiéall drainage

. . . . recordsand the secretary shall comply with subi¢hof ch. 19
(2) Exceptas provided in sul§3), this section does not apply ;55 request for any dh)(/a drainage Pe)c/:ords by the county trea
to any of thg foIIovyln.g. . surer,the secretary of the board shall furnish the county treasurer
(&) A civil or crlmlrjal proce_edlng broughy or on behalf of ith a copy of the records specified in S(&).
any governmental unit, authority or agency (4) (a) Subject to pargb) and(d), and subject to criteria and
(b) A proceeding brought by any person fai@lation of state - standardsinder rules that the department of agriculture, trade and

or federal law if the proceeding is brought unailerexpress private consumerprotection shall promulgate, all of the following shall
right of action created by state or federal statute. oceur:

(3) Subsectior{2) does not apply to a proceeding broughtby 1. The drainage board secretasfyall distribute drainage
agovernmental unit, authority or agency in its capa&#tya pi  phoardrecords to the state drainage engineer and to the comty
vateparty or contractor ing administratar

History: 1993 a. 456 . . L
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive 2. The drainage board and the county zoning administrator

explanatory notes. shallretain certain records of the drainage board.
) (b) The secretary of the drainalgeard and the county zoning
88.18 County treasurer to serve as treasurer of drain - administratorshall maintain in perpetuitgny records consisting

age districts. (1) The county treasurer shall serve as treasuref an order creating or altering the boundaries of a district, maps
of all drainagedistricts under the jurisdiction of the drainager descriptions of the boundaries of a district, profiles and cross
board. All moneys collected for or payableany such drainage sectionsof any drains and an order levying originasapplemen
district shall be turned over to or paid to the county treasurer aaflassessments for costs.

shallbe paid out by the treasurer onyon proper warrants of the (c) The drainage board and tieunty administrator may
drainageboard. The county treasurer may retain for the benefit @éstroyobsolete drainage board records.

the county a portion of thenterest received on drainage district (d) Before any records may be destroyed under this subsection,
funds held by the countyeasurermot to exceed the cost to they,o'secretary of the drainage board and the county zoning adminis
countytreasurer of providing services to #@inage board under y oo shail give at least 60 days’ prior written notice of the pro
this chapter the cost to the zoning administrator of ma'nta'.n'nBoseddestruction to the state historical socitpich may pre
drainageboard records under 88.19and the cost to the zoninggeyerecords that it determines to be of historical interest, and
administratonof providing copies of drainage board recordied g\ give at least 60 days' prior written noticethe state drainage
drainageboard. engineerwho may preserve records determined to hiatefest

(2) Thecounty treasurer shall keep a separate account for egghe department of agriculture, trade and consumer protection.
drainagedistrict in which the treasurer shall cgarsuch district g5y The state drainage engineer shall examine the records in
with all amounts paid out on its behalf pursuant to glpand e hossession of all drainage board secretanigsdrainage dis
shall credit the district with: _ tricts and the records received from clerkscofirt underLl993

(a) All'sums received in payment dfainage assessments ofyjisconsin Act 456 section118 and may examine any other
that district, including penalties and interest on the sums. recordsheld by any person relating to drainage in stée. The

(e) All other sums received on account of the drainage distrigthte drainage engineer shatletermine the records that are
otherthan interest received on drainage district funds heltidy requiredto be preserved undsub.(4) and make copies of the
countytreasurer records. The state drainage engineer shall retain a copy of the

(3) Thedrainage board may appoint a treasurer who shall &ggordsand deliver a copy to the county zoning administrator
asthe deputy of the county treasurefhe drainage board may (6) Thesecretary of the drainadpmard, under sul§4), shall
assignany part or all of the county treasuseduties under this provide a copy of drainage boardcords created after May 13,
chapterto the drainage board treasuré@he drainage board trea 1994,to the state drainage engineer and the county zoning -admin
surer shall be reimbursed for actual and reasonable expengstsator.
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(7) The county zoning administrator shall maintain the The powers of the board are not superseded bsttbeeline zoning board or the

; : departmenthowever drainage ditches which are navigable are withirjutisdic-
recordsdelivered under sulg5) and any records provideshder tion of the department under s. 144.26 (2) (d) [no284..31 (2) (d)]. The only spe

sub.(6) as provided under suft). cific exemption from the jurisdiction of the departmesgarding navigable waters
History: 1991 a. 3161993 a. 456 is that of s. 30.19 (1) (d), 1985 stats. [now s. 30.19 (1m)], concerning the agricultural
NOTE: 1993 Wis. Act 456 which amends (3) and ceates subs. (4) to (7o Usesof land.Although soil conservation districts and drainage districts are created

tains extensive explanatory notes. for a different purpose, some activitieslwdth accomplish similar ends; therefore,

eachdistrict retains control over thosetivities which it undertakes for the purposes
. . o for which it was createdThe department determines dam regulations for dams on
88.20 Conflict of interest prohibited. (1) No member of drainageditches, regardless of the purpose of the dam. 63 Géy. 355.

a drainage board shall be interested directly or indirectly: Chapter30 applies to navigable ditchémt were originally navigable streams. If
. K a navigable ditch was originally nonnavigable or had no previous sthéstory
(a) In any contract with the drainage board; or DNR’s jurisdiction depends upon the facts of each situation. 63 Gy, 493.
b) In any contract for work or materials in or for a draina - . .
(b) y g§8.215 Landowner petitions. The owners of lanih a dis

district; or ; . ! T :
trict may petition the drainage boaml hold a district meeting.

t(C)thIn gny contrgct fgr the sale of machinerymaterials for 1,5 hetition shall be signed by at least 168the owners of land
orto the drainage board, or ~within the district or by the owners of at least 10%he lands
(d) In the wages asupplies of persons employed on work ifyithin the district. The drainage board shall either schedule a dis

or for a drainage district. trict meeting to be held within 60 days after receivingptiition
(2) No board member shalleal in securities of a drainage-dis or deny the petition, by issuing a published ordeéthin 60 days
trict. afterreceiving the petition. The drainage board may deny the peti

tion only on the grounds that it is unreasonable.
88.21 General powers of the drainage board. In addition g[\ll-“SEI(')irEy 11333?&/ 45/'-S\ t 456 which creates this section, contains extensive
to other powers expressly granted or necessarily implied, the’ > = =5 Vs A€ wh : fon, Ins extensiv
drainageboard may: planatory notes.

(1) Adopt and use a corporate seal. 88.22 Power of board to contract with the federal gov -

(2) Sueand be sued and compromsits and controversies. ement and other agencies. The drainage board may:

(3) Bring all necessary actions for the collectionnafneys (1) Enterinto agreements with the U.S. government or &in of
andforfeitures belonging to a district under its jurisdiction and fdi€" Or agency thereof to permit the drainage of lands owned or
the protection and preservation of all works and property therle?C_Up'efde,sﬁcﬂ gt())vergrr?ent or agsenﬁyrough the use of thel

(4) Obtaininjunctions to prevent unlawful interference witq rainsof which the board has clgm. Such agreement may resuit
the performance of its duties or exercise of any of its powers. ' adding lands to the drainage district, megvide for apportion

P - y .p "ment of the assessments for costs of repairs, maintenance and

(5) Employlegal counsel, engineers and other assistants. Agyministratiorwith respect to the draining of such lands, and may
engineeremployed by the board shall be selected feofist of ~ athorizethe U.S. government or itsfiwer or agency to repair
professionakngineers approved by the department of agricultuiggintain, deepen, widen and change drains located upon lands
tradeand consumer protection. The department of agricultui®ynedor occupied by such government or agency as losycs
tradeand consumer protection shall furnish each drainage boatflange does not impair the drainage rights of other owners

uponrequest, a list of professional engineers whom it considgfgoughsuchlands. No such agreement shall permit the draining
qualified by training and experiende give competent advice in of raw sewerage in any such drains.

drainagematters. " (2) Negotiate and obtain a loan from the federal government
_ (6) Purchaseor condemn such lands, whetlvéithin or out  or any oficer or agency thereof, or from any other public of pri
S|de.ad|strlct, &_15 are necessary for the construction, Cleanlng Gkitte loan agenqyfor the purpose of pay|ng or redeeming_out
repair and maintenance of the drainage system anwatks. standingbonds and other obligations of a district under its juris
Condemnatiorshall be as provided by cB2. diction.  Such loan may be negotiated upon such terms and

(8) Levelor permit the leveling of spoil banks and excavatetbnditionsas the board deems to be in the best interest of the dis
materialsto allow cultivation or use for roadway or other lawfultrict, including without restrictiooy reason of enumeration pro
purposesf such usewill not interfere with the proper functioning visionsfor:
of the drains. (a) Extending the time of payment délinquent and unma

(9) Purchaser lease and maintain and operatedfigipment tured instalmentsf assessments for cost of construction, inclu
and machinery necessary to construct, maintinrepair the sive of interest accrued thereon, for a period of not to exceed 40
drainswithin the districts under its jurisdictioimcluding the con years.
trol of weeds or brush through use of herbicides. (b) Deferring payment of any portion of the principal of unpaid

(10) Purchaseconstruct, maintain andperate all levees, andunmatured assessments of cost of construction, inclusive of
bulkheads, reservoirs,silt basins, holding basins, floodways jnterestalready accrued thereon, iperiod of not to exceed 10
floodgatesand pumping machinery necessary to the successfearsand provide fothe payment of such delinquent and unpaid
drainageor protection of any district or of any considerable aregssessmentsf cost of construction in equal annual instalments
thereof, whether located within or outside the district. overa period of years.

(11) Call district meetings to report on thdaifs of the district ~ (€) Arrange with the holders of bonds and notes and other cred
andto obtain theopinions and suggestions of landowners in tHéors of the district for surrender difieir claims against the district
district with regard to the &irs of the district. andfor accepting money or bonds in payment thereof.

(12) Adoptrules and issue orders, which shall be published as(3) Enterinto contracts with the U.S. government or dicef
aclass 1 notice under cd85. In addition, any order that pertainsor agency thereof to accept the benefits of any federal law pertain
to a specific named person or property shall be served on the {28 to flood prevention or the conservation, development, wiliza
sonor owner of the property in the manner providedsienvice tion and disposal of wateMithout restriction by reason of enu
of a summons under 801.11 The court has jurisdiction to meration,the contracts may provide that the district on whose
enforcean order of the drainage board by injunctive or oth&ehalfthe contract is negotiated will:
appropriaterelief. (a) Provide without cost tthe United States all lands neees

(13) Authorizelegal counsel for theoard to represent an indi Sary for the construction of the project and for the subsequent
vidual owner of land with respect to any matter that arises undg@intenancand operation of the project.
this chapter (b) Contribute such part of the first costominstruction of such

History: 1989 a. 311993 a. 456 projectas is agreed upon with the United States, either in cash or
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in credits, for purchase of matera@l performance of work form courtas one petition, anall signatures to such petitions shall be
ing part of the project. countedin determining the jurisdiction of the court.

(c) Hold and save the United States harmless from claims foffistory: 1993 a. 456
damageso any property resulting from construction of herks  gg 5 contents of petition. (1) A petition for oganization

of the prOJ.ect.. . of a drainage district shall féded with the court and shall set
(d) Maintain and operate all the works after completion of thgp,-

projectin accordance with regulations prescribed by the U.S. gov (a) A description of théands proposed to be included in the
e e opioosa 225 distictand tha they il be mproved by crainage!
(b) That the public health guublic welfare will be promoted

88.23 Power of board to levy assessments for costs. by the drainage.

(1) In addition to the assessments for cost of construction-autho () A map or sketch of the area sought to be drained, with the
rized by s.88.35 the board may issue orders to levy assessmefptoposeddrains shown thereon.

for costs of maintenance and repair or for any other lawful expen (d) That the cost of construction will not exceed 75% of the
ditures of a drainage district. All of the assessments shall bepraisecenefits arising from such drainage.

apportioneddn the confirmed benefits then ifesft in the district (e) A proposed name or number for the district.

assessed. _ ~ () The names and addresses of the owaretismortgagees of
(2r) Theboard may authorizene or more owners of land inal| lands in the district, so far as known to the petitioners.
a drainage district to prepare a proposed assessment for cost c@ A request for the ganization of the drainage district.

constructionor maintenance and repar . (h) If the purpose of such petition is teelagement, repair or

(3) Assessmentsnadeunder this section are subject 0 S§paintenancef a drain, heretofore constructed under any law of
88.40t088.43 In nocase may the total assessments against 8 state, the petition shall give a general description ofithie
land exceed the benefits assessed against thatitdess an inter  \ith such particulars as the petitioners deem important.
estedperson agrees to pay such excess and furnishes the drainaqﬁ) In lieu of meeting with the requirements of s(). (d), the
board with _sd;mer%t security for ;he excess Eeneflts ofr unless th%titioners may file with the petition a written agreement that they
assessmens for the purpose of covering the cost of repair ar{gfy, pay such portion of the cost of construction as exceeds 75%

maintenancas defined in $58.63 ) of the appraised benefits to &Ehds resulting from the construc
(4) The board may borrow money and issue noteb@ds tjon of the proposed drainage works.

basedupon any assessments levied under this section in the sam@) The petition need not be verified
manneras for original assessments. History: 1977 c. 4491993 a. 456 '

History: 1971 c. 671993 a. 456 ’ ' ’

) 88.29 Referral of petition to board; examination of

88.24 Board to file annual report.  On or before December jands; hearing by board. (1) Upon receipt of a petition for
1 of each year the board shall file with the department of agricdkganizationof a drainage district the court or judge by order shall
ture, trade and consumer protection and the county zoning admigfer the petition to the drainage board and order the board to
istratora separate report, for the preceding year qndlng August gghortthereon.
on each drainage district under the boarilirisdiction. The (2) When a petition has been so referred to the board, the

reportsshallconstitute part of the records of the districts reportggh 5.4 with the aid of an enai ; P ;
b , gineer having the qualificatispsci
on, shall be verified by the oath of one or moréhef board mem  fieq in s.88.21 (5) shall examine the lands describedhe peti

bers,and shall contain: tion and all other lands that the board believes will be benefited or
(1) Afinancial statement. damagedby the proposed work and shall consider whether the
(2) A statement of albonds paid or issued during the preceddrainsas proposed in the petition are satisfactory

ing year (3) Theboard also shall hold a heariog the petition to ascer

(3) A statement of all work done during the preceding,yedein the suiciency of the signers and to hear all interested persons
specifyingwhere the same was done and the cost thereof.  who desire to be heard for or against the petition.

History: 1993 a. 456 (4) Theboard shall fix a time and place of the hearing on the
petition, on or conveniently near the lands described in the peti
ORGANIZATION OF DRAINAGE DISTRICTS tion, and shall give noticef the hearing as provided in&3.05
(2) (b) to the persons specified in&8.05 (4) (c)
88.27 Who may petition for organization of a drainage (5) Thenotice shall describe the lands involved and may be in

district. (1) Except as provided in suilm), any of the follow ~ Substantiallythe following form: .

ing may petition for the ganizationof a drainage district under ~_ “Notice is hereby given that the drainage board of .... county

this chapter: will meeton the .... day of .... , .... (year), at .... o’clock, .... M. at
(@) The owners of moréhan one-half in area of the landsthe (heredescribe the place of meeting) to consider the petition

ludina | thi incl iled in the circuit court of .... county to drain lands among which
\?v)i(t%%diﬂg (?rnac:rslag\gr(]j?gtribc)t/. istate, proposed to be inc UOIecj‘arethe following: (here describe the lands described in the peti

(b) The majority of landowners within the proposed drainad'on)' All persons interested may appear and be heard on the peti

district, owning at least one-third in area of the lands, excluding -
landsowned by this state, proposed to be included within sueh dis Dat€d-...
trict. ................

(Im) A state agengyas defined in s16.61 (2) (dymay not e
petitionfor the oganization of a drainage distfict.

(2) No petition having as many signes are required by this Drainage Board".
sectionshall be declaredoid, but the court may at any time permit (6) Theboard may adjourn the hearing to a time and place that
the petition to beamended in form and substance to conform to tliteconsiders convenient or necessafe board shall either make
facts,if the facts justify the ganization of a district. All petitions a public announcement of the time and place of the adjournment
for the oganization of the same or substantially the same distrmtgive notice as provided in88.05 (2) (b)}o the personspeci
filed prior to the hearing under&3.34shall be considered by thefied in s.88.05 (4) (ajandalso by publication of the notice once
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in the vicinity in a newspaper qualified under @85, such publi  through,or upon such waters, both within and beyond the limits
cationto be not more than 20 days nor less than 10 days leéoreof the drainage district; and

dateset for the adjourned hearing. (b) Procure, purchase condemn by proceedings had under
History: 1979 c. 175.50; 1993 a. 4561997 a. 250 ch. 32, riparian rights, rights of flowage, dams and waterpowers
. . ) . in such waters, both within and beyond the limits of the drainage
88.31 Special procedure in cases affecting navigable district.

waters. (1) Ifitis necessary to enter upon any waters that may gy |, 4| cases a drainage district is liable to the owner of
be navigable, or to acquire and remove any dam or obstruction o s rights, rights of flowage, dams and waterpowersafor
from the watersor to clean out, widen, deepen or straighten a opertytaken and for all damagegich may be occasioned to
streamthat may be navigable, the board shall file with the depa ch property by reason of any waténeon it. Such damages
mentof naturalresources an application for a permit to do thgnn :

A ) e X .~ shall be determined either by agreement, award of damages or
work. The board shall file with the application any '”format'o%ondemnatiorproceedings an)x/shzgl be paid by the drainagegis

that the boardor the department of natural resources conside[ t before the works done in the same manner in which -pay

necessary.The department shall specify by rule the informatio . ; .
to be included in an application. The application shall state that @i%ntsare made where lanase acquired by railroad companies

public health or welfare will be promoted by the removathef Hisgr;oiléjgesrzngtgon proceedings.

dam or other obstruction or by the straightening, cleaning out,

deepeningr widening of the waters and that other public rightgg 37  Report to the court. (1) Within 30 days after the final
in and public uses of the waters will rmt materially impaired. agjournmentof the hearingorovided for in $88.29 the board
The application shall be duly verified. shallreport in writing to the court:

res(garéjeps?t?aqlef(i:sigtti?:l;h:n?jpgllgcci[i?onr g‘?‘gaer?%tg‘nemggl (@) Whether the petition has the required number of signers;
tion, not less than 3 nanore than 8 weeks from the date of filing1mékr)())ve\évglyeg]rzirn;gee_Iands described in the petition will be

at a place convenient to the interested parties. lafigication L -
is for a permit to remove a dam, notice of the hearing shall be givgn(c) Whether other lands the vicinity draining to, from, or
to all interested persons as provided b§4s06 In all other cases, throughthe proposed drains, require drainage and if so a descrip
the department shall direct the applicaatgive notice under s. tion of the same;
88.05(2) (b)to the persons specified in@8.05 (4) (b) (d) Whether such drainage is feasible;
(3) At the hearing on the applicatioall interested persons () Whether the publibealth or public welfare will be pro
may appear and be heard. The department alsawalig an inde motedby the proposed work;
pendentnvestigation of the situation. (f) Whether the draingroposed in the petition will best accom
(4) Uponthe conclusion of the hearing and investigattbe, plish the drainage prayed fand the area that should be drained;
departmendf natural resources shall grant the permit if it finds: (g) Whether the benefits frosuchwork will exceed the cost
(a) That the public health and welfaséll be promoted by the of construction by the required amount;
proposedemoval of the daror other obstructions or by the pro  (h) Such other facts as in the opinion of the board will aid the
posedstraightening, cleaning out, deepening or widening of sucburtin its decision upon the report.

waters;and (2) The board may recommend to the court an incremse
(b) That the proposed work is necessary to the proper operatietreasén the area proposed in tpetition to be drained. If the
of the proposed drainage system; and proposeddrains are not satisfactory the board shatbommend

(c) That the proposed work willot materially impair the navi Otherdrains.
gability of any such waters and will not materially impair any (3) In determining whether public health and welfare will be
otherpublic right in or public uses of such waters. The enjoymemtomoted the board shall include in its consideration whether the
of natural scenic beauty is declared to be a public right to be conmulativeeffect of such drainage over a period of time wiikaf
sideredalong with other public rights. thetemperature of the water of lakes or streams, or will lower the

(4m) Thedepartment of natural resources shall grant or deiaterlevels of lakes or streams or of the subterranean sources that

the permit within 6 weeks after the conclusion of the hearing Gt!PPlyprivate and public water systems, and whether the general
the application. needfor the type of land that will be made available for cultivation

(5) Whengranting a permit under this section the departmeﬁ'ﬁ other purposes by such drainage iisiently great to warrant

of natural resources also shalitablish the minimum level at 1€ Possible harmful éécts described above.
which the afected waters may be maintained. (3m) If the area of the proposed district exceeds 200 acres, the

(6) Thedepartment of natural resources may require the-appffPortshall be submitted to the department of agriculture, trade
cantfor thepermit to submit a plan for the work to be done in thg'dconsumer protectionefore it is filed with the court. Wfin =~
watersin question andnay amend or modify such plan beforé 5 days after receipt of the report, the department shall return it

approvingit. The department may any time, on the application With & copy of the report prepared unde8&J11 (3) and(5) with

of any interested person, further amend such plan when the sgﬁ%‘fcc&m{nepdat'on for approval or disapprofaalthe creation
canbe done without materially impairing the navigabilityamfy ot the aistrict.

suchwaters and without materially impairing any other public (4) Theboard shall attach to its repgmoof of the service of
right. noticeof hearing on the petition together with a copy of its minutes

(7) Upongranting a permitinder this section, the departmen?fH‘T‘;grh_ hlegeglgr;gé 46456
forthwith shalltransmit to the secretary of the drainage board a v '

copy of the permitand the relevant findings, orders and approve}éh33 Drainage project may be stopped prior to orga -
plans. . . . ) nization of district. (1) At anytime prior to the entry of the
(8) Subjectto other restrictions imposed by this chapter order oganizing adrainage district, the owners who represent a
drainageboard which has obtained a permit under this chapt@fjority of the lands described in the petition for drainage or who
may: representa majorityof the lands contained in the report of the
(a) Do all acts necessary in and about the surveying, laying alrainageboard may file with the court a petition requesting that
constructingyepairing, altering the course of, egiag, clearing, no further proceeding be had and thaffuxdher expense chge-
deepeningwidening, protecting and maintaining any drain ableto the proposed drainage district be incurred.
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(2) Upon receipt of theetitionthe court shall fix a time and in theproposed districts should be included in one district or in a
placeof the hearing on the petition and shall cause notice of tessemumber of districts than the petitions call, fine court may
hearingto be given as provided in&3.05 (1) (b)to the persons by order oganize such territory into such number of districts as
specifiedin s.88.05 (4) (b) If on the hearing the court finds thatit deems will best conform tihe purposes of this chapter the
the petition is signed by the required number of owners, that notimeurtmay annex any territory asking to bgamized as a drainage
of the hearing was properly given, and thatdbeditions of sub. districtto a district already ganized.

(3) have been met, it shall enter an order diredtingthe proceed  (8) The territory in a district need not be all in one body if:
ingsto oganize the district cease. (a) Itis so situated that the public health or public welfare will
(3) As a condition of issuing the order under @), the court  be promoted by drainage of each separate body thereof; and
shall require those petitioners under this sectidio also were (p) Thecost of construction in each separate body thereof will

petitionersunder s88.27to pay the expenses of the hearing undgjot exceed 75% of the benefitste derived from the proposed

this section and all expenses incurred to date in connection Wi{Brk therein: and

thgigg?gefg‘é'ggiég ganize the district. (c) The court is satisfied that the proposed work can be more
y: & cheaply done or maintained in a single district than otherwise.

88.34 Hearing by the court; organization of drainage (9) Theorder oganizing a drainage district shall lecorded
district. (1) When the board has filed its report with the courtVith the register of deeds of each county in which lands of the dis
including any reports required by&8.11, the court shall fix a time trict are located.
and place of hearing)n the report and shall cause notice to beH|story: 1977 c. 135.19; 1977 c. 4491989 a. 311993 a. 301456, 1997 a. 250
givenunder s88.05 (1) (b}o the persons specified in88.05 (4) 88.35 Laying out drains, assessment of benefits and
©) . ) ) ) award of damages in newly organized district. (1) Upon

(2) The order fixing the hearing may be in substantially thghe oganization of a drainage district, the board shall withattie
following form and a copy of the order may be served as noticefdfanengineer having the qualifications specified i8&21 (5)

Ehe_ hegring: (a) Lay out drains of stitient depth to adequately drain the
Circuit court for ... county landsproposed to be drained, including the preparation of profiles
In the matter of the .... drainage. showingthe grades of all drains aadnap showing the boundaries

Whereasa report has been filed in this court by the coun@f the drainage district and the proposed location of all drains;
drainageboard recommending the drainage of the following (b) Assess the benefits that will accrue to each parcel of land
describedands: (here describe the lands reported for drainag®enefited;

It is ordered that the report be heard and examined kéfsere  (c) Award damages to such lands as will be damaged;
courton the.... day of ..., ... (year), at ... o’clock .... M. atthe (d) Estimate the cost of construction;

(herestate the place of hearing) at which time and place altinter (e) Assess the cost of construction against the benefited lands
estedpersons may appear and be heard. All objections must bgiRroportion to the benefits received by each;
writing and comply with s88.07 (1) (f) Estimate the annual cost of maintenance and operation of

Dated .... the drainage district.

-------- (2) In laying out the drains the boastall not be confined to
Circuit Judge” thepoints of commencement, routes or end points of the drains or

(3) Thecourt shall make an ordemgamizingthe drainage dis the numbey extent or size of the drains, or the location, man

trict and direct the board to proceed with all convenient spee@itentof any drain as proposed by the petition undéB<8 but

on such hearing the court finds each of the following facts: ~ shall locate, design, lay out and plan the drains in the manner that
(a) That the petition or petitions havefaiént signers. seemdest to the board to promote the public health or wediizde

. . " : to drain or to protect the lands of the parties interested with the
(b) That the landdlescribed in the petitions together with anYeastdamage gnd greatest benefit to a‘l)l of thiecaéd lands. In

ﬁgd;t'?lng‘”gn?ﬁ reiommeg(a\f/sd”?y theard for drainage will be determiningthe suficiency of the depth and capacity of the
proved by the p c_)pose OrKk. . . cgrains,the board shall consider whetlwther lands lie above and
(c) Thatthe public health or public welfare will be promoteqy ainin the direction ofthrough and along the general course of
thereby. o the proposed drains.
(d) That the cost of construction will not exceed 75% of the (3) If theboard finds that the drainage district, as described in
benefitsto be derived from the proposed work. the petition under £8.28 will not embrace all the lands that will
(f) That the proposed work will not materially injure or impaibe benefited by the proposed warkthat it will include lands that
fish habitat or wildlife habitat or scenic beauty or the conservatigfill not bebenefited or do not need to be included in the drainage
of natural resources or other public rights or interests. district for any purpose, it may extend or contract the boundaries
(4) If the court finds the facts stated in s{#).(a) (b), (c) and of the district so as to include or exclude all such lands using the
(f) but finds that the cost of construction will exceed 75% of thgroceduresn s.88.780r 88.8Q
benefitsto be derived from the proposed work, the court neverthe (4) In assessing benefits to farm lands, the board abadi
less shall aranize the drainage district if, withir) days, petition tain and consider the depth, quality and character of the surface
ers file with the court a bond with sfidient sureties to be andsubsoils, the thoroughness of drainage, tHidlify of drain
approvedby the court and conditionddr the payment of the age,the uses to which tHand when drained will be adapted, and
excesr deposits and leaves with the court a sum of money thdltother material elements entering into the increase inahe

the court determines will cover the excess. of such land resulting from the proposed work.

(5) Unless the conditions specified in s¢®) or (4) aremet, (5) If the damages to any land exceeds the assessment for cost
the court shall deny the petition and shall tax the taxable costsoffconstruction levied against such land the exsbsaél be paid
the proceedings as provided in88.08 out of the assessment for cost of construction levied against all

(6) Thecourt may include in a proposed drainage district agnds.
landsrequiring drainage and lying adjacentfte lands described  (5m) If navigable waters arefa€ted by the proposed drain
in the petition and shall not lose jurisdiction by reason of bringirage, the drainage board shall obtain a permit uncss.31
in lands not described in the petition. (6) Uponthe completion of its duties under sufdg.to (5m),

(7) If there are petitions before the court tgamize 2 or more the board shalprepare a written report, including a copy of any
drainagedistricts andhe court is of the opinion that the territorymaps,plans or profiles that it hgwepared. The assessment of
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benefitsand awards of damages shall be set forth in substantially
thefollowing form: [See Figure 88.35 (6) following]

Figure 88.35 (6):

Assessed Assessed for Net assessment
Description of land or name of corporation benefits construction Damages for construction
Section 6, dwn — — — —
Range, SE 1/4 NE 1/4 $ 850.00 $ 425.00 $ 10.50 $414.50
Lot 1 400.00 200.00 — 200.00
Village of 2,500.00 1,250.00 666.00 584.00
B.G. & Q. Ry. Co. 1,000.00 500.00 600.00 —
Town of — — 150.00 —

(7) If the area of the district exceeds 200 adhesreport shall whether or not the area drained by the new drain is within the
be submitted to the department of agriculture, trade and consuth@inagedistrict, the drainage board by order may assess against
protection. Within 45 days after its receipt, the department shale newly drained land a reasonable share of the cost of construct
returnit with a copy of the report prepared unde8&I11 (3)and ing the existing district drain. If an assessment is made under this
(5) and the departmestapproval or disapproval of the report-presectionand the area drained by the new drain is not within the
paredunder sub(6). drainagedistrict, the drainage board shall proceed unde8.3.8

History: 1979 c. 10,1989 a. 311993 a. 456 to annex the land to the drainage district.

. . History: 1993 a. 456
88.36 Hearing on report. (1) Upon the completion of the NOTE: 1993 Wwis. Act 456 which creates this section, contains extensive

reportprovided for in s88.35 the drainagéoard shall fix the time explanatory notes.

andplace of the hearing on the report and shall cause notice of the

hearingto be given under §8.05 (2) (bYo the persons specified 88.41 Payment of assessments for costs. (1) Al

in s.88.05 (4) (¢) assessmenfsr costs are due and payable 4 months after the date
(2) At the hearing on the report the drainage board shall h@g}whlch the order maklng the assessments is issued unless the

all objections to the report by any person who feels aggrieveddrainageboard by order directs thite assessments may be paid
(3) With regard to objections relating to assessment of-berl instalments. Assessments .shall be paid to the county treasurer

fits against or award of damages to specified lands, any evidefiefréasurer of the drainage district.

may be introduced which tends to estabhighat assessments or  (2) At the time of issuing an order making assessments for

awardswould be equitable as compared with other lands in tkests,or at any time after issuance of the order but before the

district. issuanceof bonds or notes which are a lien on the assessments, the
(4) If the drainagéoard finds that the report requires modifi drainageboard may order the assessments for costs to be payable

cationor amendment, it shall modify or amend the report as tipannual instalments. The drainage board shall order the-instal

factswarrant. mentsto be payable in such amounts and at such times as will be

(5) Upona determination by the board that the report is ﬁna{:ﬁ)nvenlenlfor the accomplishment of the proposed work or for
the board shall proceed with the work as provided BBs62 the payment of the principal and interest of the notes or bonds of
(6) The boardmay not proceed with the work unless it findéhe drainage district, subjef:t to the following limitations: .
thatthe cost of construction of the work necessary under the orde{@) The number of annuaistalments may not exceed 15 in the
will not exceed 75% of the total assessment of benefits agafisieof assessments for cost of construction or 3 in the case of
thoselands whose assessments of benefits and awaddsrafges assessmentsr cost of repairs.
aresought to be confirmed by the order (b) The first instalment is due and payable on September 1 fol
History: 1977 c. 135%.19; 1993 a. 4561995 a. 225 lowing the drainage boarsl'order directing payment in instal
mentsand one instalment, together with all accrued interest, is due
GENERAL RULES APPLICABLE TO ASSESSMENTS andpayable on September 1 of each succeeytag except that
the drainage board in its order may direct a delay in the-com
88.40 Assessments for costs to be certified to register mencemenbf the payment of instalments for the cost of construc
of deeds; assessments are lienon lands. (1) Immediately tion to September 1 of some yewt more than 5 years after Sep
after the issuance of a drainage board order levying any asséggberl of the year in which the first payment otherwiseuld
mentsfor costs, whether original or supplemental, the draina§é due.
boardshallrecord in the dice of the register of deeds in each (3) Any owner of land assessed for costs jrayany time
countyin which the assessed lands are situated a certifiedofopyeforethe board contracts to borrow money upon notes or bonds
the order including a true description of each parcel of land in thehseduponsuch assessment, pay to the county treasurer as trea
countythat was so assessed and the amount that it was assessgédrof the drainage district tremount of the assessment against
(2) From the time of recording the order confirming suchthe owners land or any tract thereof, together with any interest
assessmenfsr costs untithey are paid, such assessments and ttieethereon.
interestthereon are a first lien upon the lands assessed and takgq) The following rules govern interest on assessméots
priority over all other liens amortgages except liens for generatosts:
:ﬁxesqnqtllefni_ undefr SQQhZ.StJH (8)|. (|)and292.iz1 regardless of 3y Al assessments for costs shall draw interest at the rate of
egnc\)/Chy in imé ot suc Ot errl_ 'Ens olr_ mor gFgZSH b f6ll% per year unless the drainage board orderdexetit rate.
pai(d,)th e bgg%“gﬁ;?gigg&g |V|¥ vlvcritilr?gaalggtios?agt?baua; ”i?{' u y(b) Interest shall run .from the date of cpnfirmation of the
Suchsatisfaction may be recorded in théia of the register of 2SSessmeninless the drainage board ordersittierest to com
deeds. mengeat a Iater date, biriterest shall be Walvged if t.he assessment
History: 1993 a. 453456 1995 a. 2271997 a. 27 is paid within 60 days after the date of confirmation.
(c) If instalment payments have been authorized pursuant to
88.405 Assessment for connection to district drain. sub.(2), interest shall be computed as of September 1 and-s pay
When any new drain is connected to an existing disttietin, ableannually on that date.
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(e) Interest shall be collected in the same maasdhe pringi (3) No drainageassessment is void or voidable for irregularity
pal of the assessment. in the proceedings unless it is shown that the assessment is inequi
(f) If it becomes necessary to certify past dssessments  table.
the clerk of the town, village or city for collection, the provisions (4) An interested person shall submit a petition under(@yb.

of s.88.42relating to interest also are applicable. andobtain either the decision of the drainage board under this sec
History: 1979 c. 10s.60 (13) 1991 a. 3161993 a. 4561997 a. 27 tion or a denial of theetition for a hearing before seeking judicial
review of the drainage boarglorder levying an assessment.
88.42 Unpaid drainage assessments to be collected as History: 1991 a. 3161993 a. 456

taxes. (1) The secretarpf the drainage board shall, in accord

ancewith s.88.19 keep a separate record of all assessmentsg®.45 Procedure upon discovering omitted  assess -
eachdrainage district under the boarglirisdiction. On or before ments. (1) Upon learning of an omission to assess benefits or
Decemberl of each yeathe secretary shall certill past due to assess costs or to award damages to any lands in a district, the
assessmenfsr costs, including past due instalments, to the clegoardshall issue an order making the assessnwerawards that

of the town, village or city in which thdelinquent lands are the board considers just.

locatedor assessedpecifying the amount due from each tract, 2y N omission tassess benefits or to assess for costs or to

parcelor easement. The amount certified shall include intmes%warddamages to any lands in a district renders any assessment
therate of 6% per year computed through December 31 of the GUrihe district voidable.

rentyear (3) This section is retroactive
(2) Eachtown, village and city clerk shall insert in the tax roll ;. 1993 4. 456 '

for each yearbut in a column separate from the general tax, the
amountscertified tothat clerk by the secretary of the board undeyg 46 Reassessment of benefits. (1) At any time after the

sub.(1). Such assessments and interest shall be collected inéQﬁiration of 5 years from the order of the board assessing benefits

same manner as general taxes, except that the personal proRetiyyrainage district, owneds land in the district may petition

of natural persons and private corporations, and all lands excgRlgrainage board for a reassessment of benefits on the ground

thoseagainst which assessmemtsre made, are not liable to-sei it the original assessment of benefits is inequitable and unjust.

zureand sale therefor . . The petition shall be signed by at least one—tenth of the owners of
(3) In case of failureo certify or collect the unpaid assessjandwithin the district olby the owners of at least one—tenth of the

mentsin any one year or if mistakes are made in certifying or cQhndswithin the district.

lecting assessments, the same may be certified, corrected and °°k2) Upon receipt of a petition meeting the requirements of sub.

lectedin any subsequent year . (1), the board shall either schedule a hearing on the matter to be
(4) All drainage assessments collected by the ditggeor  held within 60 days after receiving the petition or issue an order
town treasurer shall be settled under4.23 74.250r 74.30with  denyingthe petition within 60 days after receiving the petition.
the countytreasurer of the county in which the drainage boajygljt appeargo the board that the original assessment of benefits
with jurisdiction of the district is located, and the citilage or  throughoutthe drainage distriotvas uniformly low or substan
town treasurer shall obtain and file the proper receipt for thgyly so, by reason of the application of a substandard evaluation
assessments.The county treasurer shall promptly credit they gther cause, the board shall isaneorder adjusting all benefits
amountsreceived under this subsection to the drainage distrigtsine district so as to correct the inequities and injustices.

enl-f::,ltgg/t Olgggec?ToosL.lggs(iS) 1987 a. 3781991 a. 3161993 a. 4561995 a. (4) A reassessment under this section supersedes all prior
25 assessmentsf benefits, subject in every case t88.02
History: 1979 c. 105.60 (11); 1993 a. 456
88.43 Collection of assessments as delinquent taxes. )
(1) If the amounts certified to the town, village or city clerkler 88.47 Apportionment  of assessments when assessed
s.88.42are not collected by the town, village or city treasureparcel is divided. If any tract of land which has been assessed
suchtreasurer shall return them to the county treasiréite same benefitsas a unit subsequently is divided into smaller partes,
mannerand at the same time as delinquent taxes, but separakgigrdshallissue an order to apportion the assessment, and any
therefrom. The county treasurer shaiollect unpaid drainage unpaid assessment for costmsed thereon, among the several
assessmentsnder subchVIl of ch. 74 divisionsin a manner that is equitable.
(4) Unlessin conflict with this chaptetherules of law in chs, ~ HiStory: 1977 ¢. 4491993 a. 456
74 and75 which are applicable to the collection of gen¢saks

applyto the collection of delinquent drainage assessments.
History: 1987 a. 3781989 a. 56

88.48 Assessment of county and municipal lands.
(1) Lands owned by a counfytown, village or city may be
assessetenefits, awarded damages and assessed for costs the
88.44 Contesting validity of assessments. (1) If an Sameas other lands within the district. Notice of hearing on the
interestedperson petitions the drainageard for review of the reéportassessing benefits against such lands shall be served on the
validity of any order assessing benefits or costs, correctifitgrk of the countytown, village or city in the same manraes
omitted assessments, reassessing benefispportioning bene Uponresident landowners.
fits upon division ofa parcel, the drainage board shall fix a time (2) As assessments for costs levied against anywiigge or
and place of hearing and require all interespeaisons to show town become due, the board shall certify the assessments to the
causewhy the assessment shoblel modified. The order to showclerk of the city village or town,andthe clerk shall place them
causeshall beserved as provided in801.11upon such persons uponthe next tax roll.If the assessments exceed one—fourth of one
asthe court directs. percent of the assessed value of the property in thevdlage or

(2) Any person objecting to the validation of the assessmdftvn for the last previous assessed valuation,ab@essments
shall,on or before the day fixed for the hearing, file a writttete  Shall be paid in instalments of one—fourth of one pent of the
ment of the persors objections with the drainage board. Th&aluationfor each year until paidnless the drainage board orders
drainageboard shall hear the objections at the time fixed for tieempaid in smaller amounts.
hearingand S-ha”enter an o_rder directing all nec-essary amend ?éﬁ?\rg;nigfysdaiét‘rligfland is subject to assessment by a drainage board. State ex
mentsgnd curing qll defects in the former proceedings or gmall o Town of Norway v Racine County Drainage Board, 220 W (2d) 595, 583 NW
dervalid and binding the former order (2d) 437 (Ct. App. 1998).
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88.49 Assessment of one district by another; judg - money without holding a hearing. In other cases88.065
ment against district.  If one district, by order of the drainageapplies. When necessargdditional assessments to pay the loans
board,hasassessed another district for_special b_en_efits, or ifshallbe made under 88.23

moneyjudgment has been rendered against any district, the boardg) Exceptin the case of refunding bonds, no evidence of
shallassess upon the lands of the district that is liable a sum tgfebtednessf a district running for more than one year is valid

is sufiicient to pay the assessment or judgment. The drainagQessapproved by the attorney general and unless it bears-a state
boardmay order that the assessment be payable in instalmenggentshowing the approval.

History: 1993 a. 456 (7) Theboard shall keep a record of all bonds and notes issued
88.50 When state lands subject to assessment; right— on behalf of a district. Such record shall show with respesath

of-way across state lands. (1) Agriculturallands owned by Pondand note the numheseries, date, principal, rateioferest
the state are subject to assessment in drainage proceedings. (h@¢ate of maturity thereof, the date when interest is due thereon
lands owned by the state are not subject to such assessm@Rglany payments made. If a bond or note is refunded it shall be
Whenevetthestate acquires lands against which drainage asseé8@rked Refunded by No. ....". The board shall execute all bonds
mentshave been made and which no longer will be subject @ notes ibffers to the public that mature after more than one year
assessmenthe stateshall pay the district all unpaid assessmengsprovidedin s.67.08 (1)and may register these bonds or notes
againstsuch lands, whether due or not. The secretary of the bodfglers.67.09
then shall remove the lands from the distscssessment roll.  History: 1983 a. 241987 a. 2751991 a. 3161993 a. 456
Acquisition of such lands byhe state shall not be construed as . . L .
prohibiting maintenance of existing drains. 88.55 Refunding district obligations. (1) The drainage

(2) No drain may be constructed on lands owned bystate boardmay refund bonds of the district and issue new bonds of the

or on lands on which the state exercises management cbytrofliStrict payable ovea term determined by the board. The aggre
easementlease or otherwise, without the written permission §ateprincipal amounof the new bonds shall not exceed the aggre
the agency responsible for the lands. The agency shall grant s§@f¢ Principal amount of the refunded bonds and the unpaid
permissiorupon application made to it, unless it finds after notic@¢cruednterest on themThe new bonds shall bear interest at a
andpublic hearing thereon that tpeoposed drain will be injuri "ate approved by the board.

ousto the use of the property for the purposes for which it was (2) Whenbonds of thelistrict have been refunded or are about
acquiredby the agency Any administrativedecision on the to be refunded under sufl), the board mayon petition of one or
application,or any findings or order of the agency after publiolorelandowners or of the board, extend the time in which to pay
hearing,made hereunder shall be subject to revieder ch227. assessment®r construction to September 1 next precedimeg

History: 1993 a. 490 duedate of a like portion of the refunding bonds which are liens
thereon. In such event, the face alf unpaid past due assessments
BORROWINGMONEY; REFINANCING; so extended, together with all interest, penalties angebashall
COMPROMISE OF DEBTS bea lien on the lands against which the assessments were origi

nally made. The board may make all orcend do all other things
necessaryo carry into efect the extension of time.

88.54 Borrowing money. (1) At any time after the filing of History: 1993 a. 456

a petition for oganization of adrainage district but before the
courtissues an order @anizing the drainaggistrict, the drainage
boardmay, with the consent of the court, borrow money in th

S?n;ﬁ?zf;ggnproposed drainage district to defray the EXPENSex Bhesin full, the board may enter into a written compromise agree
9 ) ) .mentwith the owners of not less than 70% of its obligations.
(2) Theboard may borrow money in an amount not exceediighensuch agreement has been signed by members of the board
thethen unpaid assessments for costs, for the purpose of payjRgthe owners of 70% of such obligations, all creditors of the dis
any or all obligations of a drainage district or for refunding existrict are subject to such agreement to the same extent as these sign
ing notes or bonds. The board may secure the indebtednesg,B\he agreement, and their claims shall be treated iesaiects
notesor bonds of thelistrict, bearing interest at a rate approve?sif they had executed such agreement.
by the board andunning not beyond one year after the due date ) Whenevera drainage district is unable to pay its obliga
of the last instalment of the assessments on account of which thé?) ge dis ' pay g
moneywas borrowed. The notes aohds constitute a lien upontionsin full, the board may file with the court a petitian an order
all confirmed assessments for costs that are unpaid at thengmePProvinga settlement of claims and directiag equitable dis

notesare given or bonds issued. Board membeesnot person tribution of net assets among the creditors of the district. Such
ally liable on the notes or bonds. petitionshall list the available assets of the district, the obligations

cg the districtthe owners of such obligations and their names and

(3) If the board desires to borrow money upon the notes :
bondsof a drainage district to be paid during a series of years ﬁ%dressesr, i unknc_)wn, a statement of that fact, and shall state
ethera compromise agreement has been executed sober

afterthe lapse of a perioaf not more than 3 years, the board sha If such agreement has been ted thereof shall b
first publish a class 2 notice, under 8B5, to invite proposals to ). If such agreement has been executed, a copy thereof shall be

furnishthe moneydesired at the most favorable rate of interest ttachedo the pe.tltllon. .

if notesor bonds are issued at a specific rate of interest approved3) Upon receiving a petition under suf2), the court shall

by the board, proposals to purchase the notes or bonds at the @jeigfan order fixing a time not less than 4 months nor more than
premium. If the advertisement is made without success and if thénonths after receipt of the petition within which creditors shall

boardis unable to sell the notes or bonds at par or above, the bddsenttheir claims for examination and allowance. The order

may sell the notesr bonds at private sale at the best price it cafiallalso fix a time and place for hearing on claims and publica

obtain for them. tion and noticeshall be given under 88.05 (1) (b}o all creditors

(4) If at any time the board finds that a district does not ha@ the district whose names and addresses are known.
or will not have suicient funds on hand to pay any lawful (4) Thecourt shall receive, examine and adjust all claims and
indebtednessf the district when the indebtedness becomes duiemandsagainst the districtAt the time set for hearing on claims,
or if any extraordinary emgency requireborrowing, the board any claim may be allowed which is accompanied by a statement
may borrow money to pay the indebtedness or meet the-emef account verified by &flavit and to which no objection is
gency. If the amount to be borrowed does not exceed $8,000 ardeived,except that no claim shall adlowed until the court is
the loan does not run beyond one y#a board may borrow the satisfiedthat it is just.

88.56 Compromise and discharge of obligations.
Whenevera drainage distrids unable to pay its bonds and
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(5) Thecourt shall make a statement embracing a list of th@ardmay hire an inspector or authorize one or more owners of
claimspresented against the district and those presented as a lsgtetin the drainage district to make the inspection or members of
off. Such statement shall show how much was allowed and hthe board may themselves make the inspection.
much disallowed ineach case, together with the final balance, (2) Theboard shall establish fund for the payment of costs
whetherin favor of the creditor or the district. Sustatement of maintenance and repaWhenever the amount of the fund falls
shallbe filed by the judge and shall stamsithe judgment of the belowan amount equivalent to 5% of the confirmed benefits cur
court. The court maynake an order directing that the availableently in effect in the district, the board shall levy an additional
balanceof the funds of the district, after costs are paid, be distrigssessmeninder s88.23for maintenance and repaifssess
utedamong the district’ creditors as equity requires and disghar mentsfor costs of maintenance and repair shall be apportioned on

ing the district from further liability on its obligations. the basis of the confirmed benefits then ifeetin the district but
(6) All claims against a district whi@re not filed within the maybe made notwithstanding the fact that assessments of benefits
time limited by this section are barred. in the district may havbeen exhausted by previous assessments
History: 1993 a. 456 for other costs. Assessments for costs of maintenanae paid
) ] i including costs incurred and per diems earned by board members
88.61 Laying out drains, assessment of benefits and undersub.(1), are not limited by the extent of unexhausted assess

award of damages in existing drainage district. ~ After the mentsof benefits in the district and shall notd@unted in deter
organizationof a drainage district and the construction of draingining whether there are unexhaustssessments of benefits
underthe procedures in s38.35and88.36 if the drainage board againstwhich assessments for costs other than those authorized by
proposesto construct additional drains in the existing drainagis section may be made.

district, it shall prepare reports, assess benefits and damages, cory3) |n this section “maintenance arepair’ refers to the resto
ducta hearing and determimests and benefits substantially a5tion of a drain or any part thereof as nearly as practicable to the
providedunder ss88.35and88.36 samecondition as when originally constructed or subsequently

History: 1993 a. 456 . . . . . .
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive improved, including resloping of open ditches and leveling of

explanatory notes. spoil banks or excavated materials, and such routine operations as
from time totime may be required to remove obstructions and pre
CONSTRUCTION,MAINTENANCE AND servethe eficiency of the drains. The terms do not include any
IMPROVEMENT OF DRAINS substantiabr material alteratiorenlagement or extension of the

drainagesystem of the district.
- . . (4) Thedrainage board may use the funds assessed for mainte
88.62 Conditions relative to doing of work. (1) The ,anceqnd repair to pay for the costs of undertaking or defending

Wawsuit involving the board, a board member or a drainage dis

work or the board may enter into contracts to have the work dojg.t o for representing an owner of land in a drainage district as

Theboard may advertise for bids and shall do so in all cases Wﬁ&idedin 5.88.21 (13) The board shall allocate the costs to
the work to be done will cost in excess of $10,000. When ti dividual drainage districts in an equitable manner

boardis required to advertise for bids, the boahall publish a ™o 1993 a. 456

class2 notice, under ct285 and other notices that the board€on  see note to 30.10, citing 63 Attgen. 493, concerning navigable ditches.

sidersappropriate, and the work shall be let to the lowest responsi ) o

ble bidder unless in the boasdopinion the bid is unreasonably88.64 Assessment against municipalities for enlarge -

high and a lower bid can be obtained. The board may continue ffi@nt or maintenance of drains. (1) In this section:

letting of the work from time to time, and may reject any or all (a) “Enlarge” means to increase the capacity of a drain te con

bids. vey water including adding facilities such as pumps or lift-sta
(2) Beforethe board or its contractor may enter on lands f&©ns, by performing any necessary construction.

the construction of any drain on the lands, any damages awardedb) “Municipality” means a cityvillage or town.

to the owners of the lands in excess of assessments against th@) A drainage board may assess a municipality with territory

landsfor the cost of construction must have been paid or tenderegstreanfrom any drain for any costs of ergarg or maintaining

If the owner is unknown or the board for antlger reason cannot the drain that are attributable to increased wétew from land

safelypay the owneiit may deposit the net damages ireaorow within the municipality If the drainage board assesses a portion

accountfor the benefibf the owner or other party who is entitledof the costs of enlging or maintaining a drain againstranici

to the damages, to be paid distributed when payment can bepality, the drainage board shall use the proceduader this sec

madeto the owner or other party or released after 5 years, whigion.

everoccurs first. Notwithstanding ch77, any funds not claimed  (3) Thedrainage board shall obtain a report prepared by-a pro

in 5 years may be retained by the drainage board for the beneffe@ksionalengineer who iselected from the list specified in s.

thedrainage district for whicthe funds are held, after the boarddg .21 (5). The report shall include all of the following:

publishesa class 2 notice under c¥85 and mails notice to the 4y Theconstruction and costs that are necessary to restore the

last-knownaddress of each owner or other party regarding teyin 5o that it conveys theame amount of water as when most

existenceof the unclaimed funds. The payment has the sa entlyconstructed or enlged.

gggﬁég?ﬁ;:%ienz ;3 eind acceptance of damages by the perso&) The construction and costs tlaa¢ necessary to ergarthe
. " L drainto convey the flow of water from any laimthe drainage
(3) If drainage work is undertaken imavigable waters, the gjstrict or upstream from the drainage district thas been newly
drainageboard shall obtaia permit under £0.200r88.31or ch.  grainedsince the drain was most recentynstructed or eniged.
31|_,|‘as directed by the department of natural resources. (c) Theconstruction and costs that are necessary togertiae
istory: 1987 a. 2751991 a. 3161993 a. 456 Y
drainto convey thdlow of surface water from upstream sources
88.63 Maintenance and repair of drains. (1) Itis the duty thatrepresents an increase in flow since the drain was most
of the drainage board to maintain in good condition the drains'@fentlyconstructed or enlged.
all districts under the boasjurisdiction and to repair such drains (d) Of the increased flow identified in p&e), the amount of
when necessaryThe boardhall have all drains under its jurisdic thatflow that is attributable to each municipality with territory in
tion inspected annually to determine the need for maintersmte the watershed above the drain, based proportionaliglioof the
repairwork. The board shall apportion the cost of such inspectifsilowing:
to the various districts involved arnlde cost shall be paid out of 1. The increased flow into the drain from impermeable sur
any funds ofthe district available for maintenance and repliitre  facessuch as roads, parking lots or roofs since the draimeas
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recentlyconstructed or enlged, whether or not the impermeablendbridges made necessary by such drdihe drainage board
surfacesare within the watershed. shallinclude such costs in its cost of construction, as setiforth
2. The increased flow into the drain from the disgeaof its report of benefits and damages, and shall award them as dam

wastewaterfrom a sewage treatment plant sirtbe drain was agesto the railway company The bridge or culvert shall be
mostrecently constructedr enlaged, whether or not the sourcedesigneddy the districts engineer anthe design submitted to the
of the wastewater is within the watershed. railway companyfor approval. If a dispute arises as to the-ade

(e) The maintenance costs that are attributable to the flow@acy ©f the design, eitheparty may submit the dispute to the

surfacewater from upstream sources thepresents an increaseO!ice of the commissioner of railroads bing with the ofice a

; ; ; statements to the facts involved and the nature of the dispute.
n f(lz\)N LSJISSEézﬁqSIr:tlir:):vsfthm:rsé;fte:rtnlgecrosnlqségufrid d?;ﬁ[;]aé The ofice shall investigate and determitiee matter in contre

) . ' ersyin accordance with c95 and any order it makes in such
ol o e s g o s o LG a2 T St e
88.05(4) (c)and to the clerk asach municipality identified in the P’ P> orought under ¢ . .
reportas responsible for a portion of the costs of emaror . (3) (8) Whenever the cleaning out, deepening or reconstruc
maintainingthe drain. At the hearing on the report, the drainag'?é)n of a drain crossing a railway right-of-way requires the lewer
boardshall hear all objections to the report by any aggrieved p&td Of a culvert through such right-of-way in order to provide

son. Representatives of a municipality may introduce evidengd€ctivedrainage, the drainage board shall proceed as provided

thattends to establish a téfent allocation of costs. If the drain ' SUbs{(4) to (7). Except as provided in pgb), the expenses

ageboard finds that theeport requires modification or amend iNvolvedin such lowering shall be borne by the drainage district
ment,it shall modify or amend the report as the facts warrant, O @S provided by mutual agreement between the raitweypany

(5) At the conclusion of the hearing and after completion glndthe drainage board. . .
the final report, the drainage boastiall issue an order directing (b) Whenever a railroad is being constructed or reconstructed

eachmunicipality to pay the portion of the cost of eglag or acrossa drainage district’drain, or a culvert in suarain is being

maintainingthe drain as determined in the repdftthe drainage '€Placed.the railway companghall consult with the drainage

boardordersor allows landowners in the drainage district to pa&?ﬁ{ggﬁ]\’éng é;tmsg{c\}&?\?cﬁfssuuc%h ddrgitrrlu\:/\t/;grlé?de g&tr.p(ﬁ‘S:n(;/fng/eerrt

for the costs of enlging or maintaining therain in instalments, DS A X h i

the drainage board shall permit a municipality to pay the asse8§Similar opening in a railway right-of-way is installed at a grade

mentin instalments. The drainage board shall mail the order to fjgherthan the deptat which such drain was laid out, the expen
sesinvolved in any future lowering of the culvert pursuarnpao

clerk of each municipality by certified mail. h
(6) Any municipality afected by the ordemay within 120 (a) shall beborne by the railway company unless the company was
y pality y % misled by the drainage board as to the proper grade at which to

daysafter receipt of the order under sib), request thestate ; g ;
drainageengineer to review the final report and order ofdizn Bnusrgzlighelglélzl/fert. This paragraph applies only to work done after

ageboard. The state drainage engineer srufiplete the review (4) Wheneverit becomes necessary to open a railway right—
of the final report and order within 120 days after receiving th? y P y g

requesfrom themunicipality The state drainage engineer shaffi-ayin order to permit cleaning out or repairing any district
q paliy 9 g drain, the board shall ascertain the reasonable cost thereof and,

issuea report on whether the drainage board order compltbs exceptas otherwise provided in su8), shall award such cost as

the report prepared undsub.(3), including a recommendation X %
thatthe drainage boardfam, modify and afirm or reverse the damagesto the railway company in the bozdreport when
order. The state drainage enginstll mail a copy of the report 25S€ssinghe cost of repairs. S .
andrecommendation to the drainage boardtaneach municipal ~ (5) Upon receiving 30 days’ notice in writing, any railway
ity that is subject to an order under s{&). Upon receiving the companyacross whose right-of-way any drainage district drain
statedrainage enginel report and recommendation, the drainis laid out shall open its right-of-way to permit the board and its
age board shall prompﬂy issue an order téiradf, mod|fy and COﬂtraCtprSﬁgentS or employes tmnstruct, clean out or repair
affirm or reversets previous order and mail the order by certifie§uchdrain.
mail to the clerk of each municipalityfa€ted by the order and the (6) If the railway company fails to open its right—of-way as
statedrainage engineefhe municipalities that request the stateequiredby this sectionthe board may at any time after the expira
drainageengineer to review the report and order shall joipdly tion of 30 days from the giving of the notice specified in $6p.
theactual and necessary costs of the review and the payment siinsuch right—of-way along the lines of such drains and con
be credited to the appropriation unde£6.115 (7) (ga) struct,clean out or repair the same andy recover from the rall
(7) A municipality afected by a drainage board order issue¢fdy company the reasonable expenseopéning the right-
undersub.(5) or (6) may seek review of the order unde88.09 of-way.
exceptthat a municipality may commence thetion within 120 (7) Thedistrict constructing, cleaning out @pairing a drain
days after receiving the order acrosghe right-of-way of a railway comparsall so prosecute
(8) If a municipality payshe costs assessed by an order issullte Work as not to delay tfaf upon such railway for longer than
undersub.(5) or (6), it shall pay the costs or make the first payiS absolutely necessary
mentof the costs on the February 15 following adoption by theHistory: 1977 c. 2%5.1654 (9) (f) 1981 c. 3471993 a. 16123 490
municipality of its next annual budget after the order is issued,

History: 1993 a. 456 88.67 Construction and repair of drains crossing util -
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive ity installations; laying utility installations across
explanatory notes. drains. (1) Whenever the construction, reconstructiolean
) ) ] ] ) outor repair of a drain makes necessary the removal or raising of
88.66 Construction and repair of drains crossing rail - 3 utility installation inorder to permit the passage of a dredge or

road right-of-way . (1) If necessary for proper drainagee othermachinery or whenever the lowering of an ugdsund utit
boardmay lay outand construct drains across any railway rightity installation is necessary in order to provideetfve drainage,
of-waywithin a district. As soon as the dréias been constructedthe owner of the utility installation, upon being given 30 days’
up to such right-of-wayhe railway company shall open its right-written notice stating the place where suftiedge or machinery
of-wayand permit such drain to cross the same. will pass or that lowering is necessary to proviflecéfe drain

(2) Everydistrict whose drains cross the right-of-way of age, shall remove, raise or lower the utility installation as
railway company is liable to such company for the reasonable costjuestedy the board. Except as provided in s{#), the expen
of opening its right-of-way and also for the costhe culverts sesinvolvedin such removal, raising or lowering shall be borne
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by the drainage district or as provided by mutual agreematllectdamages to outside lands until tlteemages actually have
betweerthe drainage board and the owner of the utility installaesulted. In cases of construction of new drains, the state may pro
tion. ceedpursuant to ch813 to prevent damage or injury tands
(2) If after the 30 daysiotice specified in sulfl) the owner ownedby the state.
of the utility installation fails to remove, raise or lower the same, (2) If through the construction of a drain by a higher district
theboard may do so and may recover fritie owner of the instal a lower drainage district incurs extra expense in providiegns
lation the cost of the removal, raising or lowering. to carry of the watersor remove the sediment flowing from the
(3) Wheneveran undeground utility installation is being laid higherdistrict, the higher district is liable for such increased cost.
or relaid across a drainage distsatrain, theownerof the utility ~The amount of such increased cost may be agreed upon between
installation shall consult with the drainage board having jurisdithe districts or may be recovered in an action at law
tion of such district for the purpose of determining the gi@de History: Sup. Ct. Orde67 W (2d) 585, 774 (1975).
which such drain was laid outf an undeground utility installa
tion is laid ata grade higher than the grade at which the drain wé8.70 Formation of subdistrict to obtain more  thor -
laid out, the expenses involved in any future lowering ofitiiéy  ough drainage. (1) If the owners of land in a paof a drainage
installationshallbe borne by the owner of the utility installationdistrict desire a more thorough or fdifent drainage than the
unlessthe owner wasnisled by the drainage board as to the propgrainsof the district currently provide or thane planned recen
gradeat which to lay the utility installation. This subsectiomstructionwill provide, a majority of the owners may petititie
appliesonly to work done after June 13, 1964. boardto have specified lands set aside as a subdistrict of the drain
(4) In this section “utility installation” includes any sluice oragedistrict in order to permit a more thorough ofeliént drain
pipe carrying any gas or liquid, or any wire, conduit or cable usege.
for cc_mductin_g eI_ectricity or for any c_Jther_ purpose, whether or not (2) Theboard shall fix a time and place of a hearingthen
suchinstallation is owned by a public utility petition and shall cause notice to be given und&805 (2) (b)
to the persons specified in&3.05 (4) (b)
(3) If the drainage board satisfied that the public health or
ublic welfare will be promoted by more thorough orfeliént
k%rainageand thathe benefits of the drainage will exceed the cost
of construction, the drainage board shall order that a subdistrict of

way is constructed. > A L .
y . . " thedrainage district béormed, give it a name or number and fix
(2) If the construction of a drain across a pulblighway its boundaries

makesnecessaryhe construction or reconstruction of a bridge, . .
the drainage board and thefioérs in chage of maintenance of the _ (4) After organizing the subdistricthe board shall prepare a
highwayshall try to agree on the best method of constructing BN and specifications for the more thorough ofedént drain
reconstructinghe bridge. If they are unable to agree, the mattd@e.estimate the cost of construction of tirainage, estimate the
shallbe submitted to arbitration under @88. If it is determined costof all additional bridges made necessary because of the drain
to reconstruct or add to theidge, the district shall pay the costs2ge,and assess benefits against and award damages to all lands in
incidentto the reconstruction or addition. Ifist determined to thesubdistrict that are benefited or damaged by the more thorough
constructa new bridge, the drainage district shall pay to the uigit different drainage. Assessments and awards shall besulade
of government responsible for theaintenance of the highway astantiallyas provided in $88.35
sumthat is considered equivalent to the value of the bridge in (5) Nothingin this section is intended to relieve owners of
placeat the time of the construction of the drain. landsin the subdistrict of thproportionate share of their obliga
(3) If the unit of government in chge of maintenance of a tionsto the district in which the subdistrict was formed.
highwaydecides t@onstruct a new bridge across a drain, tfie of History: 1993 a. 456
cersin chage of such construction shall notify the drainhgard
thereofby registered mail addressed to the secrethilye board. 88.71 Enlarging or supplementing existing drains.
If the board within 10 days after receiving such notice notifies tfl Whenevetthe board is petitioned by the owneroog-tenth
officersin chage of construction of the bridge that it desires sucbf the lands in a district to entg existing drains or to lay out and
bridge to be constructed with a certain clear span, the bridge sbafistructnew drains in such district, or whenever the board is of
be constructed in accordance witie board order If the boards  the opinion that the plan of drainage of the district is or will be
orderrequires the bridge to be built of greater span than is necesufficientto efect a thorough drainage of such district or any
saryfor proper drainage of flood waters, any excess cost resultiigrtion thereof, and that enlged or supplemental drains are
from such order shall be paid by the drainage district. requiredto efect such drainage, the board shall cause to be pre
(4) Whenevetthe cleaning out, deepening or reconstruction giared plans and specifications for tlelagement of existing
adrain crossing a public highway requires the lowering of & cidrainsor for the construction of diidient supplemental drains to
vertthrough sucthighway in order to provide fefctive drainage, completethe drainage of such district.
thedrainage board may proceed to lower such culvert only after(1m) |f thedrainage board is satisfied that the public health or
obtaininga permit under $6.07 (2) In lieu of issuing a permit, \eltarewill be promoted by the eniged or supplemental drains
the authority in chage of maintenance of the highway may-prognqthatthe benefits from the drains will exceed the cost of con

ceedto do the work itself. Except as providedsi86.075 the g4 ction the drainage board shall order the construction of the
expensevolved in such lowering shall be borbg the drainage enlargedor supplemental drains.

istri i tual he high . .
gattzg::itgga;‘sdp;ﬁ\él?ﬁgiEggrgubggrggreement between the highwaly (2) The board shall estimate the cost of construction of the

88.68 Construction of drain across public highway;
construction of bridges across drains. (1) Any drain
acrossa public highway shall be constructed according to li
specificationsand athe same time as the drain above such-hig

History: 1993 a. 456 enlargementsr supplemental drains together with the cost of all
additional bridges that the district must build and shall assess the
88.69 District liable for damage to land outside its costsagainst the lands benefited, as provided ir88s35 and

boundaries. (1) A drainage district is liable for any damage$8.36andin this subsection. The board shall award to each parcel
resultingto lands outside its boundaries because of work doatland the damages caused to the land by the supplemental work
within its boundaries. In this subsection “damages” means omlgdshall assess benefits against the lands benefited byt
suchdamages as could be recovered against a natural persomfentalwork. The benefits shall be apportioned and assessed so
like injury resultingfrom like work. No action shall be taken tothatall assessed lands are required to pay a sum total for the con
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structionof the total drainage proportionate to the actual benefitsticesof hearings and may consent to an immediate hearing on

receivedby the lands from the total drainage. the petition, upon which the drainage board may enter an order to
History: 1993 a. 456 constructhe drain. The boarsiorder shall include all of the pro

. . . visionsof 5.88.35 (1) If no written waiver or consent is filed by

88.72 Removal of dams or other obstructions in drain all persons immediately interested, the procedure on a petition

age outlets. (1) The owners of more than one-tenthtbé | ,qjerthis section shall beubstantially as outlined in €8.35and
landswithin any district may file with the drainage board apetgg 34

tion setting forth: History: 1991 a. 3161993 a. 456
(@) That the drains constructed within such district do not
afford an adequate outlet for drainage; ENLARGEMENT, CONSOLIDATION, DIVISION

(b) That it is necessary in order to give an adequate outletto AND DISSOLUTION OF DRAINAGE DISTRICT
removecertain dams or other obstructions from waters or streams
or to deepen, straighten or widen the same either within or beygil77  Annexation of lands upon petition of owners.
the boundaries of such district; and _ _ (1) If owners of lands adjacent to any drainage district want the

(c) That the public health and the public welfare will be prgandsto be annexed to the district, they may file with the drainage
motedby such work and that the navigability of such waters @oarda petition for annexation. The petition must be siggittbr
streamsand other public rightsherein will not be materially by more than one-half of all of the owners of lands in the proposed
impaired. annex,who shall represent more than one-third ofidinels in the

(2) Upon receiving a petition under sufd), the drainage proposedannex, or by the owners of more than one—half of the
boardshall fix a time and place of a hearing on the petition aridndsin the proposed annex. The petition shall describe the lands
shallcause notice of the hearing to be given undg8.95 (2) (b) soughtto be annexed and shall set forth the naofi¢lse owners
to the persons specified in&8.05 (4) (a)to the owner of any dam of all of those lands so far as the owrems known. The petition
soughtto be removed antb all riparian owners &dcted by the shallbe accompanied by a plat showing the original disamct
removal. the proposed annex.

(3) At the hearing on the petition, aimterested person may (2) If theundrained portion of the area proposed to be annexed
appearand contest its sfifiency and the necessity for the work to the district exceeds 200 acres, the drainage board shall request
If the drainage board finds that the petition has the proper numibereport described under&8.11 (3)and(5) from the department
of signers and that tofafd an adequate outlet it is necessary tof agriculture, trade and consumer protection on the annexation.
removedams or other obstructions from waters and streams whiglithin 60 days after the request, the departrsbatl prepare and
may be navigable, or to straighten, clean out, deepen or widen aaturna copy of the report and its approvab@approval, as pro
watersor streams either within or beyond the limits of the districtided under s88.35 (7)
the boardshall file an application with the department of natural (3) wWhenthe drainage board receives the reports required by
resourcesas provided in s30.20 or 88.3], as directed by the s, 88.11 the board shall fix a time and place of a hearing on the
departmenbf natural resources. Thereafigroceedings shall be petition under sub(1) and shall cause noticd the hearing to be
Bladas provided in 80.200r88.31insofar as the same is applica givenunder s88.05 (2) (bYo the persons specified in@8.05 (4)

e. (c).
(4) Within 30 days after the department of natural resources (4) Thedrainage board shall issue an order annexing the terri

hasissued a permit under30.200r88.31, the board shafiroceed  tory to thedrainage district if at the hearing the board finds all of
to estimate the cost of the work, including the expenses of the p#ge following facts:

ceedingtogether with the damages that will result fromviloek, - . ;
andshall, within a reasonable time, award damages to all Iands(a) That the petition has $ifent signers.
damagedy the workand assess the cost of the work against tg«a
landsin the district in proportion to the assessnudritenefits then
in force.

(5) Thedrainage board may grant the petition and order t
additionalwork done only if the drainage board is satisfied that:

(@) The intended result can bdesftively achieved by addi
tional work at a reasonable cost;

(b) The publicwelfare will be promoted by such additiona

work; Pl ;
’ -, resource®r other public rights or interests.
(c) The cost of such additional work, when added to all expen . .
sespreviously incurred by the district will naixceed the total (5) If the boardinds the facts stated in su(@) (a)to (Cg and
benefitstheretofore assessed: and (e) but finds thathe cost of construction will exceed 75% of the
o o ’ . benefitsto be derived from the proposed work, the board rever
(d) A petition, which is the same in substance teatfas the ,o1e55 shall annex the territory to the drainage district if, within
currentpetition, has not previously been denied by the drainagg days of therder being issued under s(#), the petitioners file
board. - with the board a bond with didient sureties to be approved by
History: 1973 c. 3361993 a. 456 the board and conditioned for the payment of the excess or the
88.73 Providing drainage for lands assessed but not petitionersdeposi; and Ieave with the board a sum of money that
adequately drained. (1) Any person ownindands that have theboard determines will cover the excess.
beenassessed for costs of constructionwhich are in need of  (6) Uponissuance of the order annexing the territory to the
drainagebecause of being shuf ffom access to any distridtain  drainagedistrict, the drainage board shall proceed as provided
or because the slope of the land is such that it is impractical to drdilerss.88.35and88.36
theland into a district drain without crossing the lands of othersHistory: 1993 a. 456 ) i ) i i
may file with the drainage board a verifigetition stating such Mol ;f;gn‘g‘;r?ffofgf which substantially affects this section, contains
facts,including a description of the lands sought to be drained and i
askingthat a drain be laid out from the petitioiselands to the dis 88.78 Annexation of benefited lands. (1) Wheneverany
trict drain. landsoutside a drainaggistrict are in fact receiving the benefits
(2) Thepetitioner and all persomghose lands will be directly of any drain of such district but such fact was not evident or was
affectedby the proposed drain man writing, waive any or all inadvertentlyoverlooked at the time of gainization of the district,

(b) That the landslescribed in the petition, together with any
ditional lands recommended by the board for drainage, will be
improvedby the proposed annexation.

(c) Thatthe public health or public welfare will be promoted
r@?/ the annexation.
(d) That the cost of construction will not exceed 75% of the
benefitsto be derived from the proposed work.
| (e) That the proposed work will not materially injure or impair
fish or wildlife habitat, scenic beaytthe conservation of natural
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suchbenefited lands may be annexed under the procedure @880 Withdrawal of lands from drainage district.

scribedin this section. (1) Any person owning landsvithin a drainage district may
(2) Any owner of land within the district may file with theunderanorder issued by the drainage board, withdraw the lands

boarda petition to have the benefited lands annexed to the distffetm the district if:

andassessed benefits and assessed for costs as other ldrads in (a) All benefits assessed agaissich lands have been paid;

district. The petition shall descriltbe benefited lands and howand

they are benefited. Upon the filing of the petition, the drainage (p) The Jands to be withdrawn will receive no benefit from the

district shall issue an order directing thlé owners of the bene drainagedistrict; and

fited lands be notified of the filing and the contents of the petition Ny o . .

andrequiring the owners to show cause at a fitkeg and place, . (c) The drainage distriatill not be materially injured by the

not less than 20 days after the petition is filed, why their landdthdrawal of such lands.

shouldnot be brought into the district and assessed. (2) The petition for the with_drawal shall be filed_ with the
(3) Any owner of lands sought to benexed may object to thePoard. The board shall determine whether all benefits assessed

petitionat the hearing thereon. If the drainage board is satisfid@@insthe land have been paid.

thatany or all of the lands are receiving benefits from @iarict (3) Whenthe petition has been filed, the drainage bchall

drain, the drainage board shall so find in writing and shall issue fix the time and place ofteearing on the petition and shall cause

orderrequiring that the benefited lands be magmrt of the dis notice of the hearing to be given unde8&.05 (2) (b)o the per

trict. sons specified in €8.05 (4) (b) If the drainage board finds that
(4) The board shall assess benefits and assess for costs #edonditions of sub(1) have been met, it shall issue an order
awarddamages to each tract of the annexed lands. detachingthe lands from the district. The drainage board may
History: 1993 a. 456 requirethe petitioner to pay the expenses connected with the hear
ing.
88.79 Consolidation of drainage districts in process of History: 1993 a. 456

organization. (1) Two or more drainage districtetitionedfor
or in the process of ganization mayupon order of the coutte 88.81 Proceedings to suspend operations of drainage
consolidatedo form a single drainage district. Tomler of con district. (1) (a) Theowners of land representing 90% or more
solidationmay be issued only after a public hearing as specifiefithe confirmedenefits in a drainage district, excluding benefits
in this section. receivedby land owned by this state, may filéth the drainage
(2) The consolidation process mdpe initiated either by the boarda petition requesting that the board condwcturther pre
courton its own motion, by recommendation of the board madeedingsand incuron behalf of the district no further expense if
to the court, or by petition signed by the owners of at least 10%tbé petition is filed within 2 years after the ordeganizing the
the lands ineach of the districts sought to be consolidated. If sudistrictis issued under §8.34
districts are under the jurisdiction offeifent courts, the proceed (1) The ownerf land representing 67% or more of the-con
ing shall be conducted by the court having jurisdiction of th§med benefits in a drainage district, excluding benefits received
largerarea. o _ by land owned by this state, may file with the drainage board a
(3) Thecourt shall fix a time and place of a hearing on the prgetition requesting that theoard conduct no further proceedings
posedconsolidation and shall cause notirfethe hearing to be andincur on behalf of the district no further expense ifthtition

givenunder s88.05 (1) (b}o the persons specified in88.05 (4) s filed at least 2 years after the ordeganmizing the district is
(b). If thecourt after the hearing is of the opinion that the drainage; ,edunder s88.34

districtswould bebenefited by the proposed consolidation, it shall
soorder giving a name to the consolidated district.
History: 1993 a. 456

(bm) Except as provideih pat (bs), the owner of any land in

a drainage district may file with the drainage boargetition
requestinghat the board conduct no furth@pceedings and incur
88.791 Consolidation of existing drainage districts. ~ ©n behalf of the district no further expense if the petition is filed
(1) Two or more existing drainaggistricts mayupon an order atleast 20 years after the latest assessment for costs against land
issuedby the drainage board, lensolidated to form a single in the drainage district.

drainagedistrict. An order of consolidation may be issued only (bs) A state agencys defined in 46.61(2) (d) may not peti

aftera public hearing as specified in this section. tion for the suspension of operations of a drainage district.

(2) The consolidation process mdpe initiated by a petition  (c) Upon receipt of a petition, the drainage board shall fix a
thatis signed by thewners of at least 10% of the lands in each ¢ine and place of a hearing on the petition and shall cause notice
the districts sought to be consolidated. of the hearing to be given undeB8.05 (2) (b}o the persons spec

(3) Thedrainage board shall fix a time and place of a heariiifged in s.88.05 (4) (b)
on theproposed consolidation and shall cause notice of the hear (2) If after the hearing the drainage board finds that the peti
ing to be given under 88.05 (2) (b)to the persons specified intion is signed by the required number of owners, that notice of the
s.88.05 (4) (b) If after the hearing the drainage board is of thgearingwas properly given, and that the conditions of s(8).
opinionthat the drainage districts would be benefttgdhe pre  hayebeen met, it shall issue an order directing that no more work
posedconsolidation, it shall so ordegiving a name to the consoli pe done in or expense incurred on behalf of the district. The order
dateddistrict. doesnot dissolve the district or in any wayfeaft existing con

(4) Uponentry of the order of consolidation, the records of theacts. The district remains liable for all its debts existing at the
d!StI’!CtSSO consolidated shall be the recoofishe consolidated time of issuance of the drainage board order suspending-opera
district. tions,andthe board shall continue to levy such additional assess

(5) Assessmentsiade against lands in the several districts snentsfor costs as are necessary to meet existing obligations.
consolidatedshall remain in full force anthe lien thereof is not 3y As a condition of issuing the order under s(®), the

affected by such consolidation. drainageboard shall require the petitioners unthés section to

(6) After such consolidatiorthe benefits of the consolidatedpaythe expenses of the hearing under this section and all-expen
district may be reassessed to render them just and equitable gssiif any, incurred in connection with specific currgmbjects
basisfor future assessments for costs, subject 8882 whosecompletion woulde afected by the drainage board order

History: 1993 a. 456s.100, 101 . . . L
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive (4) An order SUSpend'n@peratlons of a dramage district

explanatory notes. remainsin effect untila like application upon like notice request
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ing that work be continued is heard and determined in favor ditrict. Any such landowner mamake repairs thereto at the
petitioners. landowner’'sown expense. Any person whie any manner

History: 1977 c. 4491983 a. 4831993 a. 456 obstructsor injures any such drainliable for all damages caused

i ] i o to any person thereby and in addition may be fined not more than

88.82 Dissolution of drainage districts. (1) (a) The $100.
ownersof land representing 90% or more of the confirrhede (7) In the alternativén any county in which all land has been
fits in a drainage district, excluding benefits received by landcorporatedn cities or villages if a drainage board is abolished
ownedby this state, may file with a court having jurisdictiom it 5 grainage district passes out of existence, any funds being

this matter a petition for the dissolution of the disfifithe petition g h t hall h H
is signed by those owners andtié petition is filed within 2 years thee%g)rlléfi(? gfo ;Jhneycgﬁﬁfyurer shall revert guas to the county for

afterthe order aqganizing the district is issued undeB8.34 History: 1975 c. 324421 1983 a. 4831987 a. 3781991 a. 37316, 1993 a. 456
(b) The ownerf land representing 67% or more of the-con

firmed benefits in a drainage district, excluding benefits receiv@8.83 Transfer of district to city or village jurisdiction.

by land owned by this state, may filéth a court having jurisdic (1) The owners of anajority of the land in any drainage district

tion on this matter a petition for the dissolution of the district if thecatedentirely within the corporate limits of a city or village may

petitionis signed by those owners and if the petition is filed at legstition the drainage board having jurisdictiontbé district to

2 years after the orderganizing the district isssued under s. transferjurisdiction thereof to the city or village.

88.34 (Im) Theowners of a majority of thiand lying within the cor
(bm) Except as provideih par (bs), the owner of any land in poratelimits of a city or village in any drainage district located
adrainage district may file with the court a petition fordigsolu  partially within thecorporate limits of a city or village may peti
tion of the district if thepetition is filed at least 20 years after thaion the drainage board having jurisdiction of the district to trans
latestassessment for costs against land in the drainage distridir jurisdiction of that part of the district located within the ity
(bs) A state agencyas defined in £6.61(2) (d), may not peti  Village to the city or village if the district and the city or village are
tion for the dissolution of a drainage district. in agreement regarding the terms of transfer
(c) Inany county in which all land has been incorporated-n cit (1r) Theowners of a majority of the land lying within the m
ies or villages, the county board of supervisors is authorized to ffieof a town in any drainage district located partially within the
the petition. limits of the town may petition the drainage board having jurisdic
(d) Upon the filing of a petition for dissolution under this-sedion of the district to transfer jurisdiction of that part of the district
tion, the court shall fix the time and place of a hearing on the pd@catedwithin the town to the town if the district and the town are
tion and shall cause notice of the hearing to be given urgiei0s N agreement regarding the terms of transfene provisions of
(1) (b) to the persons specified undeB8.05 (4) (b) subs(3), (4) and(5) governing the transfer of a sectioia drain
(2) No district shall be dissolved until all its debts have be&gedlstnct to a cityor village are applicable to a transfer under this

paid unless: Subsection.

: : : 2) Uponreceiving a petition under this section the drainage
() Funds to pay such debts, including any interest there ,( . . ; i
havebeen deposited with the county treasurer; or Yardshall fix the time and place of the hearing on the petition and

L shallcause notice of the hearing to be given unde8.95 (2) (b)
(b) The lands of the district have been assessdbe full 15 ihe persons specified in88.05 (4) (b)

amountof the confirmed assessed benefits and sissessments

eitherhave been paid in fullr tax certificates have been issued for (3 !f the drainage board finds upon the hearing that the peti
thelands under <4.57 tion is signed by the owners of a majority of the land in the district,

i . . ..._or by a majority ofthe owners in that part of the district lying
(3) If thecourt is satisfied upon the hearing that the conditiof&hin the corporate limits of a city or village, it shall issue

statedin sub.(2) have been met, that the petition is signed by th@qertransferring jurisdiction of the district or part of the district
requirednumberof owners, and that the public welfare will b&q the city or village. If the order transfers jurisdiction of the entire
promotedby dissolution of the district, #hall enter an order dis gigtrict, the drainage district shaiease to exist as a district under
solvingthe drainage district. If the court enters an order dissoly;s chapter and shall automatically come under the jurisdiction of
ing the drainage district, it shall order dissolution of the entitge goverming body of the city or village in which the district is
drainagedistrict and may not order dissolution of part of the di§ocateq. If the order transfers jurisdiction of only a part of the dis
trict. ) trict, the section transferred shall automatically come utider

(4) If the county treasurer has band any funds belonging tojurisdiction of the governing body of the city or village in which
suchdissolveddistrict, the treasurer shall forthwith make distributhe district is located After a transferall proceedings with refer
tion thereof among the several landowners in the district in prénceto the drainage districr part of the district shall be under the
portionto the last confirmed assessment of benefits in the distrigity or village drainage law
If there isany doubt as to the ownership of such lands, the owners

LY . " . . (4) As an alternative, proceedings coveredhig section may
claiming the right to participate in such furateall make satisfac pqinitiated by a resolution of thgoverning body of a city or vil
tory proof of ownership to the court.

) lage. The resolution shall state that the city or village is willing
(5) If the county treasurer has funais hand belonging to a to accept thelrain or part of the drain and to administer it under
drainagedistrict which has been inactive for 6 or more years, fige laws pertaining tthe operation of drains by the city or village,
or she shall publish in the coungs a class 3 notice, under @85  andthat the public interesequires that the city or village take
anotice of intent to file with the court having jurisdiction thereogverthe operation of thdrain or part of the drain. The resolution
a petition for dissolutiowf the drainage district, except that suclhall be published as a class 1 notice unde®8B. The cityor
notice is not required if funds on hand are less than $1l0ty  village may petition the drainage board having jurisdictiothef
daysafter the last publication provided for in this subsection, thfain to issue an order transferrifigrisdiction of the district or
countytreasurer shall file such petition together vatijections, partof the district to theity or village. No hearing may be held
if any and if dissolution is ordered, such funds held by the courgyi the petition until 30 days have elapsed from the date of publica
treasuresshall revert and pass to the county for the benefit of th@n of the notice. A copy of the petitiony together with a copy of
county If the fundson hand are less than $100, such funds shgde resolution, shall be served on the county clerk of the county in
automaticallyrevert and pass to the county general fund. which the drain is located, and also upon the board having juris
(6) Any drains which have been constructed by a drainage diiction of the drain. After the hearing the drainage board may
trict dissolved under this section or under prior law shall remassuean ordettransferring jurisdiction of the drain or part of the
commonwaterways for the use of all landowners in the dissolvetiainto the city or village. If an order is issued that transfers juris
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diction of the entire district, the drainage district shall cease Ilands,of thelands alleged to have been damaged by flooding or
existas a district under this chapter and shall automatically comater—soaking.Within 90 days after the filing of the claim, the
under the jurisdiction of the governing body of the city or villaggovernmentahgency or railroad company shall either correct the
in which the district is located. If the order transferssdiction causeof the water damage, acquire rights to use the land fordrain
of only apart of the district, the section transferred shall autematigeor overflow purposes, or deny the claim. If the agency or com
cally come under the jurisdiction of the governing bofithe city panydenies the claim or fails to take any action within 90 days
or village in which the district is located. After a transédrpro  after the filing of the claim, the property ownaray bring an
ceedingswith reference to the drainage distactpart of the dis  actionin inverse condemnation under 82.or sue for suchbther
trict shall be under the city or village drainage.law relief, other than damages, as may be just and equitable.

(5) Upon entry of the order transferrirjgrisdiction of such (d) Failure to give the requisite notice by filing a claim under
district to such cityor village, the county treasurer shall pay to thpar. (c) does not bar action on the claim if the citflage, town,
city or village treasurer of such city or village all moneys in theounty, railroad company or department of transportation had
countytreasuréeis hands which belong to such drainage districactualnotice of the claim within 3 years after the alleged damage
Uponentry of an order transferring jurisdiction of a pafra dis  occurredandthe claimant shows to the satisfaction of the court
trict to the city or village iwhich it is located, the county treasurethatthe delay or failure to give the requisite notice has not been
shall pay to the city or village treasurer a proportional shateeof prejudicialto the defendantity, village, town, countyrailroad
moneysin the county treasurarhands which belong to the drain companyor department of transportation.
agedistrict based upon assessed benefits transferred less a propo3) (a) It is the duty of every owner or user of land who

tional share of outstanding indebtedness. constructsany building, structure or dike or otherwise obstructs
History: 1979 c. 10s.60 (11); 1991 a. 3161993 a. 456 the flow of stream water through any watercourse or natural or
man-made&hannel or obstructs the flow of surface wéteough
RIGHTS OF DRAINAGE; PRINATE DRAINS; any natural or man-made channel, natural depression or natural
MISCELLANEOUS PROVISIONS drawthrough which surface waters naturally flow:
1. To provide and at all times maintain afsiént drainage
88.87 Road grades not to obstruct natural drainage, systemto protect a downstream highwayrailroad grade from
landowners not to obstruct highway drainage; reme - waterdamage or flooding caused by such obstruction, by direct

dies. (1) Itis recognized that the construction of highways arig the flow ofsurface waters into existing highway or railroad
railroadgrades must inevitably result in some interruption of arflfainagesystems; and

changes in the preexisting natural flow of surface waters and that2. To protectan upstream highway or railroad grade from
changesn the direction or volume of flow of surface waters areaterdamage or flooding caused by such obstruction, by permit
frequently caused by the erection of buildings, dikes attter ting the flow of such water away from the highway or railroad
facilities on privately owned lands adjacent to highways and ragradesubstantially as freely as if the obstruction had not been
roadgrades. The legislature finds that it is necessary to contcobated.

andregulate the construction and drainage of all highways and(b) Whoever fails oneglects to comply with a duty imposed
railroadgrades so as to protect property owners from damagebippar (a) is liable for all damages to the highwayrailroad grade
lands causedby unreasonable diversion or retention of surfaagused by such failure or neglect. The authority ingehaf main
watersdue to a highway or railroad grade construction @nd tenanceof the highway or the railroad company which <on
imposecorrelative duties upoowners and users of land for thestructedor maintains the railroad grade may briag action to
purposeof protecting highways and railrogdades from flooding recoversuch damages. An action under tpésagraph shall be
or water damage. commencedvithin the time provided by 8€93.590r be barred.

(2) (@ Whenever any countyown, city village, railroad (c) The authorities in chge of maintenance of highways or
companyor the department of transportation has heretafore railroad companies maintaining railroad grades and their agents
structedand now maintains or hereaft@nstructs and maintains andemployes may enter any lands for the purpose of removing an
any highway or railroad grade in or across any marsh, lowlanshstructionin a watercourse or highway drainatjeeh which is
natural depression, natural watercourse, natural or man—mageyiolation of par (a) and which is flooding or causing damage
channelor drainage course, it shall not impede the general flowtefa highway under its jurisdiction.
surfacewater or stream water in any unreasonable manner so agy) |f a railway company fails to comply with sy@), any per
to cause either an unnecessary accumulation of waters floadingon aggrieved thereby may file a complaint with thicefof the
water-soakingiplands oan unreasonable accumulation and digommissionenf railroads setting forth the facts. Théia shall
chage of surface waters flooding or water—soaking lowlands. Afjyestigateand determine the matter in controversy in accordance
SUChhlghWayS and ra”road grades S.h.a”dwstructed W|th.ade Wlth Ch. 195’ and any Order |t makes in SUCh proceedingﬂhﬁs
quateditches, culverts, and other facilities as may be feasible, c@imeeffect as an order in any other proceeding propendyight
sonant with sound engineering practices, to the end of maintainiigerch. 195,
asfar as practicable the original flow lines of drainage. This-paranistory: 1977 c. 2%.1654 (8) (c) (9) (f); 1979 c. 3231981 c. 3471993 a. 16
graphdoes not apply to highways or railroad grades used to hoks 456

i i Sub.(2) (c) requirements are mandatory conditions precedent to bringing action
andretain water for cranberry or conservation management pHrqderthis section. ®nh v Town of Manitowoc Rapids, 150 W (2d) 929, 442 NW (2d)

poses. 557 (Ct. App. 1989).

(b) Drainage rightaind easements may be purchased or conStatutepreempts common law claims; claims period ur(@(c) begins to run

; ; f ; whenthe damage is first discovered and is not exteifdiainage continues. Pruim
demnecby thepublic authority or railroad company having eon ™50 "¢ ik 168 w (2d)14. 483 NW (2d) 242 (Ct. App. 1992).

trol of the highway or railroad grade to aidthe prevention of " pespitea finding that railroad was not responsible for increased water flow that
damageto property owners which might otherwise occur as resultedin flooding, ordetto railroad to install drainage pipe was propgoo Line
resultof failure to comply with pafa). v. Comm. of Tansp. 170 W (2d) 543, 489 NW (ZQ) 672 (Ct. App. 1992).

. . . Sub.(2) (a) imposes a duty on railroads to refrain from impeding water fitwe

(c) If a city, village, town, county or railroad company or theailroadcommissioner may act prospectively under sub. (4) to prevent flooding. Sub.

departmenbf transportation constructs anwintains a highway (2) (c) applies when there has been actual damage, but does not require actual damage
or railroad grade not in accordance with.aj, any property fv‘y(‘ggff“gggﬂi'svnﬁggg’ Sﬁg“{g‘?ﬂ‘ﬁfgge)c_NW‘”"m'SS'O”e’ of Railroads, 204
ownerdamaged by the highway or railroad grade méthin 3

yearsafter the alleged damage occurred, file a claim with t/88.88 Railroad to construct ditch or sluiceway across
appropriategovernmental agency or railroad compaifze claim right-of-way. (1) Whenever the owner of land desires to drain
shall consistof a sworn statement of the alleged faulty construthe same by a blind or open ditch and, to properly drain such land,
tion and a description, didient to determinghelocation of the aconnecting ditch or sluicewashould be constructed across the
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right—of-wayof a railway companysuch owner shafile with the owner, occupant or person in clggr of the land on which the
depotagent of such company nearest to such land a waeten obstructionis located.
tion stating thekind of ditch proposed to be built and requesting (2) If the obstruction is not removed within 6 days after receipt
the company to construct a ditch or sluicewaross its right— of such notice and if the obstruction is located in a village or town,
of-waywhich will conform thereto. Whin 60 days after the fil the owner or occupant of the damaged lands may make complaint
ing of such petition, the railway company shall construct sugb the village or town board, filing &ihe same time a copy of the
ditch or sluiceway The petitioner shall pay the cost of such-comatice. The village trustees or town supervisors, after viewing the
struction and shall assume all expenses in connection with maimtercourseand upon being satisfied that the complaint is just,
taining such ditch or sluiceway on the railroadight-of-way  shallmake recommendations in writing to the owneo@rupant

(2) If the railway companfails to comply with sub(1), the of the lands where the obstruction is located, for the removal of
personaggrieved thereby may file a complaint witie ofice of such obstruction. If such recommendations are not followed
the commissioner of railroads setting forth the facts. THieeof Wwithin a reasonable time, tivillage or town board shall order the
shall investigate and determine the matter in controversy @bstructionremoved. The cost of view and of removal shall be
accordancavith ch.195, and any order it makes in such proceedchargedand assessed against the lands from which the obstruction
ing has the sameffect as an order in any other proceeding propvasremoved and shall be collectedaiber special assessments
erly brought under cHL95, are collected.

History: 1977 c. 2%5.1654 (9) (f) 1981 c. 3471993 a. 16123 490 (3) Wheneverany natural watercourse beconmsstructed

throughnatural causes, the owner or occupant of any ldads

88.89 Roads not to obstruct natural  watercourse.  aged by the &ct which the obstruction has upon the flowtra
(1) Wheneverany embankment, grade, culvert or bridgelud-  watermay go upon the land where the obstruction is located and
ing the approaches to the culvert or bridge, built or maintained fmoveit at that persos’own expense. Such person is not guilty
any person across a natural watercourse or natural draw obstrgfteespass for entry upon the land but is liable for damage caused
the watercourse or draw dbat waters therein are set back oto crops or structures. The rights and privileges conferred by this
divertedupon any lands in a drainage district, peeson who built subsectioralso extend tdhe agents or employes of the person
theembankment, grade, culvert or bridge shall g@ldhe water causingthe obstruction to be removed.
way through the embankment, grade, culvert or bridge and the(4) This section does not in any manner limit the scope of s.
approachethereto so that it will not séck or divert waters upon gg g7
landsin the district. History: 1991 a. 3161995 a. 315

(2) The drainage board ¢ihe owner of any land upon which, Beforeproceeding under s. 88.90 (3), one must obtain a permit to remove materials
water is set back or diverted by the obstruction described in s w(?de) 33%‘;&1“;‘;;,9%‘;;;‘?“9’ under s. 30.20. Stareyer 91 W (2d) 440, 283
(1) may serve notice upon the owner or maintaifiéhe embank
ment,grade, culvert or bridge to erg@rthe opening for the water 88.91 Penalty for placing obstruction in ditches.
way or to make new openings dmder to permit the water to pasg(1) Exceptas authorized by §8.93 no persorshall place any
without being set back or diverted onto the lands of the distrigind of obstruction to the free flow of waténcluding any soil
If the owner of or person maintaining the embankment, grade, auilfully depositedin any drainage ditch, constructed under any
vertor bridge fails to complyith the directive of the notice within drainagdaw of this state or lawfully constructed by any other per
60 days after receiving the notice, the drainage board on its og4h, without first obtaining the written consent of the drainage
behalf, or on petition of the injured landownemay conduct a boardor other person or authority in cgarof such ditch.

hearingunder sub(3). (2) Any person violating this section may be fined not more
(3) Upon receipt of a petition under suf), the drainage than$100 and in addition ikable to the drainage district and to

boardshall fix the time and place of a hearing on the petition aadl persons whose ditches or lands are injured by such obstruction

shallissue an order to the owner or maintainer of the embankméot,all damages caused by the obstruction.

grade,culvert or bridge to show cause why an order directing theHistory: 1975 c. 108

work to be done should not be issuet.least 10 days before the ) ] o

time fixed for the hearing on the petition, threlerto show cause 88.92 Private drains not to be connected with district

shallbe served on the owner or maintajreron both if both are drains. (1) Except as provided in 88.93no person may cen

namedin the petitionas prescribed in 801.11for the service of nectany drain with a district draiextend any drain that connects

a summons. with a district drain or remove any spoil bank except under written

(4) If the drainage board is satisfied that the embankmeR2nS and specifications approved by the drainage bazd

grade,bridgeor culvert so obstructs the watercourse or draw thidderany conditions imposed by the drainage board. The-drain
oard may issue an order directing the removal or modifica

it causes water to be set back or diverted upon lands in the drair?é@é’ ! ) HIS IS . .
district, the drainage board shall issue an order to the ommertO" Of @ drain connected or extended in violation of this section
maintainerof the embankment, grade, bridge or culvert to galar©" iSSué an order directing the restoration of any spoil bank
the waterway or construct a new Wat,ervxthyough the embark "emovedin violation of this section, including violations that
ment,grade, bridge or culvert, as the facts warrant. The periodQsicurredbefore May 13, 1994. -
time that the embankment, grade, bridge or culvert has ineen (2) (a) In this subsection, “damages” includes the payments
existencds no defense to a proceeding under this section.  thatthe drainage district would haveceived during the time that
(5) Any person who fails to complyith an order issued under theillegal connection or extension existed if the territory drained

. LT L o by the illegal connection or extension had been annexed to the dis
this section is liable to the injured party for all damages Cablwdtrict and arassessment for connection of the drain und&8.405

thefailure. .
History: Sup. Ct. Orders7 W (2d) 585, 774 (1975)977 c. 4491993 a. 456 nadbeen levied. _ o o
1995a. 225 (b) Any person who violates sud) is liable to the district for
_ all damages caused by the violation.
88.90 Removal of obstructions from natural water - (3) Theboard shall presenacopy of any plans and specifica

courses. (1) Whenever any natural watercourse becomegnsapproved under sulbl).

obstructedso that the natural flow of water along the same iSHistory: 1993 a. 456

retardedby the negligent action of the owneccupant or person

in chage of the land on which thebstruction is located, the owner88.93 Right to take water from drainage ditch.  Any

or occupant of any lands damaged by such obstruetiag ownerof lands which are located in or which adjoin a drainage dis
requestthe removal thereof by giving notice in writing $ach trict and which border on a drainage ditch may take water from

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/88.88(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20195
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20195
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/29,%20s.%201654
https://docs.legis.wisconsin.gov/document/acts/1981/347
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/123
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/statutes/1997/88.89(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.89(3)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.89(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/801.11
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/statutes/1997/88.87
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1995/315
https://docs.legis.wisconsin.gov/document/statutes/1997/88.93
https://docs.legis.wisconsin.gov/document/acts/1975/108
https://docs.legis.wisconsin.gov/document/statutes/1997/88.93
https://docs.legis.wisconsin.gov/document/statutes/1997/88.405
https://docs.legis.wisconsin.gov/document/statutes/1997/88.92(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/88.92(1)
https://docs.legis.wisconsin.gov/document/acts/1993/456

88.93 DRAINAGE OF LANDS Updated 97-98Wis. Stats. Database 22

suchditch for use in flooding lands for cranbewylture or for visorsdecide that the facts set out in the application are true, that
irrigation, if such water is taken from the ditch in sucinanner adrain is necessary and that the benefits will exceed thetost
asnot to injure the ditcland the taking thereof does not materiallgonstructionthey shall by order lay out a drain through which
defeatthe purposes of such drainage and, in case the water iapplicant’slands may be drained as a public drain. Otherwise,
be used for irrigation, the permit required unde3&18 (2) (a) 2. theyshall deny the application. An order laying out a drain shall
hasbeen obtained. specifythe benefits and damagedaads of others through which

History: 1985 a. 60 suchdrain will be laid out and shall provide that the drain maty

be constructed until the excess of damages over benefisy if

88.94 Drains for individual landowners. (1) Whenever hasbeen paid to the landowners entitled thereto. The order also
anyowner of agricultural lands desires to install drainage upon rstall contain a description of the location of the drain and specifi
morethan 80 acresf such land, the owner may present a petitiocationstherefor Lands of others shall not be assessed for costs
to the drainagéoard oy if there is no drainage board in the countyeventhough benefited by the drain.
to the town supervisors of the town in which such land is located. (4) Within 10 days after the making of an order laying out a
Suchpetition shall set forth that: drain, the board or supervisors shall cause a copy of the order to

(a) Thepetitioner desires to install drainage upon agriculturfle sent by registered mail to each owner through whose lands the
landsowned by the petitioner; drainwill pass,but failure to mail the copy within 10 days does not

(b) Because of the contour of the land there is no suitable oufﬁfﬂd‘?”h‘? order void. Sucbrder is final unless appealed from to
on lands owned by the petitioner; the circuit court within 30 days after the mailing of the copy

P hereofas provided in this subsection.
Th d I te th | welf d > P .
heé?t)hof tre]ep::%?ﬁ;eunrigh Wi promote the general weflare an (5) Within 30 days after the time for appeal frtime order has

L . - . . xpiredor after the order is confirmed on appehbk board or
(d) Itis impractical for thg petitioner to drain the land W'thougugervisorsshall cause a copy of the ordete r%e:orged with the
crossingthe lands of others; and _ registerof deeds of the county in which the lands are located.
(e) Itis desiredhat a drain be laid out to a suitable natural outhereuponthe drain becomes a public drain and épglicant
let, specifying the course of the drain and location of the propos@dy proceed with construction after having paid any excess of
outletand o_wnershlp of landkrough which such proposed dfalndamageS)ver benefits as specified in the otder
wouldbe laid. - _ _ (6) This section does not authorize entry upon lands of another
(2) After receiving the petition the drainage board or supervyithout the consent of the owner thereof during any time when
sorsof the town shall promptly fix the time and place of a hearingiereis any growing crop osuch land, and no order issued under
on the petition anghall give notice of the hearing undeB8.05 this section is déctive to authorize such entry
(2) (b) to theowners and occupants of all lands through or along (7) This section doesot apply to the installation or construc
which the drain may pass and to the persons specifieBB@5  tion of a drain across the right-of-way of any railr@atnpany
4) (@) ' _ _ _ proceedinggor which shall be as provided ing8.88
(3) At the time and place fixefdr hearing, the drainage board (8) Expensesncurred by the drainage board under this section
or town supervisorshall meet and hear all interested persorghallbe paid by the petitioner
wishingto appear for or against the petition. If the board or superHistory: 1991 a. 3161993 a. 301456, 490
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