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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

hNOhTE: tC,hapjtezj 894| vcvas mﬁtecd by Stttlp- Ct.tOrder6|7_V\_/ (2d) 51315, 65;,4 (19;?),t (2) (c) applies tahe award of expenses incurred in relation to the
which contains Juaicial Council Committee notes explaining each section. al H H :
utesprior to the 1983-84 edition also contain these notes. mOtIOI’_I. For p_urposes ahis pa“'?‘graph' a Statem.ent preVIOUS|y
madeis a written statement signed or otherwise adopted or
. ) ) approvedby the person making it, or a stenographic, mechanical,
804.01 General provisions governing discovery. electrical,or other recording, or a transcription thereof, which is

(1) DiscoveryMETHODS. Parties may obtain discovery by one og substantially verbatim recital of an oral statement by the person
more of the followingmethods: depositions upon oral examinamakingit and contemporaneously recorded.

tion or written questions; written interrogatories; productién (d) Trial preparation: experts. Discovery of facts known and

. . ! Bpinionsheld by experts, otherwise discoverable under (pir
property,for inspection and other purposesiysical and mental 5nqacquired or developed in anticipation of litigatirfor trial,
examinationsand requestf®r admission. Unless the court order§1ay be obtained as follows:

otherwiseunder sutx3), and except as provided iré@4.015 the 1. A party may through written interrogatories require any

frequencyof use of these methods is not limited. otherpartyto identify each person whom the other party expects

(2) ScopeorDISCOVERY. Unless otherwise limited by order ofyg ¢ as an expetitness at trial. A party may depose any person
the court in accordance with the provisionsthis chapterthe  \yho has been identified as an expert whose opinions may be pre
scopeof discovery is as follows: sentedat trial. Upon motion, the court mayder further discov

(@) Ingeneral. Parties may obtain discovery regardm® ery by other means, subject to such restrictions as to scope and
matter, not privileged, which is relevant to the subject matt&uchprovisions, pursuant to suk@l.concerning fees arekpen
involvedin the pending action, whether it relates to the claim gesas the court considers appropriate.
defenseof the party seeking discovery or to the claim or defense o A partymay through written interrogatories or by deposi
of any other partyincluding the existence, description, naturgjon, discover facts known or opinions held by an expert who has
custody,condition and location of any books, documents, or othggenretained or specially employed by anotharty in anticipa
tangiblethings and the identity and location of persons havingn of litigation or preparation for trial and who is not expected
knowledgeof any discoverable mattelt is not ground for objec to pe called as a witness at trial only upon motion showing that
tion that the information sought will ieadmissible at the trial if exceptionalcircumstances exist under which itifspracticable
the information sought appears reasonably calculated to leadtdpthe party seeking discovery to obtain facts or opinions on the
the discovery of admissible evidence. samesubject by other means.

(b) Insurance agreements. A party may obtain discovery of 3. Unless manifest injustice would result, the court shall
the_ existence and contents Of_ amsurance agreement Un_derrequirethat the party seeking discovery pay the expert a reason
which any person carryingn an insurance business may be liablgplefee for the time spent in responding to discovery under the last
to satisfy part or all of gudgment which may be entered in thesentenceof subds.1. and 2.; and with respect to discovery
actionor to indemnify or reimburse for payments made to satisfibtainedunder the last sentence of subdthe court may require,
the judgment. Information concerning the insurance agreemejidwith respect to discovery obtained under subgdthe court
is not by reason of disclosure admissible in evidence at trial. shallrequire, the party seeking discovery to pay the other party a

(c) Trial preparation: materials. 1. Subject to pafd) aparty fair portionof the fees and expenses reasonably incurred by the
may obtain discovery of documents and tangible things otherwiséter party in obtaining facts and opinions from the expert.
discoverableunder par(a) and prepared in anticipation of litiga  (3) ProTECTIVEORDERS. (a) Upon motion by party or by the
tion or for trial by or for another party or by or for that other partypersonfrom whom discovery is sought, and for good cause
representative (including an attornegnsultant, suretyjndemni  shown, the court maymake any order which justice requires to
tor, insurey or agent) only upon a showing that the party seekingotect a party or person from annoyance, embarrassment,
discoveryhas substantial need of the materials inpitegparation oppressionpr undue burden @xpense, including but not limited
of the case and that the party seeking discovery is unable with@ubne or more of the following:
undue hardship to obtain the substantial equivalent ahtteri 1. That the discovery not be had;

alsby other means. In ordering discovery of such materials when 2. That thediscovery may be had only on specified terms and

the required showing has beenade, the court shall protect,,,jiions including a designation of the time or place;

againstdisclosure othe mental impressions, conclusions, epin )
ions, or legal theories of an attorney or other representative of a3: 1hat the discovery may be had only by a methatisuov
party concerning the litigation. ery other than that selected by the party seeking discovery;

2. A party may obtain withouhe required showing a state 4. That certain matters not be inquired into, or that the scope
mentconcerning the action or its subject matter previomsge ©f the discovery be limited to certain matters;
by that party Upon request, a person not a party may oltah 5. That discovery be conducted with no one present except
outthe required showing a statemennhcerning the action or its Personsdesignated by the court;
subjectmatter previously made by that person. If the requestis 6. That a deposition after being sealed be opened only by
refused the person may move for a court ord&ection804.12 orderof the court;
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7. That a trade secret, as defined ih31.90 (1) (c)or other Seenote to 804.05, citing StateBeloit Concrete Stone Co. 103 W (2d) 506, 309
: : e - NW (2d) 28 (Ct. App. 1981).
confidentialresearch, development, or commercial informatioM Seenote to 804,12, citing JenzakeGity of Brookfield, 108 W (2d) 537, 322 NW

not be disclosed or be disclosed only in a designated way;  (2dy516 (Ct. App. 1982).

8. That the parties simultaneously file specified documents ofee note to 19.35, citing State ex rel. LanRzentkowski, 141 W (2d) 846 (Ct.

information enclosed in sealed envelopes to be opened as direﬁ?§d1987,) o o o .
awyer’s decision to invest clierd’resources on photographic or video suveil

by the court. lanceis protected work-product; disclosure of the fact of the surveillance and
i i i i i descriptionof the materials obtained would impinge on the core of the work—product
in (b)rt I{hthe m?,:'?nn fOI’na prol,:etCtr%e Orggl’ Isn%?t?lﬁd In Wf‘:ﬂlie t{octrine. Ranft v Lyons, 163 W (2d) 282, 471 NW (2d) 254 (Ct. App. 1991).
part, the cou ayon such terms ai co ons as are Jus 'A litigant's request to see his or her file that is in the possession of current or former

orderthat any party or person provide or permit diSCOVE§e  counseldoes not waive the attorney—client and work product privileges andhdoes

tion 804.12 (1) (clapplies to the award of expenses incurred agylow other parties to the litigation discovery of those filesgBardt v Redlin, 196
relationto the motion W (2d) 342, 538 NW (2d) 581 (Ct. App. 1995).
' Discoverabilityof lawyer work product discusse&tate vHydrite Chemical Co.

(c) Motions under this subsection may be heard as prescri3@@ew (2d) 51, 582 NW (2d) 41(Ct. App. 1998).
in s.807.13 Thenew Wsconsin rules of civil procedure: Chapter 804. Gracz9KyILR 463.

Witnessstatements: Current state of discovery iisdédnhsin. \dn Domelen and
(4) SEQUENCEAND TIMING OF DISCOVERY. Unless the court genson. WBB May 1988.

uponmotion, for the convenience of parties and witnesses and in
the interests of justice, orders otherwiseethods of discovery 804.015 Limits on discovery by prisoners. (1) In this
may be used in angequence and the fact that a party is conductiggction,“prisoner’has the meaning giveng01.02 (7) (a) 2.
discovery,whether by dgp_osntloor otherwise, shall not operate (2) Unlessordered by the court, a prisoner in an action or spe
to delay any other party'discovery cial proceeding may not obtain discovery before the aectives

(5) SUPPLEMENTATION OF RESPONSES. A party who has a copy ofthe answer or other responsive pleading in the action
respondedo a request for discovery with a respotfiset was com  commencedy theprisoner If a defendant submits a motion to
pletewhen made is under no duty to supplement the responseligmissor a motion for summary judgment, no discovery may be
include information thereafter acquired, except as follows:  obtained until the court decides that the prisoner has a reasonable

(a) A party is under a duseasonably to supplement the party’'opportunity to prevail on the merits, or until the court decides the
responsavith respect t@ny question directly addressed to all omeritsof the motion, unless the court orders a party to sutomit
the following: discovery.

1. The identity and location of persons having knowledge of (3) If a court allows a prisoner to obtain discovery ursir.

discoverablamatters. (2) before the court decides that the prisoner hasagonable

2. The identity of each person expected to be called as @pportunityto prevail on the merits, receives a copy of the answer
expertwitness at trial. or other responsive pleading in the action, or decides the merits of

. amotion to dismiss or a motion for summauggment, the court
e e o o O e ™ Bhdershall be naowty taored o it th discoveryaton
1. the party knows that the response was incorrect when madegs% discovery that is essential to enable the prisoner to obtain the

: encenecessary to his or her case. The court shall limdighe
ﬁbt&enggit%lljgoglsdﬂt‘ﬁétgﬁgjﬁ%‘?gﬁgg%ghsz ch tht;{n:?;uﬁrecoveryso as to provide a minimal intrusion in the activities of any

amendthe response is in substance a knowing concealment. personsubject to discovery under this subsection.

. 4) If a prisoner commences an action or special proceeding,

of t(l% CAoglrJtW;grzg%pelﬁT;ntthreezg?trilgse SOTZ%/ ;fy'?nqgs;ingoorﬂ? court shall limit the number of requests for interrogatories,

throughneV\} requests for supplementétion of prior responses productlonof documer_n_s or admissions to 15, unless good cause
"is shown for any additionakquests. This number may not be

(6 CUIS.’TODY‘SF D'SCI%VERYDO%MENTS: (al) Unless t?elfgurt expandecby the use of subparts to the interrogatories.

in any action orders otherwise, the original copies of all deposi . . !

fons, itrrogaores. requiets for admission and responsg ) 1L SEcAon does 1ok avmy en e pisonerspoears b

thereto,and other discovery documentation shall be retained b_ﬂstory, 1997 a. 133 )

the party who initiated the discovery or that pastgttorney ’ ’

(b) The original copy of a depositi@hall be retained by the
attorneysealed as received frothe person recording the test
tmhg%gg?clj the appeal period has expired, or until made a IE)"’muatepersonal testimongr that of another person regarding any

History: Sup. Ct. Order67 W (2d) 585, 654 (1975)975 c. 2181985 a. 235 mafterthatmay be cognizable in any court of this state may file
Sup.Ct. Order 130 W (2d) xx; Sup. Ct. Ordet41 W (2d) xxi1993 a. 486Sup. Ct.  averified petition in any such coirt this state. The petition shall
OrderNo.95-03 191 W (2d) xix (1995)1997 a. 35133 be entitled in the name of theetitioner and shall show: 1. that the

Judicial Council Note, 1986:Sub. (6) requires that the originals of discovery doctiti F :
umentsbe retained by the party who initiated the discovenhis or her attorney petitionerexpects to be a party an action; 2. the subject matter

unlessthe court otherwise directs, until the time for appeal has expired. [Re Grder &f the e)_(F)ECtEd a(l_ﬁon and _the petitidﬂé_nterest therein; 3. the
7-1-86] factswhich the petitionedesires to establish by the proposed tes

Judicial Council Note, 1988:Sub. (3) (c) [created)] allows motions for protectives; i o it
ordersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988] timony and the petitiones reasons for desiring to perpetuate it;

Judicial Council Note, 1995: The revision to sub. (Z}) 1. makes it unnecessary 4-'the names or a de_scription OT the persons the petitéxpercts
to obtaina court order to take an expertleposition. By mutual agreement, practi will be adverse parties and their addresses so far as knov#; and

tioners commonly agree to take experts’ depositions without troubling the court i
anorder The cours power to control the discovery process ificeht to prevent {He names and addresses of the persons examined and the

abuses. The revisions based on Rule 26 (b) (4) (AJFC.P. Subsection (2) (d) Substancef the testimony which the petitioner expectelioit
2. is amendedo specify that discovery of non-testifying experts may be made fjyom each, anahall ask for an order authorizing the petitioner to

interrogatorie®r depositions. The revision is based on Rule 26 (b) (4) (B)CH. i ; ;
Footnotecites (2) (c) 1 an@d) 2. State ex rel. Shelby Mut. Ins. CoCircuit Court, takt(.et.the ;jep;ﬁsmons of the; peI’SO{]S E[O be;hexa[nlrled named in the
67 W (2d) 469, 227 NW (2d) 161. pettion,Tor the purpose of perpetuating their testimony

Trial court has no authority to order the production of documents relevant to a (b) Notice and service. The petitioner shall thereafter sepve

claim upon which it could grant no relief. State ex rel. RillBodge County CirCt. H ; it
76W (2d) 429, 251 NW (2d) 476. notice upon each personamed in the petition as an expected

Hospitalfire drill rules and committee report on fire in plaiftifdecedenshospi ~ 2dverseparty together with a copy of the petition, stating tivat
tal room held discoverable. Shibilski$t. Josepl’Hospital, 83 W (2d) 459, 266 NW petitionerwill move the court, at a time and place named therein,
(2d) 264 (1978). for the order described in the petition. At least 20 days before the

Wherecost of discovery was several times greater than claim for dantagkes, ; : p s -
courtabused discretiom denying defendarg’motion for protective ordeMncent dateof hearing the notice shall be served either within or without

& Vincent, Inc. vSpacek, 102 W (2d) 266, 306 NW (2d) 85 (Ct. App. 1981).  the state in the manner provided ir891.11for service of sum

804.02 Perpetuation of testimony by deposition.
BEFOREACTION. (a) Petition. A person who desires perpet
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mons;but if such service cannot with due diligence be made upble or inconvenient; and both a commission and a letter rogatory

any expected adverse party named in the petition, the court nmagty beissued in proper cases. A notice or commission may-desig

makesuch order as is just for service by publication or otherwisgatethe person before whom the deposition is to be taken either

andshall appoint, for persons ne¢rved in the manner providedby name or descriptive title. A letter rogatory may be addressed

in s.801.1] an attorneywho shall represent them, and, in casélo the Appropriate Authority in (henrgame the country)”. Evi

theyarenot otherwise represented, shall cross—examine the degence obtained in response to a letter rogatory need not be

nent. If any expected adverse partyaisninor or incompetent, s. excludedmerely for the reason thatié not a verbatim transcript

803.01(3) applies. or thatthe testimony was not taken under oath or for any similar
(c) Order and examination. If the court is satisfied that the per departurefrom the requirements for depositions taken within the

petuationof the testimony may prevent a failure or delay of judJnited States under this chapter

tice, it shall make an order designating or describingoimsons (3) DisQUALIFICATION FOR INTEREST. No deposition shall be

whosedepositions may be taken and specifying the subjatter takenbefore a person who is a relative or employe or attorney or

of the examination and whether the depositions shall be takmunselof any of the parties, or is a relativeeamploye of such

uponoral examination owritten interrogatories. The depositionsattorneyor counsel, or is financially interested in the action.

may then be taken in accordance with this chapter; andahe History: Sup. Ct. Order67 W (2d) 585, 663 (1975)975 c. 218

may make orders of the character provided for b§®$.09and

804.10 For the purpose of applying this chapter to depositions 804.04 Stipulations regarding discovery procedure.

perpetuatingtestimony each referencéherein to the court in Unlessthe court orders otherwise, the parties may by written stip

which the action is pending shall be deemed to refer to the coulation (1) provide that depositions may be takefore any per

in which the petition for such deposition was filed. son,at any time or place, upon any notice, and in any manner and
(d) Useof deposition. If a deposition to perpetuate testimonyvhenso taken may be used like other depositions, and (2) modify

is taken under this section, or if, althougbt so taken, it would theprocedures provided by this chapter for otiethods of dis

be otherwise admissible in the courts of this state, it may be usétyery.

in any action involving the samsubject matter subsequently History: Sup. Ct. Order67 W (2d) 585, 664 (1975).

broughtin this state in accordance with894.07

(2) PeNDING APPEAL. (a) If an appeal has been taken from
judgmentof a court of this state or before the taking of an app
if the time therefor has not expired, the courvirich the judg
mentwas rendered may allow the taking of tiepositions of wit
nesseso perpetuate their testimony for use in ¢went of further
proceedingsn the court.

(b) In such case, the party who desires to perpetuate the t
mony may make a motion in the court for leave to take the dep

tions, uponthe same notice and service thereof as if the action bpoena addressed to the deponent. The depasitiqrerson
pendingin the court. The motion shall show all of the followingggnfinedin prison may be taken only b'y leaveaafurt on such

1. The names and addresses of persons to be examinedigffisas the court prescribes, except when the party seeking to
the substance of the testimony which the moving party expectséRethe deposition is the state agency dicef to whose custody

804.05 Depositions upon oral examination. (1) WHEN
POSITIONSMAY BE TAKEN. After commencement of the action,

exceptas provided in 804.015 any party may take the testimony

of any person including a party by deposition upon oral examina

tion. The attendance of withesses may be compelled by subpoena

asprovidedin s.805.07 The attendance of a party deponent or

of an oficer, director or managing agent of a party may be-com
lled by notice to the named person or attorney meeting the
uirement®f sub.(2) (@) Such notice shall have the force of

elicit from each of those persons. the prisoner has been committed.
2. The reasons for perpetuating the testimony of the persong2) NoTICEOFEXAMINATION: GENERALREQUIREMENTS:SPECIAL
undersubd.1. NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-

(c) If the court finds that the perpetuation of the testimony #ENTS AND THINGS; DEPOSITION OF ORGANIZATION. (&) A party
properto avoid a failure or delagf justice, it may make an orderdesiringto take the deposition of any person upon oral examina
allowing the depositions to be taken and may make orders of i@ shall give reasonable notigewriting to every other party to
characteprovided for by s804.09and804.10and thereupon the the action. The notice shall state the time and place for taking the
depositionanay be taken and used in the same manner and urdigposition and the name and address of each person to be
the same conditions as are prescribed in thigpter for deposi examined,if known, and, if the name is not known, a general
tionstaken in actions pending in the court. descriptionsuficient to identify the person or the particular class

History: Sup. Ct. Order67 W (2d) 585, 660 (1975)975 c. 2181993 a. 486  Or group to which the person belongs. If a subpoena requiring the
production of materials is to be served on the person to be
804.03 Persons before whom depositions may be examinedthedesignation of the materials to be produced as set

taken. (1) WITHIN THE UNITED STATES. Within the UnitedStates forth in the subpoena shall be attached to or included in the notice.

or within a territory or insular possession subject to the dominign (b) The court may for cause shown egéor shorten the time

of the United States, depositions shall be taken beforefigarof for taking the deposition.

authorizedto administeoaths by the laws of the United States or (c) The court may upon motion order that the testimony at a

of this state or of the place where the examinatitelis, or before depositionbe recordedby other than stenographic means or vid

aperson appointed by the court in which the actigreisding. A eotapemeans as provided 85.885.40to 885.47 in which event

personso appointed has power to administer oaths and take teiéte order shall designate the manner of recording, preserving and

mony. filing the deposition and mawgclude other provisions to assure
(2) IN FOREIGN COUNTRIES. In a foreign countrydepositions thatthe recorded testimony will be accurated trustworthy If the

may be taken (a) on notice before a peraathorized to adminis Orderis made, a party may nevertheless arrange to have a steno

ter oaths in the place in which the examination is held, either Bj2PhiC transcription made at the pastgkpense.

the law thereof or by the law of the United States, or (b) before a(d) The noticeo a party deponent may be accompanied by a

personcommissioned by the court, and a person so commissiotieguest made in compliance witt884.09for the productionof

shall have the power by virtue of the commission to administdpcumentsand tangible things #te taking of the deposition. The

any necessary oath and take testimamy(c) pursuant to a letter procedureof s.804.09shall apply to the request.

rogatory. A commission or a letter rogatory shia# issued on  (e) A party may in the notice name as the deponent a public or

motionand notice and on terms that are just and appropriate. Ipi&/atecorporation or a limited liability company or a partnership

not requisite to the issuance of a commission or a ledfgatory or anassociation or a governmental agency or a stfiteoin an

thatthe taking of the deposition in any other manner is impracticactionarising out of thefficer’s performance of employment and
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designatewith reasonable particularity theatters on which thecourt, the court may rule by telephone on any objection. The
examinationis requested. The ganization orstate diicer so court's ruling shallbe recorded in the same manner as the testi
namedshall designate one or mordicérs, directors, or manag mony of the deponent. In the abserée ruling by the court, the
ing agents, or other persons who consent to testify on its behalfidenceobjected to shall be taken subject to the objections.
and may set forth, for each person designated, the matters orc) In lieu of participating in the oral examination, parties may
which the person will testify The persons so designated shall tegervewritten questions in sealed envelope on the party taking the
tify as to matters known oeasonably available to theganiza- depositionand the party shall transmit the questions to tfieeof

tion. This paragraph does not precludking a deposition by any who shall propound therto the witness and record the answers
otherprocedure authorized by statute or rule. verbatim.

_ (3) DEPOSITIONS;PLACE OF EXAMINATION. (@) A subpoena  (5) MOTIONTO TERMINATE ORLIMIT EXAMINATION. At any time
issuedfor the taking of a deposition may command the persond@ringthe taking of theleposition, on motion of a party or of the
whomit is directed to produce and permit inspection and copyigponenand upon a showing that the examination is being con
of designated books, papers, documents, or tangible things Whigldtedin bad faith or in such manner as unreasonably to annoy
constituteor contain matters wlthln the scope of the examinatigdmbarrassor oppress the deponent or patitg court in which the
permittedby s.804.01 (2) but in that event the subpoena will beyctionis pending may order thefifer conducting the examina
subjectto sub.(2) and s804.01 (3) tion to cease forthwith from taking the deposition, or may limit the

(b) 1. Any party may be compelled by notice under §2ib. scopeand manner of thiaking of the deposition as provided in
to give a deposition at any place within 100 miles from the plase804.01 (3) If the order made terminates the examinatibn,
wherethat party resides, is employed or transacts business-in [@all be resumed thereafter onlpon the order of the court in
son,or at such other convenient place afixed by an order of which the action is pending. Secti804.12 (1) (clpplies to the
court. A plaintiff may also be compelled by like notice to give awardof expenses incurred in relation to the motion.

depositionat any place within the countyhere the action is com  (6) SUBMISSIONTO DEPONENT.CHANGES;SIGNING. If requested
mencedor is pending. by the deponent or any partwhenthe testimony is fully tran

2. A plaintiff who is not a resident of this stateay be com scribedthe deposition shall be submitted to the deponent for
pelledby notice undesub.(2) to attend a deposition at the plain examinationand shall be read to or by the deponent. Any changes
tiff's expense at any place within the county where the actioririform or substance which the deponent desires to make shall be
commencedr is pending, or at arplace within 100 miles from entered upon the deposition by théaefr with a statement of the
the place wherehat plaintif resides, is employed or transactseasongiven by the deponent fonaking them. The deposition
businessn person, or at such other convenient plade fised by shallthen be signed by the deponent, unlespé#ntes by stipula
anorder of court. tion waive the signing or the witness is ill or cannot be foond

3. A defendant who is not a resident of this state may be cofifusesto sign. If the deposition is not signed by the deponent
pelledby subpoena served within this statejive a deposition at Within 30 days after its submissida the deponent, the fafer
any p|ace within 100 miles from the p|amd‘]ere that defendant _shaIIS|gn it and state on the record the fact of the waiver or Of the
is served. illnessor absence of the deponenttoe fact of the refusal or fail

4. A nonparty deponent may m®mpelled by subpoenaureto sign together with the reason, if agiven therefor; anthe

servedwithin this state to give a deposition at any place within 1#§Positionmay then be used as fully as though signed unless on
miles from the place whgere the Fr)10nparty dego%ent resiges,a motion to suppress undergf4.07 (3) (dhe court holds that
employed,transacts business in person or is served, or at S&%reasons given for the refusal or failuresign require rejection
otherconvenient place as is fixed by an order of court. of the deposition in whole or in part.

5. In this subsection, the terms “defendant” and “pldintif _(7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;
include officers, directors and managing agents of corporali®T!CEOF SERVICE. (@) The person recording the testimony shall
defendantsand corporate plainté, or other persons designated€rtify on the deposition that the witness was duly sworn by the
undersub.(2) (e) as appropriate. A defendant who asserts a-co rsonand that the deposition is a true record of the testimony
terclaimor a cross—claim shall not be considered a pléintthin  9/ven by the deponent. The person shall then securelytiseal
the meaning of this subsection, but a 3rd party pldintider s. depositionin anenvelope indorsed with the title of the action and

803.05(1) shall be so considered with respecttie 3rd party Marked Deposition of(here insert the name of the deponent)”
defendant. andshallpromptly serve it upon the attorney requesting the-depo

6. If adeponent is an Biker, director or managing agent Ofsmon or send it by registered or certified mail to the attorney

acorporate partyor other person designated under (e} the requestinghe depositiorand give notice of the service to all par
P ) . G2pL iesand the court.
place of examination shall be determined as if the deposmen%

placeof residence, employment or transacting business in persprf®) 1. Documents and things produced for inspection during
werethat of the pérty %Pne examination of the deponent shall, upon the request of a party

be marked fordentificationand annexed to and returned with the
(4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF

EXAMINATION; OATH; OBJECTIONS. (&) Examination and cross—?weeﬁpsmon’ and may be inspected and copied byarty except

examinationof deponents may proceed as permitted at the tria . . . .
The officer before whom the deposition is to be taken shaltaut . & The person producirtge materials may substitute copies
deponenbn oath anahall personallyor by someone acting underl® P& marked for identification, if the persoricadis to all parties

the officer’s direction, record the testimony of the depondinte (& OPpportunity to verify the copies by compariseith the origi
testimonyshall be taken stenographically orgieotape as pro nals;and _ _ _

vided by ss.885.40t0 885.47 or recorded by any other means b. If the person producing the materials requests their return,
orderedin accordance with suk2) (c). If the testimony is taken the officer shall mark them, give each pady opportunity to
stenographicallyif shall be transcribed at the request of one of tr;%SDECtand copy them, and return them to the person producing
parties. em.

(b) All objections made at time of the examination togheli 2. The original materials copied or returned under s(bd.
ficationsof the oficer taking the depositiomr to the manner of maybe used in the same manasrif annexed to and returned with
taking it, or to the evidence presented, or to the conduct of affie deposition to the court, pending final disposition of the case.
party,and any other objection to the proceedings, shatidbed (c) Upon payment of reasonable aes therefqrthe oficer
by the oficer upon the deposition. Upon request of any partghallfurnish a copy of the deposition to any party or to the depo
wherethe witnessas refused to answend with the consent of nent.
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(8) ParTICIPATION BY TELEPHONE. Upon notice by any party it, attaching thereto the copy of the notice and the questions
unlessthe court otherwise orders for good cause shown, the depeceivedby the oficer.

nent,the reporteror any other person participating in a deposition (3) Noticeorservice. When the deposition is served upon or
underthis section may dso by telephone. Any participant otheimailedto the requesting partthe person who has recorded the
thanthe reporter electing to be present with any ofiseticipant  testimonyshall promptly give notice thereof to all parties and the
shall give reasonable notice thereof to the other participants. court.

_History: Sup. Ct. Order67W (2d) 585, 665 (1975); Sup. Ct. Ordé7 W (2d) History: Sup. Ct. Orde67 W (2d) 585, 671 (1975)975 c. 218Sup. Ct. Order
vii (1975);1975 c. 2181979 c. 10; 1983 a. 189Sup. Ct. OrderL30 W (2d) xi, XiX 158 W (2d) xxv (1990)1993 a. 12, 486 1997 a. 133
(1986); Sup. Ct. Orderldl W (2d) xiii (1987); Sup. Ct. Ordet58 W (2d) xvii Judicial Council Note, 1990:[Re amendment of (2)] Discovery depositions are
(1990);1991 a. 1891993 a. 12, 1997 a. 35133 254 no longer required to be filed in court, unless the coudrders. See Supreme Court

Judicial Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amendedorderof May 1, 1986.

to recognize the consin Rules of Meotape Procedure and to make certainghat Revised sub. (3) conforms practice under this section to s. 804.05 (7). [Re Order
motion to the court is not required prior to taking a videotape deposition. [Re Ordgr1—1-91]

eff. Jan. 1, 1976]

Judicial Council Notes, 1986Sub. (3) (b) is amended to conform theitorial
scopeof deposition notices and subpoenas to the 100-mile provision of Rule 45 84.07 Use of depositions in court proceedings_
F.R.C.Pas amended in 1985. [Re Ordeft &f1-86] 1) UsE oF DEPOSITIONS. At the trial or upon théearing of a

Sub.(7) (a) is amended to require tlla¢ deposition be served upon the attorne . . . .
ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86] otionor an interlocutory proceeding, any part or all of a deposi

Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact wite  tion, so far as admissible under the ruleswidence applied as
thl?\rttﬁy telepho?eft?hobtamtlts ruling on any objection, on request of anyamaity thoughthe witness were then present and testifying, may be used
with the consent o the court. gainstany party who was presentmpresented at the taking of

Sub. (8) [created] allowsany person to participate in a deposition by telephonﬁ] 7. . .
uponnotice by any party unless good cause to the contrary is sfRev@rder «f e deposition or who had reasonable notice thereof, in accord

Jan.1, 1988] ancewith any of the following provisions:
Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonable .
advancenoticeto all participants is required if any participant to a deposition to be (a) An){ d_eposn_lon may_be used by any peimythe purpose .
takenby telephone elects to be present with any other particifartrequirement  Of contradicting or impeaching the testimony of deponent as a wit
is aimed primarily at the situation in which one party is in the physical presencerfhgg.
the deponent, while others are not, by allowing others to be present if they choose.(b) The d iti f " f ho at the i f
[Re Order eff. 1-1-91] € deposiuon of a party or or anyone who a e lime O
Highly placed state &itial who seeks protective order should not be compelled taking the deposition was anfifer, director or managing agent

testify on deposition unless clear showing is made that deposition is necessary to i
ventprejudice or injustice State vBeloit Concrete Stone Co. 103 W (2d) 506, SOQGFeemploye or a person designated unsleé804.05 (2) (ejor

NW (2d) 28 (Ct. App. 1981). 804.06(1) to testify on behalf o& public or private corporation,
Seenote to 73.03, citing State Kielisch, 123 W (2d) 125365 NW (2d) 904 (Ct. limited liability company partnership or association or govern
App. 1985). mentalagency which is a party may be used by an adverse party
for any purpose.
804.06 Depositions upon written questions. (1) Serv- (c) 1. Thedeposition of a witness other than a medical expert,

ING QUESTIONS;NOTICE. (@) After commencement of the actionwhetheror not a partymay be used by any party for any purpose
exceptas provided in 804.015 any party may take the testimonyif the court finds any of the following:
of anyperson, including a partipy deposition upon written ques a. That the witness is dead.

tions. The attendance of witnesses maycbenpelled by sub b. That the witness is atgreater distance than 30 miles from
poenaas provided in $05.07 Theattendance of a party deponenihe piace of trial or hearing, or is out of the state, and will not return
or of an oficer, directoy or managing agent of a party may be €0nyeforethe termination of the trial or hearing, unless it appears that

pelledby noticeto the person to be deposed or his or her attorngys 4 f the wit d by the paerirad th
meetingthe requirements of 804.05 (2) (a) The deposition of dep%s?t?c?r?.e of the witness was procured by the pafyig the

a person confined in prison may be taken only by leave of court . . .
on suchterms as the court prescribes, except when the persg c. That the witness is unable to attend or testify because of

seekingto take the deposition is the state ageacyficer to cHé,ulness, infirmity or |n_1pr|sonment. .
whosecustody the prisoner has been committed. d. Tt;]at the p(?rty cbér:tn% the_depostl)tlon Bas been unable to
(b) A party desiring to take a deposition upon written questingocuret e atten ance o the wﬂngss y subpoena. .
e. Upon application and notice, that exceptional circum

shall serve them upon evepther party with a notice stating the . i ; - A
nameand address %f the p(?rtson \r/)vhoyis to answer them ifgkno\;@@nce$mst that make itlesirable, in the interest of justice and
andif the name is not known, a general descriptioficiaht to with dueregard to the importance of presenting the testimony of

identify the person or the particular class or group to which tMdtnessewrally in open court, to _allow the deposition to be used.
personbelongs, and the name or descriptive title and address of 2. The deposition of a medical expert may be used by any
the officer before whonthe deposition is to be taken. A deposipartyfor anypurpose, without regard to the limitations otherwise
tion upon written questions may be taken gfuilic or private imposedoy this paragraph.
corporationor a limited liability company or a partnership or asso (d) If only part of a deposition isfefred in evidence by a party
ciation or governmentahgency in accordance with&04.05 (2) anadverse party may requitlee party to introduce any other part
(e). which ought in fairness to be considered with the iptnoduced,

(c) Within 30 days after the notice and written questions ag@dany party may introduce any other parts.
served,a party may serve cross questions uglbwther parties. (e) Substitution of parties pursuant t@863.10does not déct
Within 10 days after being served with cross questions, a pditgright to use depositions previousgken; and when an action
may serve redirect questions upon all other partiesthi/10 in any court of the United States or of any state has been dismissed
daysafter being served with redirect questionpagty may serve andanother action involving the same subject matter is afterward
recrossquestions upoall other parties. The court may for caus@roughtbetween the same parties or their representativascor

shownenlage or shorten the time. cessordgn interest, all depositions lawfully taken in the former
(2) OFFICERTO TAKE RESPONSE®ND PREPARERECORD. A COpY actionmay be used in the latter as if originally taken therefor
of the notice and copies of all questions served shaleleered  (2) OBJECTIONSTO ADMISSIBILITY.  Subject to sul(3) (c) and

by the party taking theleposition to the diter designated in the t0 s.804.03(2), objection may be made at the trial or hearing to

notice,who shall proceed promptlin the manner provided by s.receivingin evidence any deposition or part thereof for any reason
804.05 either personally or by someone acting under thieeps  Which would require the exclusion of the evidence if the witness

direction, to take the testimony of theitness in response to thewerethen present and testifying.

questions and to prepare, certiéynd serve thdepositionupon, (3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (a)

or mail it by registered or certified mad, the party who requestedAsto notice. All errors and irregularities in the notice for taking
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a depositionare waived unless written objection is promptlyor an order under 804.12 (1)with respect to any objection to or
servedupon the party giving the notice. otherfailure to answer an interrogatory

(b) Asto disgualification of officer. Objection to taking a depo (2) Scope:useaT TRIAL. (@) Interrogatories may relate to any
sition because of disqualification of thefioér before whom it is matterswhich can be inquired into under84.01 (2) and the
to betaken is waived unless made before the taking of the dep@siswersmay be used to the extent permitted by 864.to 911

tion begins or as soon thereafterths disqualification becomes  (p) Aninterrogatory otherwise proper is not necessarily ebjec
knownor could be discovered with reasonable diligence.  tionablemerelybecause an answer to the interrogatory involves
(c) Asto taking of deposition. 1. Objections to the competencyan opinion or contention that relates to fact or the application of
of a witness or tthe competengyelevancyor materiality of tes  law to fact, but the court may ordirat such an interrogatory need
timony are not waived by failure to make them before or duringpt be answeredntil after designated discovery has been-com
thetaking of the deposition, unless the ground of the objectiongketedor until a pretrial conference or other later time.
onewhich might havebeen obviated or removed if presented at (3) OpTionTO PRODUCEBUSINESSRECORDS. Where the answer
thattime. to an interrogatory may be derived or ascertained from the busi
2. Errors and irregularities occurring at the @smination nessrecords of theparty upon whom the interrogatory has been
in the manner of taking the depositionttie form of the questions servedor from anexamination, audit or inspection of such busi
or answers, in the oath offiafnation, or in the conduct of parties, nessrecords, or from @ompilation, abstract or summary based
anderrors of any kind which might be obviated, removed, or curéigereon,and the burden of deriving or ascertainihg answer is
if promptly presentedare waived unless seasonable objectiosubstantiallythe same for the party serving the interrogatory as for
theretois made at the taking of the deposition. the party served, it is a didient answer to such interrogatory to
3. Objections to the form of written questions submittegipecify the records from which the answer iag derived or
unders.804.06are waived unless servidwriting upon the party ascertaine@nd to &brd to the party serving the interrogatory-rea
propounding them within the time allowed for serving thesonableopportunity to examine, audit or inspect such records and
succeedingross or other questions and within 5 days after servicemake copies, compilations, abstracts or summaries.

of the last questions authorized. History: Sup. Ct. Order67 W (2d) 585, 676 (1975)975 c. 2181993 a. 12,
1997a. 133

(d) Asto completion and return of deposition. Errors and irmeg "~ seenote t0804.01, citing ¥hicent & Vincent, Inc. vSpacek, 102 W (2d) 266, 306
ularitiesin the manner in which the testimony is transcribetth@r Nw (2d) 85 (Ct. App. 1981).

depositionis prepared, signed, certified, sealed, indorsed,-transThe efective use of written interrogatories. Schoone and MB@MLR 29.
mitted, filed, or otherwise dealt with by thefioer underss.

804.05and804.06are waived unless a motion to suppress thgh4.09 Production of documents and things and entry
depositionor some part thereof is made with reasonabtenpt  ypon land for inspection and other purposes. (1) ScopE.
nessafter such defect is, or with due diligence might have beefhy party may serve on any other paatyequest (a) to produce

aqu(atrtaingd. 1 Ondess7 W (2d) 585, 673 (19781975 c. 2185up. Ct. Ord andpermit the party making the request, or someone acting on the
istory: Sup. Ct. Orde , c. up. Ct. Order ) ; ;

73W (20) ki (1976)1983 2. 1928up. Gt Orderl30 W (2d) xxix (1o86y1903  Party’s behalf, to inspect and capginy designated documents

a. 121995 a. 225 (including writings, drawings, graphs, charts, photographs,

Judicial Council Committee’s Note, 1976:Section 804.07 (2)s taken from phono-recordsand other data compilations from whidfiorma

F.R.C.P.32 (b). The reference in sub. (2) to “sub. (3) (d)” is changed to read “s i i
(3) (c)” to correspond with subdivision (d) (3) irRFC.P 32 (b). [Re Ordeeffective lﬁbn can be obtained, translated, if necesslayythe rGSpondem

Jan.1, 1977] through detection devices into reasonably usable form), or to
Judicial Council Note, 1986:Sub. (1) (e) is amendedrigflect the fact that depesi  inspectand copytest, or sample any tangible things which censti

ti%néniegéiot be filed except upon order of the court. See s. 804.05 (7) @JdgRe tute or contain matters Withihescope of 804.01 (2)and which
eff. 7—1—

Under(2) and (3) (c) 1, hearsay objection was not walweéhilure to object at arein the po_ssession, custody or _CoerI of ety UPO“ whom
deposition. Strelecki v Firemandns. Co. of Newark, 88 W (2d) 464, 276 NW (2d) the request is servedr (b) to permit entry upon designated land
794(1979). or other propertyin the possession or control of the party upon

Thedefendans evidentiary deposition of its doctor expert taken subsequent to ; ; ;
plaintiff’s discovery deposition of the doctor didt prevent the plainfifs use of the %Omthe request Is served for the purposmqbectlon and mea

discoverydeposition at trial. Martin.\Richards, 176 W (2d339, 500 NW (2d) 691 Suring, surveying, photographing, testing, or sampling the prop

(Ct. App. 1993). erty or any designated object or operation therein, withistope
of s.804.01 (2)
804.08 Interrogatories to parties. (1) AVAILABILITY; PRO- (2) ProcEDURE. Except as provided in 804.015 the request

CEDURESFORUSE. (a) Except as provided in&4.015 any party may,without leave of court, be served upon the pldiafter com
may serve upon any other party written interrogatories to leencemenbf the action and upon any other party with or after
answeredy the party served, df the party served is a public or service of the summons and complaint upon that parfthe
privatecorporation or a limited liability company or a partnershipequesthall specify a reasonable time, place, and manner of mak
or anassociation or a governmental agency or a sthiteoin an  ing the inspection and performing the related acts. The party upon
actionarising out of the diter’s performance of employment, bywhomtherequest is served shall serve a written response within
anyofficer or agent, who shall furnish such informatémis avail 30 days after the service of the request, except that a defendant
ableto the party Interrogatories maywithout leave of court, be mayserve a response within 45 days after service of the summons
servedupon the plaintifafter commencement of the action ancindcomplaint upon that defendarhe court may allow a shorter
uponany other party with or after service of the summons aud longer time. The response shall state, with respect to each item
complaintupon that party or categorythat inspection and related activities will frermitted

(b) Each interrogatory shall be answered separately and fullgrequested, unless the request is objeitieh which event the
in writing under oath, unless it is objected to, in which event tfieasongor objection shall be statedf objection is made to part
reasongor objection shall be stated in lieu of an answ&he of an item or categoryhe part shall be specified. The party-sub
answersare to be signed by the person making them, and tidting the request may move for an order undgfg.12 (1with
objectionssigned by the attorney making them. The party upgaspecto any objection to or other failure to respond toréupiest
whomthe interrogatories have been served shall serve a coppbfany part thereofor any failure to permit inspection as
the answers, and objections if amyithin 30 daysafter the service requested.
of the interrogatories, except that a defendant may serve answerg) PersoNsNOT PARTIES. This rule does not preclude an inde
or objectionswithin 45 days after service of the summons angendentaction against a person not a party for production of-docu
complaintupon thatdefendant. The court may allow a shorter afentsand things and permission to enter upon land.
longertime. The party submitting the interrogatories may moveHistory: Sup. Ct. Order67 W (2d) 585, 678 (1975)975 c. 2181997 a. 133
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804.10 Physical and mental examination of parties; actionand upon any other panyith or after service of the sum
inspection of medical documents. (1) When the mental or monsand complaint upon that party
physicalcondition, including the blood group or the ability topur  (b) Each matter of which an admission is requested bkall
suea vocation, of a party is in issue, the court in which the actigBparatelyset forth. The matter is admitted unless, withiniags
is pending may ordethe party to submit to a physical, mental ogfter service of the request, or withsiich shorter or longer time
vocationalexamination. The order may be made on motion fe the court may allgwhe party to whom the request is directed
cause shown angpon notice to all parties and shall specify thgervesupon the party requesting the admissaonritten answer
time, place, manneconditions and scope of the examinamd o objection addressed to the mattgnedby the party or atter
the person or persons by whom it is to be made. ney, but, unless the court shortens the timgefendant shall not
(2) In any action brought to recovelamages for personal berequired to serve answers or objections before the expiaition
injuries, the court shall also order the claimant, upon such teras days after service of the summons aadnplaint upon the
asare just, to give to the other party or any physician named in thefendant. If objectionis made, the reasons therefor shall be
order within a specified time, consent and the right to inspect astated. The answer shall specifically deny the matter or set forth
X-ray photograph taken in the course of the diagnosis or treat detail the reasons whyie answering party cannot truthfully
mentof the claimant. Theourt shall also order the claimant tcadmitor deny the matterA denial shall fairlyneet the substance
give consent and the right to inspect and copy any hospital; mesfi the requested admission, and when good faith requirea that
calor other records and reports that are within the scope of discpsrty qualify an answer adeny only a part of the matter of which
ery under s804.01 (2) anadmission is requested, the party shall specify so muclasf it
(3) (a) No evidence obtained by an adverse party by a couistrue and qualify or deny the remaindén answering party may
orderedexamination under sulil) or inspection under suf2) notgive lack of information or knowledge as a reason for failure
shallbe admitted upon the trial by reference or otherwise unlgesadmit or deny unless tiparty states that he or she had made rea
true copies of all reportprepared pursuant to such examinatioronablenquiry and that the information known or readilytain
or inspection and received by such adverse party have been delbleby the party is insfitient to enable thparty to admit or deny
eredto the other party or attorney not latean 10 days after the A party who considers that a matter of which an admidsésn
reportsare received by the adverse paffje party claiming dam beenrequested presents a genuine issue for trial may ndtaon
agesshall deliver to the adverse party return for copies of groundalone, object to the request; the party nsapject to s.
reportsbased on court-ordered examination or inspection, a tri8@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated tie¢ admit or deny it.
claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the
(b) This subsection applies to examinations made by agreeurtdetermines thain objection is justified, it shall order that an
ment of the parties, unless the agreement expresslyides answerbe served. If the court determines that an answernes
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the prgdmittedor that an amended answer be served. The courirmay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request

(4) Upon receipt of written authorization and consent signét made at a pretrial conferenceat a designated time prior to

by a person who has been the subject of medical care or treatnféidl; Section804.12 (1) (c)applies to the award of expenses
or in case of theleath of such person, signed by the personal-reptiecurredin relation to the motion.
sentativeor by the beneficiary of an insurance policy on the per (2) EFFecToFADMISSION. Any matter admitted under trése
son’slife, the physician or other person having custodwamf tion is conclusively established unless the court on motion permits
medical or hospital records or reports concerning such care withdrawalor amendment of the admission. The court may per
treatment,shall forthwith permit the person designated in suahit withdrawal or amendment when the presentation of the merits
authorizationto inspect and copy sucacords and reports. Any of the action will be subserved thereby and the party who obtained
personhaving custodyf such records and reports who unreasotthe admission fails to satisfy the court that withdrawal or amend
ably refuses to comply with such authorization shall be liable tnentwill prejudice the party in maintaining the action or defense
the party seeking the records or reports for the reasonable and m&dhe merits. Any admission made by a party under this section
essarycosts of enforcing the pargytight to discover is for the purpose dhe pending action only and is not an admis

History: Sup. Ct. Order67 W (2d) 585, 680 (1975)975 c. 2181993 a. 424  sjon for any other purpose nor may it be used against the party in

1995a. 345 H
- . . : ny other proceeding.
Althoughpersonal injury claimarg’counsel attended stipulated independent med';1 f .

ical examination without court order defendan$ knowledge, trial court did not H'Sltgég' Silgp g’t' Ogierg?dw (ﬁ(dg) 5%5' ?Si \(/\1/97231975.(:1551)219979770 4f£

abusediscretion in refusing to limit cross—examination of the physician since preaLd a. 192Sup. Ct. Order Ncdb5-04 (2d), xxi (19951997 a. 1

enceof counsel was not prejudicial and court order could have been obtained undérourterred by allowing defendant to withdraw admission of liabilBghmid v

Whangemuidelines. Karl vEmployers Ins. of \asau, 78 W (2d) 284, 254 NW (2d) Olsen, 11 W (2d) 228, 330 NW (2d) 547 (1983).

255. Summaryjudgment can be based upon partigilure to respond to requdst
Medicalrecords discovery in &tonsin personanhjury litigation. 1974 WLR 524, admissiongven where admission would be disposit¥entire case. Bank ofvb
Court may order claimant to consent to releasel inspection of health care RIVErsv. Zimmer 112 W (2d) 624, 334 NW (2d) 230 (1983). )

recordsandreports of treatment received prior to claimed injury if requester showsRequesfor admission of negligence clartotal value is not proper subject under

that records may reasonably lead to discovemdofissibleevidence and claimant Section. Kettner.\Milwaukee Mut. Ins. 146 W (2d) 636, 431 NW (2d) 737 (Ct. App.
hasopportunity to assert physician—patient privilege. Ambroggeneral CagCo.  1988).

156 W (2d) 306, 456 NW (2d) 642 (Ct. App. 1990). RequestsFor Admissions in Wgconsin Civil Procedure: Civil Litigatios’

Double-Edge®word. Kinsler 78 MLR 625.

804.11 Requests for admission. (1) REQUESTFORADMIS- . . .

SION. (a) Except as provided in804.015 a party may serve upon804.12  Failure to make discovery; sanctions.
any other party a written requefstr the admission, for purposes(1) MOTION FOR ORDER COMPELLING DISCOVERY. A party upon

of the pending action onlpf the truth of any matters within the 'easonabl@otice to other parties and all persorfecedthereby
scopeof 5.804.01 (2)set forth in the request that relatestate ~Mayapply for an order compelling discovery as follows:
mentsor opinions offact or of the application of law to fact, (a) Motion. If a deponent fails to answer a question-pro
including the genuineness any documents described in thepoundedor submitted under 804.050r 804.06 or a corporation
request. Copies of documents shall be served with the requestother entity fails to make a designation und&0g..05 (2)(e)
unlessthey have been or are otherwise furnishedhade avail 0r804.06 (1)or a party faildo answer an interrogatory submitted
ablefor inspection and copyingThe request mayvithout leave unders.804.08 or if a partyin response to a request for inspection
of court, beservedupon the plaintifafter commencement of the submittedunder s804.09 fails torespond that inspection will be
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permitted as requested or fails to permit inspection as requessioisthereafter proves the genuineness of the document or the
the discovering party may move for an order compelling anuth of the matterthe requesting party may apply to the court for
answer,or a designation, or an order compelling inspection emorder requiring the other party pay the requesting party the
accordancewith the request. When taking a deposition on oratasonablexpenses incurred in the making of that proof, includ
examination,the proponent ofhe question may complete oring reasonable attorney fees. Tbeurt shall make the order
adjournthe examination before he or she applies for an offler unlessit finds that (a) the request wiasld objectionable pursuant
the court denies the motion in whole or in part, it may make sutd sub. (1), or (b) the admission sought was of no substantial
protectiveorder as it would have been empowered to make ofinaportancepr (c) the party failing to admiitad reasonable ground
motion made pursuant to 804.01 (3) to believe that he or she mightevail on the matteor (d) there

(b) Evasive or incomplete answer. For purposes of this subsec Was other good reason for the failure to admit.
tion an evasive or incomplete answer is to be treated as a failuré4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
to answer ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR

(c) Award of expenses of motion. 1. If the motion is granted, INSPECTIONOR SUPPLEMENTRESPONSES. If a party or an dicer,
the courtshall, after opportunity for hearing, require the party gfirector,or managing agent of a party gnerson designated under
deponentvhose conductecessitated the motion or the party o8.804.05 (2) (ejpr 804.06 (1)to testify on behalf of a party fails
attorneyadvising such conduct or bathithem to pay to the mev (@) to appear before thefigkr who is to take the partydeposi
ing party the reasonable expenses incurred in obtainingrtlee  tion, after being served witla proper notice, or (b) to serve
including attorney fees, unless the court finds that the oppositigAswersor objections to interrogatories submitted under s.

to the motion was substantially justified trat other circum 804.08 after proper service of the interrogatories, or (Qeve
stancesnake an award of expenses unjust. awrittenresponse to a request for inspection submitted under s.

2. If the motion is denied, the court shall, after opportunity f§04-09 after proper service of the request, or (d) seasonably to
hearing, require the moving party or the attorney advising supplemenbr amenq aresponse when.obllgat.ed todo SO under s.
motion or both of them to pay to the party or deponent wHP4.01(5), the court in which the action is pending on motion may
opposeche motion the reasonable experisesrred in opposing makes_uch orders in regar_d to the_fallure as are just, and among
the motion, including attorney fees, unless the court finds that tAEers.it may take any actioauthorized under suf) (a) 1, 2.
makingof the motion was substantially justified or that other ci@nd3. In lieu of any order or in addition thereto, the court shall
cumstancesnake an award of expenses unjust. requirethe party failing to act or the attorney advising the party or

3. If the motion is granted in part and denied in part, the coﬁlr(?th to pay the reasonable expensesjuding attorney fees,

may apportion the reasonable expenses incurreelation to the causedy the failure, unless the coudmds that the failure was
motionamong the parties and persons in a just manner substantiallyjustified or that other circumstances make an award

(2) FAILURE TO COMPLY WITH ORDER. (a) Ifa party or an Giter of expensesinjust. The failure to act described in this subsection

. - X ay not be excused on the ground that diecovery sought is
director or managing agent of a party or a person designated u'ﬁﬁgctionablamless the party failing to act has applied for a pro

s.804.05 (2) (epr804.06 (1)}o testify on behalf of a party fails tectiveorder as provided by 804.01 (3)

to obey an order to provide or permit discoyamgluding an order : . .
madeunder sub(1) or 5.804.10 the court in which the action is, () TELEPHONEHEARINGS. Motions under this section may be
heardas prescribed in 807.13

pendingmay make such orders in regard to the faihgare just, e !
. History: Sup. Ct. Ordei67 W (2d) 585, 684 (1975)975 c. 94.3; 1975 c. 200
andamong others the following: 218 Sup. Ct. OrderL41 W (2d) xiii (1987)1993 a. 424490
1. An order that the matters regarding which the order wagross-reference: See also $85.11 (5) regarding failure t@ppear at deposition.

i ; Judicial Council Note, 1988: Sub. (5) [created] allows discovery motions to be
madeor any other designated facts shall be takdye established heardby telephone conference. [Re Orddeetive Jan. 1, 1988]

for the purposes of the action in accordawd the claim of the imposed solely for failure to obey court ordeithout evidence of bad faith or
party obtaining the order; no merit, thesanctions of (2) (a) deny due process. Dubmatorth Shore Bank,

; ; ; W (2d) 597, 249 NW (2d) 797.
2. An order refusing to allow the disobedient party to suppJ efendant’sfailure to produce subpoenaed documents did not relieve dlaintif

or oppose designated claims or defenses, or prohibiting the disligationto make prima facie cas®aulsen Lumbetnc. v Anderson, 91 W (2d)
obedientparty from introducing designated matters in evidencé92, 283 NW (2d) 580 (1979).

3. An order striking out pleadings or paﬂtrereof, or staying Although plaintiff failed in duty to disclose expestidentity defendant failed to

. . ) . Y, howhardship which would justify excluding expsrtestimony Jenzake .\City of
further proceedings until the order is obeyed, or dismissing '[EQ)OkfieId,lOSW(Zd) 537, 322'NW (2d) 516 (Ct. App. 1982).

actionor proceeding or any part thereof, or rendering a judgmenCourtexercised proper discretion in dismissing claim wiésénants failed to
i i i . provideresponsive answers to interrogatories, where they engaged in ddatery
by defau”_ against the dISObedle_nt party; . . ductand where there was no justification for claingfailure to appear and produce
4. In lieu of any of the foregoing orders or in addition theretdpcumentsat depositions. Englewood Apartments Partnersh@rant& Co. 119
anorder treating as a contempt of court the failure to obey affyf2d) 34, 349 NW (2d) 716 (Ct. App. 1984).

: ; Ithoughtrial court had no power under sub. (2) (a) 4. to compel an HIV test, it
orders except an order to submit to a physical, mental or Voﬁf’fhave that power in equitySyring v Tucker 174 W (2d) 787, 498IW (2d) 370

tional examination. (1993).

i i i iti Personnelcommission may noaward costs and attorneys fees for discovery
(b) In lieu of any of the foregomg ordersioraddition thereto, otionsfiled against state under Fair Employment ActriB. Dept. vPersonnel

the court shall require the party failing to obey the order or ti&mmissionlmwed) 731, 500 NW (2d) 664 (1993).
attorneyadvisingthe party or both to pay the reasonable expensesypplicationof sub. (3) discussed. Michael AbSolsrud, 178 W (2d) 137, 502
including attorney fees, caused by the failure, unless the coli¥ (2d) 918 (Ct. App. 1993).

i i i i ifi ir Thetrial court erred in not considering other less severe sanctions before dismiss
finds that the failure was substantially justified or that other CI|rng an action for failure to comply with a demand for discovery when no bad faith was

cumstancesnake an award of expenses unjust. found. Hudson Diesel, Inc..\Kenall, 194 W (2d532, 535 NW (2d) 65 (Ct. App.

(3) EXPENSESONFAILURE TOADMIT. If a party failsto admit the 1995 .
A circuit court may impose both non-compensatory and compensatory monetary

genuinenesof any document or the truth of any matter as,ciongor the same conduct. Hurkioller. 206 W(2d) 334, 557 NW (2d) 429 (Ct.
requestedinder s804.11 and if the party requesting the admisapp. 1996).
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