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CHAPTER 135
DEALERSHIP PRACTICES
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135.02 Definitions. 135.05 Application to arbitration agreements.

135.025 Purposes; rules of construction; variation by contract. 135.06 Action for damages and injunctive relief.

135.03 Cancellation and alteration of dealerships. 135.065 Temporary injunctions.

135.04 Notice of termination or change in dealership. 135.07 Nonapplicability.

135.01 Short title. This chapter may be cited as thei$dn- Contractshetween an HMO anchiropractors for the provision of chiropractic-ser

vicesto HMO members did not did not establish the chiropractors as dealerships

sin Fair DealerShlp Law”. underch. 135. Bakke Chiropractic Clinic Physicians Plus Insurance, 215 W (2d)

History: 1973 c. 179 ] ] 600,573 NW (2d) 542 (Ct. App.1997).

Ch. 135 was enacted for the protection of the interefstse dealgrwhose eco Manufacturer'sepresentative was nttealer”. Wiburn v. Jack Cartwright, Inc.
nomiclivelihood may be imperiled by thdealership grantpwhatever its size. Ros  719F (2d) 262 (1983).
sowQil Co. v Heiman, 72 W (2d) 696, 242 NW (2d) 176. “Dealer” under (2) must be geographically “situated” in st&inel-Walroth Co.

This chapter covers only agreements entered into after April 5, 19ifshexfurth  y, Raythem Co. 796 F (2d) 840 (6th CiB86).
V- U—_Haul Co. (.)f Véste_m Ws In_c. 101w (Zd)_ 586, 304 NW (2d) 767 (1981). “Situated in this state” language in (2) does sugtersede choice of law analysis
_This chapter is constitutional; it may be applied to out-of-state dealers where Qfpgetermining whether ch. 135 applies. Diesel Service Gambrose Intern. Corp.
videdby contract. C. A. Marine Sup. Co.Brunswick Corp. 557 F (2d)L63. See: 961 F (2d) 635 (1992).
Boatland,Inc. v B_runswu:k Corp.‘ 558 F (2d) 818. . When otherwise protectgghrtytransfers protected interest to third patepm-
Wheredealer did not comply with all terms of acceptance of dealeaghgement,  munity of interest” is destroyed and party removed from WFDL protection. - Lake
no contract was formed and this chapter did not ap@igntury Hardware Corp. v fjg|d Telephone Co..\Northern Elecom, Inc. 970 F (2d) 392 (1992).
Acme pmte_d Corp. 467 F.Supp. 350 (1.979)' L . A community of interest exists when agarproportion of alealets revenues are
Dealingwith the dealers: Scope of thesaonsin fair dealership lawAxe, WBB  gerivedirom the dealership, or when the alleged dealer has made sinafsignents

Aug. 198_1- ) . o specialized in the grantergoods or services. Friegufarm Equip. wan Dale, Inc.
The fair dealershigaw: Good cause for reviewRiteris and Robertson, WBB 978F (2d) 395 (1992).

March,1986. ) . _ Thereis no “community of interest” in the sale of services not yet in existence when
ChangingBusiness Strategy Under thésgbnsin Fair Dealership LawLaufer  theavailability of the services is dependent on the happening of an uncentaiin

Wis. Law. March 1991. tion. Simos vEmbassy Suites, Inc. 983 F (2d) 1404 (1993).

Chapterl35 does not protect a manufactigeepresentative that lacks the ungual
. . . ified authorization to sell or the authority to commit the manufacturer to a sale. Sales
135.02 Definitions. In this chapter: & Marketing Assoc., Inc..\Huffy Corp. 57 F (3d) 602 (1995).

(1) “Community of interest” means a continuing financial If a grantor is losing substantial money under the dealership relationship, it may
; P f titute"good cause” for changes in the contract, including termination. Morley—
interestbetween the grantor and grantee in either the operatiorfffon, Co v zenith Electronics. Inc. 142 F (3d) 373 (1998).

the dealership business or the marketifiguch goods or services. Distinction betweendealer and manufactuterrepresentative discussed. Al
(2) “Dealer” means a person who is a grantee of a dealersRif1oPAgcy, Inc. v Lithonia, etc. 474 F Supp. 828 (1979).

; ; ; alesrepresentative of manufacturer was not “dealership”. E. A. Dickinson, Etc.
situatedin this state. v. Simpso?\ Elec. Co. 509 F Supp. 1241 (1981). .

(3) “Dealership” means a contract or agreement, eitherManufacturersepresentative was “dealership”.ilirn v. Jack Cartwright, Inc.
expressear implied, whether oral or written, between 2 or morgl4F Supp. 493 (1981). ) ) - )
personsby which a person is granted the right to sell or di_stribu@%ﬁ‘gé%’gﬁf"ggt'g”;‘uhgg_"1;5‘59?2822")"_6‘5 nat “dealershiiLeary v Sterling
goodsor serwce‘s., or use a trade name.’ trademark, SEIjVICG mar lanufacturer’srepresentative was not “dealership”. QuirkAtlanta Stove
logotype,advertising or other commercial symbol, in which ther@orks, Inc. 537 F Supp. 907 (1982).
is a community of interesh the business of fafring, selling or _ Manufacturer'srepresentative was not “dealer”. Aida Engineering, In®ed

ot : ; ; tag,Inc. 629 F Supp.121 (1986).
distributinggoods oservices at wholesale, retail, by lease, agreé Plaintiff was not “dealer” since money advanced to comgdanyixtures and

mentor otherwise. inventorywas refundable. Moore Vandy Corp. Radio Shack Di&31 F Supp. 1037

(4) “Good cause” means: (1?8_6)_- § e wheth o der (3) exists b
. . - - t is improper to determine whether a “community of interest” under (3) exists by
(a) Failure by a de_aler to CO_mpﬂwbStantla”y with essential gxaminingthe efect termination has on a division of the plaintlfl.S. v Davis, 756
and reasonable requirements imposed upon the dealehdyy F Supp. 162 (1990).
grantor,or sought to be imposed by the grantehich require Plaintiff’s investment in “goodwill” wasiot suficient to aford it protection under

i ; ; ch.135. Bam Electronics.\Apple Computer773 F Supp. 153 (1991).
ments are not dlscnmmatory as compared quuwements The*“situated in this state” requirement under (2) is satisfied as long as the dealer

imposedon other similarly situated dealers either by their termip conductsousiness in iéconsin. CSS-Wconsin Ofice v. Houston Satellite
or in the manner of their enforcement; or Systems779 F Supp. 979 (1991).

f ; ; Thereis no “community of interest” under sub. (3) where theemnisitter absence
(b) Bad faithby the dealer in carrying out the terms of the'deqlf “shared goals” or “cooperative coordinatefbes” between the parties. Cajan of

ership. Wisconsinv. Winston Furniture Co. 817 F Supp 778 (1993).
5) “Grantor” means a person who grants a dealership. Evenif a person is granted a right to sell a product, the person is not a dealer unless
( ) “ ” P 9 L. _p thatperson actually sells the product. SmitfRainsoft, 848 F Supp. 1413 (1994).
(6) Person”means a natwal person, partnership, joint VeN yndersub. (3), de minimus use of a trade name or mark ificisat: there must
ture, corporation or other entity be substantial investment in it. Satellite Receiverdausehold Bank922 F Supp.
History: 1973 c. 1791977 c. 1711983 a. 1891993 a. 482 174(1996).

Cartageagreement between air freight company and trucking company did n {n search of a dealership definition: The teachings of Bush and Zi€gieter and
create’dealership” under this chapteKania v Airborne Freight Corp. 99 W (2d) Kendall. WBB Apr. 1988.
746,300 NW (2d) 63 (1981).
Manufacturer'sepresentative was not “dealership”. Foerdter. v Atlas Metal . L.
PartsCo. 105W(2§) 17, 313 NW (2d) 60 (1981). P ' 135.025 Purposes; rules of construction; variation by
This chapterapplies exclusively to dealerships that do business within geograpgi@ntract. (1) This chapter shall be liberally construadd

confinesof state. Swan Sales CorpJes. Schlitz Brewing Co. 126 W (2d) 16, 374 liedto promote its underlving remedialir n licies.
KW (23 540 (Gt. App. 1085, appliedto promote its underlying remedgalirposes and policies

~ Guidepostsor determining existencef “community of interest” under (3) estab (2) Theunderlying purposes and policies of this chapter are:
lished. Ziegler Co., Ina. Rexnord, Inc. 139 W (2d) 593, 407 NW (2d) 873 (1987). (a) To promote the:ompelling interest of the public in fair

A substantial investmenistinguishes a dealership from a typical vendee-vend ; : : :
relationship;establishing loss of future profits is notfatient. Gunderjohn M.oe- %us,lnesselatlons between de,alers.and grantors, and in the €ontin
wen-Americajnc. 179 W (2d) 201, 507 NW (2d15 (Ct. App. 1993). uationof dealerships on a fair basis;
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(b) To protect dealers against unfair treatm®ngrantors, who _ Grantormust give 90—day notice when termination is for nonpayment of sums due.

i ; H T ; i White Hen Pantry vButtke, 100 W (2d) 169, 301 NW (2d) 216 (1981).
Inherentlyhave Superior economic po d superior bgammg The notice requirement of this section applies to substacttiahges of circum

powerin the negotiation of dealerships; stancesof a dealership, not a dealership agreement. Actions which substantially

(C) To provide dealers with rights and remedies in addition f§angecompetitive circumstances and which are controlled bgtaetor or which
areallowed by the dealership agreement require the statutory notice. Jungbluth v

thoseexisting by contract or common law; Hometown,Inc. 201 W (2d) 320, 548 NW (2d) 519 (1996).
(d) To govern all dealerships, including any renewals orStepsthat grantor requires dealer to take in order to rectify deficiency must-be rea

amendmentsp the full extentonsistent with the constitutions ofS°able-Al Bishop Agey, Inc. v Lithonia, etc. 474 F Supp. 828 (1979). .
Notice requirement does not impermissibly burden interstate commerce. Designs

this state and the United States. in Medicine, Inc. vXomed, Inc. 522 F Supp. 1054 (1981).
(3) Theeffect of this chapter may not be varied by contract orRemediedor termination should be available only for unequivocal terminations

. . : of entire relationship. Meyer Kero-Sun, Inc. 570 F Supp. 402 (1983).
agreement.Any contract or agreement purporting tostais void Insolvencyexception to noticeequirement did not apply where insolvency was

andunenforceable to that extent only notknown to grantor at time of termination. Brundn&/& Spirits v Guimarra Vhe-
History: 1977 c. 171 yards,573 F Supp. 337 (1983).

Choiceof law clause in employmenbntract was unenforceable. BusiNational
SchoolStudios, 139 W (2d) 635, 407 NW (2d) 883 (1987).

Federalaw required enforcement of arbitration clause even though that clause %§5'045 Repurchase of inventories. If a.dealerShlp IS ter

not provide the relief guaranteed by ch. 135, contimtiis section and 135.05. Mad Minatedby the grantqrthe grantgrat the option of the dealer

ison Beauty Supply vHelene Curtis, 167 W (2d) 237, 481 NW (2d) 644 (Ct. Appshallrepurchase all inventories sold by trantor to the dealer for

1992). . . . . resale under the dealership agreement at the fair wholesale market
Forum-selectiorlausen dealership agreement was not freelygaared and so s . . ; .

wasrendered indéctive by (2) (b). Cuttev. Scott & Fetzer Co. 510 F Supp. 905 Value. This section applies only to merchandise with a name,

(1981). trademarkjabel or other mark on it which identifies theantor
Relinquishmeniof territory and signing of guaranty agreement were changesHistory: 1977 c. 171

insufficientto bring relationship under this laiRochester.\Royal Appliance Mfg.

Co.569 F Supp. 736 (1983).
PP (1983 135.05 Application to arbitration agreements. This

chaptershall not apply to provisions for the binding arbitration of
disputescontained in @ealership agreement concerning the items
overedin s.135.03 if the criteria for determining whether good

135.03 Cancellation and alteration of dealerships. No
grantor,directly or through any dicer, agent or employe, may ter

The burden of proving good cause is on the grantor vided s no less than that provided for in this chapter
History: 1973 c. 1791977 c. 171 History: 1673 0. 176

Grantormay exercise options if dealer refuses to accept changes that are essentigl, | . P '
I e e . : eralaw required enforcement of arbitration clause even though that clause did
reasonable and not discriminatory; deaiéailure to substantially comply with such not provide the relief guaranteed by ch. 135, contrary to this section and 135.025.

fg(%“g‘(fﬁ)%“gim‘es good cause. Ziegler Co., In®exnoy 147 W (2d) 308, 433 NW' vjadison Beauty Supply. Helene Curtis, 167 W (2d) 237, 481 NW (2d) 644 (Ct.
Drug supplier violated this section by terminating without goadse all dealer App- 1992).

shipagreements with independently owned pharmacies in state. Kealey Pharmacy . o . .

& Home Care Serw. Walgreen Co. 761 F (2d) 345 (1985). 135.06 Action for damages and injunctive relief. If any

Wheregrantofs action was due to business exigencies unrelated to dealer and i i i i i
donein nondiscriminatory manngthis chapter did not applj\Remus vAmoco Oil grantor violates this chapiex dealer majring an action against

Co.794 F (2d) 1283 (7th Cil986). suchgrantor in any coundf competent jurisdiction for damages
Economicduress may serve as a basis for a claim of constructive terminatior‘SUStalnedJ_y the dealer as a consequence of Fhe gt‘l_inlmliatlon,
adealership. JPM, Inc. yohn Deere, 94 F (3d) 270 (1996). togetherwith the actual costs of the action, including reasonable

If a grantor is losing substantial money under the dealership relationship, it ”éﬁé‘tualattorney fees. and the dealer also may be granted injunctive
constitute"good cause” for changes in the contract, including termination. Morley= . . ! f - X
Murphy Co. v Zenith Electronics, Inc. 142 F (3d) 373 (1998). relief against unlawful terminatiorcancellation, nonrenewal or

Changein creditterms was change in dedketcompetitive circumstances”.ax  substantiathange of competitive circumstances.

v. Mobil Oil Corp. 515 F Supp. 487 (1981). History: 1973 c. 1791993 a. 482

This section did not apply where grantor withdrew nondiscriminatorily foooa- In actionfor termination of dealership upon written notice not complying with ch.
uctmarket on lage geographic scale; 90-day notice was requigtdJoseph Equip  135and without good cause, statute of limitations starging upon receipt of ter
mentv. Massey—Feuson, Inc. 546 F Supp. 1245 (1982). mination notice. Les Moise, Inc. Rossignol Ski Co., Inc. 122 W (2d) 51, 361 NW

Franchiseegailed to meet their burden of proof that their competitive cireum (2d) 653 (1985).
stances would be substantiathiangedoy new agreement. Bresler33 Flavors Term*“actual costs of the action” includes appellate attosfegs. Siegel Leer

FranchisingCorp. v Wokosin, 591 F Supp. 1533 (1984). Inc. 156 W (2d) 621, 457 NW (2d) 533 (Ct. App. 1990).
Goodcause for termination includes failure to achieve reasonable sales goals. L.@easureof damages discussed. C. A. May Marine Supply CBrunswickCorp.
Distributors,Inc., v Speed Queen Co. BF Supp. 1569 (1985). 649F (2d) 1049 (1981).
Federal law preempts ch. 1Bbpetroleum franchise cases. BakeAmoco Oil Causeof action accrued when defective notice under 135.04 was given, not when
Co., 761 F Supp. 1386 (1991). dealershipvas actually terminated. Hammil Rickel Mfg. Corp. 719 F (2d) 252
ConstructiveTermination Under the Wconsin Fair Dealership LawCross and  (1983).
JanssenWis. Law June 1997. This section does not restriccoveryof damages with respect to inventory on

handat timeof termination to “fair wholesale market value”. Kealey Pharmacy v
WalgreenCo. 761 F (2d) 345 (1985).

135.04 Notice of termination or change in dealership. Accountantfees were properly included under this section. Brightand O’
Exceptas provided in this SeCtiongaantor shal provide a dealerLa‘lifﬁzvrl:'g ::4:;5(2::1) Ltlig (tht;C(:l:.%ifBSr: nctive relief and against damages for lost
oy : : R : i umption in fav injunctive reli i

atleast 90 days’ prior ertten nOtIC.e of termlr_]e_ltlon,_ Cance”atloﬂltureprofits. F?:riebug;pFarm Equip. .vVa#] Dale, Inc. 978 F (gd) 395 (19992).
nonrenewabr substantial change in competitive circumstances peterminatiorof damages and attorney fees discussed. Estrao Mfg. Co.,
Thenotice shall state all the reasons for termination, cancellatiomr, 510 F Supp. 53 (1981).

nonrenewalor substantial change in competitigieEcumstances Punitivedamages are not available in what is essentially an action for breach of
andshall provide that the dealer has 60 days in which to rectify a&f;?éﬂ%?t' White Hen PantryDiv. Jewel Companies Johnson, 599 F Supp. 718
claimeddeficiency If the deficiency is rectified within 60 days
thenotice shall beroid. The notice provisions of this section shal| 35 o5 Temporary injunctions. In any action brought by
notapply ifthe reason for termination, cancellation or nonrenewa

is insol th f ) t for the benefit of ealer against a grantor under this chapigy violation othis
IS ”;ls.to venc?)/ i Oc‘t:“"ﬁ”tﬁe an aSS'g”Te” .ort. e emlal It Olchapterby the grantor is deemed an irreparable injury to the dealer
creditorsor bankruptcy 1 the reason Tor terminatiorancelia {4y determining if a temporary injunction should “be issued.
tion, nonrenewal or substantial chanigecompetitive circum History: 1977 c. 171
stancesis nonpayment of sumdue under the dealership, the Fourfactors considered in granting preliminary injunction discussed. Lagodf
dealershall be entitled to written notice of such default, simall  will constituted irreparable harm. Reinders Brofain Bird Eastern Sales Corp.
have 10 days in which to remedy such default from the déte 827" (2d) 44 (1980). . T . .

. . . Courtdid not abuse discretion in granting preliminary injunction notwithstanding
delivery or posting of such notice. arguabldikelihood that defendant will ultimately prevai trial. Menominee Rubber
History: 1973 c. 179 Co.v. Gould, Inc. 657 F (2d) 164 (1981).
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Although plaintiff showed irreparable harm, failure to show reasonable Iikelihocﬁarty in such capacity
of success on the merits precluded preliminary injunction. Milwaukee Rentals, Ihc. . .
v. Budget Rent A Car Corp. 496 F Supp. 253 (1980). (2) To the insurance business.

A presumption of irreparable harm existgavor of a dealer where a violation is i i
shown:for presumption to apply dealership relationship must be shown to exist. (3) Wheregcmds or services are marketed by a dealerShlp on

Price Engineering Co., Inc..Wickes, Inc. 774 F Supp160 (1991). adoor to door basis.
History: 1973 c. 1791975 c. 371
135.07 Nonapplicability. This Chapter does not app|y; Wherech. 135 “dealer” is also‘dranchisee” under ch. 553, commissioner of secu

. . . rities may denysuspend or revoke a franchisoregistration or revoke its exemption
(1) To a dealership to which a motor vehicle dealer or mot@he franchisor has contracted to violate or avoid provisions of ch. @B5135

vehicledistributor or wholesaler as defined in248.01 (1)is a expressegublic policy and its provisions may not be waived. 66 ABgn. 1.
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