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CHAPTER 972

CRIMINAL TRIALS

9'12..01 Jury ; civi l rules applicable:,
97202 Jury trial ; waiver
9'72 .03 Peremptory challenges,
972 .04 Exercise of challenges.
97206 View .
972 ;0'7 Jeopardy
9'72 ;08 Incriminating testimony compelled; immunity
972085 Immunity ; use standard

Cross-reference: See definitions ins. 957 .02

972.01 Jury ; civil rules applicable . The summoning of
,jurors, the impaneling and qualifications of the jury, the challenge
of ,jurors for cause and the duty of the court in charging the jury
and giving instructions and discharging the jury when unable to
agree shall be the same in criminal as in civil actions, except that
s . 805 .08 (3) shall not apply,

History : Sup Ct Order, 67 W (2d) 585, 784 (1975)
Wis _J . I -Criminal, 520, the Allen charge, as to the duty of a jury to try to reach

agreement, is proper. Kelley v State, 51 W (2d) 641, 187 NW (2d) 810 .

9'72 09 Hostile witness in criminal cases .
9'12 .. 10 Order of trial.
917211 Evidence and practice; civil rules applicable.
9'7212 Sequestration of jurors .
97213 Judgment
9'72 . 14 . Statements before sentencing. .
97215 ' Presentence investigation ,

972 .03 Peremptory challenges . Each side is entitled to
only 4 peremptory challenges except as otherwise provided in this
section. When the crime charged is punishable by life imprison-
ment the state is entitled to 6 peremptory challenges and the
defendant is entitled to 6 peremptory challenges . If'there is more
than one defendant, the court shall divide the challenges as equally

972.07 Jeopardy. Jeopardy attaches:
(1) In a trial to the court without a,jury when a witness is

sworn;
(2) In a jury trial when the selection of'the jury has been com-

pleted and the jury sworn.

972.02 Jury trial; waiver. (1) Except a s otherwise pro-
vided in this chapter , criminal cases shall be tr ied by a jury of 12 ,
drawn as prescri bed in ch 805, unless the defendant waives a jury
in wr i ting or, by statement in open court or under s . 967 .08 ( 2) (b ),
on the record , with the appr oval of ' the court and the consent of the
state ..

(2) Atanytime before verdict the parties may stipulate in writ-
ing or by statement in open court, on the record , with the approval
of the court, that the jury shall consist of an y number less than 12 .

(3) In a case tried without a jur y the court shall make a general
finding and may in addition f ind the facts specially .

(4) No member of the grand jury which found the indictment
shall be a juror for the t rial of' the indictment . .

History : Sup Ct Order, 6' 1 W (2d) 784 ; Sup. . Ct . Order, 141 W (2d) xiii (1987). .
Judicial Council Note, 1988 : Sub (1) is amended to reflect that waiver of dial by

, jury may be made by telephone upon the defendant's request, unless good cause to
the contrary is shown [Re Order effective Jan 1 , 1988]

A defendant cannot claim that his waiver of a jury , where the record is silent as to
acceptance by the court and prosecution, made his subsequent jury trial invalid
Spiller v . State, 49 W (2d) 372,182 NW (2d) 242,

A defendant can waive a jury after the state has completed its case . Waz:ix v . State ,
50 W (2d) 368,184 NW (2d) 189 .

Where defendant demanded a jwy trial he cannot be held to have waived it by par-
ticipating in a trial to the court He can raise this question for the first time on appeal.,
State v Cleveland, SOW (2d) 666 , 184 NW (2d) 899. .

A record demonstrating defendant's willingness and intent to waive jury must be
established before accepting waiver. Krueger v . State, 84 W (2d) 272 , 267 NW (2d)
602 (1978) .
Defense's participation in misdemeanor court trial without objection did not

constitute waiver of jury trial . State v. Moore, 97 W (2d) 669,294 NW (2d) 551 (Ct,
App 1980).

Under facts of case, court abused discretion in discharging juror during delibera-
aons . State v.. Lehman, 108 W (2d) 291, 321 NW (2d) 212 (1982) .

Trial court may not deny accused's motion to withdraw jury waiver without show-
o that granting withdrawal would substantially delay or i mpede cau se of justice

State v. Cloud, 133 W (2d) 58, 393 NW (2d) 129 (Ct App . 1986) .
Waiver of jury trial mustbe made by affirmative action of defendant ; neither coun-

sel nor court may waive it on defendant's behalf . If defendant has not personally
waived right, proper remedy is new trial rather than postconvicuon hearing State v .
Livingston , 159 W (2d) 561 , 464 NW (2d) 839 (1991) .

Verdict of' thicteen member jury panel agreed to by defense and prosecution was
not invalid, State v. Ledger, 175 W (2d) 116, 499 NW (2d) 199 (Ct App . 1993).

Waiver of ,ju t y in Wisconsin 1971 WLR 6266

as practicable among them ; and if their defensess are adverse and
the court is satisfied that the protection of'their rights so requires,
the court may allow the defendants additional challenges . If the
crime is punishable by life imprisonment, the total peremptory
challenges allowed the defense shall not exceed 12 ifthere are
only 2 defendants and 18 if'there are more than 2 defendants ; in
other cases 6 challenges if there are only 2 defendants and 9 chal-
lenges ifthere are more than 2 . Each side shall be allowed one
additional peremptory challenge if' additional jurors are to be
impaneled under s . 972 04 (1)

History : 1983 a . 226 .
Judicial Council Note, 1983 : This section is amended by allowing one additional

peremptory challenge when additional jurors are to be impaneled 'This approximates
the right of each side under prior s. 972 .05 to one additional peremptory challenge
for each alternate juror Since abolition of the concept of "alternate" jurors permits
the additional peremptory challenge to be made to any member of the panel, only one
additional challenge is permitted [Bill 320-5]

Defendant has heavy burden to show unlawful discrimination in prosecutor's
peremptory challenges . State v Grady, 93 W (2d) 1, 286 NW (2d) 607 (Ct . App .
1979)

Equal protection precludes prosecutor's use of peremptory challenge to exclude
potential jurors solely by reason of race ; criminal defendant can raise the equal
protection claim that jurors were excluded because of their race whether or not there
is racial identity between the defendant and the excludedjurors Powers v . Ohio, 499
US 400,113 LFd 2d 411 (1991) . See also Basten v Kentucky, 476 US'19, 90 LEd
2d 69 (1986) for process for evaluating claim that race was sole basis for peremptory
challenge,.

972 .04 Exercise of challenges . (1) The number of
jurors impaneled shall be 12 unless a lesser number has been stipu-
lated and approved under s 972 .02 (2) or the court orders that
additional jurors be impaneled ., That number, plus the number of
peremptory challenges available to all the parties, shall be called
initially and maintained in the jury box by calling others to replace
,jurors excused for cause until all jurors have been examined .. The
parties shall thereupon exercise in their order, the state beginning,
the peremptory challenges available to them, and if' any party
declines to challenge, the challenge shall be made by the clerk by
lot,

(2) A party may waive in advance any or all of its peremptory
challenges and the number of jurors called pursuant to sub . (1)
shall be reduced by this number.
Histor y: 1983 a 226 .
Judi c ial Counci l Note, 1983 : Sub, (1) is amended by allowing the court to order

that additional jurors be impaneled . The size of the panel is then reduced to the appro-
priate number by lot immediately before final submission if that has not already
occuned through death or disc ;age c: ajuao. Sees . S'2 ;C (7), scats Abolition of'
the concept of "alternate" jur ors is intended to promote an attentive attitude and a col-
legial relationship among all jurors . [Bill 320]

See note to 805 . .08, citing Press-Enterprise Coo v. Superior Court of Cal . 464 US
501 (1984) .

972 .06 View. The court may order' a view by the jury
See note to 805 .08, citing American Family Mut . Ins . Coo v. Shannon, 120 W (2d)

560, 356 NW (2d) 175 (1984) .
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shall be regarded as a hostile witness and may be examined as an
adverse witness at any hear i ng in which the legality of such sei-
zure may properly be raised .

History : Sup.. Ct Order, 59 W (2d) Rl, R6 (1973); 1993 a . 486 .
Defendant was not prejudiced by receipt in evidence of the hostile state witness'

entire statement rather than only those portions she acknowledged at trial, for while
prior inconsistent statements may not be introduced until they have been read to the
witness in order that the witness may explain the contradiction, it appeared herein that
the unread portion of the statement was not inconsistent with the witness' testimony
at trial, but would have been objectionable as hearsay if such objection had been
made . Where the question is raised as to the propriety of use of a prior inconsistent
statement of a witness, and request is made for heating outside the presence of the
jury, the more appropriate procedure is to excuse the jury ; however, such request is
addressed to the discretion of the trial court and will not constitute grounds for rever-
sal unless there is a showing of ' prejudicial effect on thejury or denial of defendant
to his right to a fair trial . Bullock v . State, 53 W (2d) 809,193 NW (2d) 889

This section does not forbid the use of prior inconsistent statements of a witness
as substantive evidence when no objection is made by counsel . There is no duty on
the trial court to sue sponte reject the evidence or to instruct the jury that the evidence
is limited to impeachment . Irby v. State, 60 W (2d) 311, 210 NW (2d) 755 .

See note to art , Y, sec . 11, citing United States v . Havens, 446 US 620 (1980) .

972.10 Order oftrial . (1) (a) After the selection of a jury,
the court shall determine if the jurors may take notes of the pro-
ceedings :

1 . ; If' the court autho ri zes note-taking, the court shall instruct
the jurors that they may make written notes of the proceedings,
except the opening statements and closing arguments ; if they so
desire and that the court will provide mater i als for' that purpose if
they so request The cour t shall stress the confidentiality of the
notes to the jurors . The jurors may refer to their notes dur ing the
proceedings and deliberation. The notes may not be the basis for
or the object of any . motion by any party. After the jury has ren-
dered its verdict, the court shall ensure that the notes are promptly
collected and destroyed .

2 If' the court does not authorize note-taking, the court shall
statee the reasons for the determination on the record.

(b) The court may give additional preliminary instructions to
assist the , jury in understanding its dutyy and the evidence it will
hear The preliminary instructions may include, without limita-
tion, the elements of any offense charged, what constitutes evi-
dence and what does not, guidance regarding the burden of proof'
and the credibility of witnesses, and directions not to discuss the
case until deliberations begin . The additional instructions shall be
disclosed to the parties before they are given and either- party may
object to any specific instruction or' propose instructions of its own
to be given prior to trial.

(2) In a trial where the issue is mental responsibility of a
defendant, the defendant may make an opening statement on such
issue pr ior- to thee defendant's offer of evidence . . The state may
make its opening statement on such issue pr i or' to the defendant's
offer of evidence or reserve the r ight to make such statement until
after, the defendant has rested

(3) The state fi rst offers evidence in support of the prosecu-
tion . The defendant mayy offer evidence after the state has rested ..
If the state and defendant have offered evidence upon the or i ginal
case, the parties may then respectively offer rebuttal testimony
only; unless the court in its discretion permits them to offer evi-
dence upon their or i ginal case '

(4) At. the close of the state's case and at the conclusion of ' the
entire case, the defendant may move on the record for a dismissal .

(5) When the evidence is concluded and the testimony closed,
if either ' pasty, desires special instructions to be given to the jury,
the instructions shall be reduced to writing, signed by the party or
his or' her attorney and filed with the clerk, unless the court other-
wise directs Counsel for the parties, or the defendant if he or she
is without counsel, `shall be allowed reasonable opportunity to
examine the instructions requested and to present and a rgue to the
court objections to the adoption or rejection of any instructions
requested by counsel The court shall, advise the parties of the
instructions to be given . . Counsel, or the defendant if' he or she is
not represented by counsel, shall specify and state the particular
ground on which ,the instruction is objected to, and it shall not be
sufficient to object generally thatt the instruction does not state the

Federal rule that jeopardy attaches when jury is sworn is integral part of'guarantee
against double jeopardy Crist v . B retz, 437 US 28 (1978).

972 .08 Incriminating testimony compelled ; immu-
nity. (1) (a) Whenever any person refuses to testify or to
produce books, papers' or, documents when required to do so
before any grand jury, in a proceeding under s . 968 26 or at a pre-
liminary examination, criminal hearing or trial for- the reason that
the testimony or evidence, required of him or her may tend to
incriminate him or her or subject him or her to a forfeiture or pen-
alty, the person may nevertheless be compelled to testify or
produce the evidence by order of the court on motion of'the district
attorney .. No person who testifies or produces evidence in obedi-
ence to the command of the court in that case may be liable to any
forfeiture or penalty for or on account of testifying or producing
evidence, but no„petson may be exempted from prosecution and
Punishment for perjury or false sweating committed in so testify-
ing

(b) The immunity, provided under par (a) is subject to the
restrictions under s 972,085

(2) :Whenever a witness attending in any court trial or appear-
ing before any grand jury or John Doe investigation fails or- refuses
without just cause to comply with an order of the court under this
section to give testimony in response to a question or with respect
to any matter, the court, upon such failure or refusal, or when such
failure or, refusal is duly brought to its attention, may summarily
order'the witness's confinement at a suitable place until such time
as the witness is willing to give such testimony or until such trial,
grand jury term or John Doe investigation is concluded but in no
case exceeding one year, No person confined under this section
shall be admitted to bail pending the determination of an appeal
taken by the person from the order of confinement .

History : 1979 c. 291 ; 1989 a . 122; 1993 a . 98, 486. .
See note to Act I; sec .. 8, citing State v . Blake, 46 W (2d) 386,175 NW (2d) 210 ..
The district attorney is required to move that witnesses be granted immunity before

the court can act: . . The trial court has no; discretion to act without a motion and a
defendant cannot invoke the statute Elam v . State, 50 W (2d) 383, 184 NW (2d) 176

See note to Art I, sec . 8, citing Hebel v State, 60 W (2d) 325, 210 NW (2d) 695 ..
An order by a judge'to compel a witness in a John Doe proceeding to testify after

refusal on the ground of self-incrimination must be done in open court, State ex rel .
Newspapers, Inc v Circuit Court, 65 W (2d) 66, 221 NW (2d)-894 .

In conside ring whether' to move' for immunity for a witness a district attorney
should bear in mind that his duty is not merely to convict but to seek impartial justice,
and he should not hesitate to move for immunity solely on the ground that the testi-
mony thus elicited might exonerate the defendant Peters v State, 70 W (2d) 22, 233
NW (2d) 420

See note to 48 34, citing State v J H S 90 W (2d) 6 1 3 ; 280 NW (2d) 356 (Ct, App
1979) .

Sub . (2) does not apply to preliminary proceedings . State v. Gonzales, l'72 W (2d)
576, 493 NW (2d) 410 (Ct . App . 1992) . .

See note : to Art 'I , sec 8, citing United . States v. Wilson, 421 US 309 .
Defendant seeking revieww of prosecutor's immunization decision must make sub-

stantial eviden6azy showing that government intended to distort judicial fact-finding
process Stuart v, Gagnon, 614 F Supp, 247 (1985)

972.085 . Immun ity ; use standard. Immunity f'tomcrim-
inal or forfeiture,, prosecution under ss . 13 . .35, 17 .16,(7), 77 .61
(12), 9 .3 ..17, 11107 (2) (b), 12& 16, 133 15, 139,20, 139 39 (5),
195,048, 196. .48, 551,56 (3), .5.53 ..55 (3),,601 ..62 (5),.767 ..47 (4),
767, ..65 .(21) [ch:. 769], 776.23, 885.:15, 885 ..24, 885 .25 (2), 891 .39
(2), 968 . .26, 972 . .,08 (1) and 979 .07 (1), provides immunity only
from the use of the compelled testimony of evidence in subse-
quent criminal OY' i0 C'iZfii .il e proceedings, as we,", as iiiiiiluiiii;y
from the use of°evidence derived from that compelled testimony
or, evidence
NOTE : The bracketed language indicates the correct cross-.reference.
History: 1989 a. 122 _ ,

972.09 Hostile witness in criminal cases. Where testi-
mony of'awitness afanypreliminary examination, hearing or trial
in a criminal action is inconsistent with a statement previously
made by the witness, the witness may be regarded as a hostile wit-
ness and examined as an adverse witness, and the party producing
the witness may impeach the witness by evidence of such prior
contradictory statement. Whenn called by the defendant, a law
enforcement officer who was involved in the seizure of evidence
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duct shall not be admitted into evidence duri ng the course of the
hearing or trial, nor shall any reference to such conduct be made
in the , presence of the jury, except the following, subject . . to s .
971 31 (11):

1 .. Evidence of the complaining witness's past conduct with
the defendant . .

2 . . Evidence of' specfic instances of ' sexual conduct showing
the source or origin of semen, pregnancy or disease, for use in
determining the degree of sexual assault or the extent of ' injury suf~-
f'ered :

3 .. Evidence of prior untruthful allegations of sexual assault
made by the complaining witness .

(c) Notwithstanding s . 901 ..06, the limitation on the admission
of evidence of or reference to the prior' sexual conduct of the com-
plaining witness in par,: (b) applies regardless of the purpose of the
admission or reference unless the admission is expressly permit-
ted under par. (b) 1 . , 2 . or 3 .

(d) 1 If the defendant is accused of 'a crime under s . 940 . . 225,
948.. 02, 948 ..025, 948 05 or 948 . . 06, evidence of the manner of
dress of the complaining witness at the time when thee crime
occurred is admissible only if ' it is relevant to a contested issue at
t rial and its probative value substantially outweighs all of ' the fol-
lowing:

a. The danger of unfair prejudice, confusion of the issues or
misleadingg the jury

b : The considerations of undue delay, waste of' time or need-
less presentation of cumulative evidence .

2 : The court shall determine the admissibility of evidence
under subd . 1 , upon pretrial motion before it may be introduced
at trial .

(3) (a) In a prosecution under s . 940 .22 involving a therapist
and a patient or client, evidence of' the patients or client's personal
or medical history is not admissible except if :

1 : The defendant requests a heari ng prior to tr i al and makes
an offer of proof' of the relevancy of the evidence ; and

2 . The court finds that the evidence, is relevant and that its
probative valuee outweighs its prejudicial nature

(b) The court shall limit the evidence admitted under par. (a)
to relevant evidence which pertains to specific information or
examples of conduct . The court's order shall specify the informa-
tion or, conduct that is admissible and no other evidence of the
patient's or client's personal or medical history may be intro-
duced

(c) Violation of the terms of ' the order is grounds for a mistr i al
but does not prevent the r etrial of the defendant.

(3m) A court may not exclude evidence in any cri minal action
or traffic forfeiture action for violation of' s . 346 63 (1) or (5), or
a local ordinance in conformity with s . '346 . 63 '(1) oi- (5), on the
ground that the evidence existed or was obtained outside of this
state:.

(4) Upon the motion of any party or its own motion, a court
may order that any exhibit or evidence be delivered to the party
or the owner prior- to the final determination of ' the action of pro-
ceeding if all of' the follow ing requirements are met

(a) There is a written stipulation by all the parties agreeing to
the order.

(b) No party will be prejudiced by the order . .
(c) A complete photographic or other record is made of'any

exhibits or evidence so released .
(5) , (a) In this subsection, "deoxyribonucleic acid pr ofile"

means an analysis that uses restriction fragment length poly-
morphistn analysis of deoxyr i bonucleic acid resulting in the iden-
tification of an indviduaPss patterned chemical structure of
genetic information

(b) In any cri minal action or proceeding, the evidence of a
deoxyribonucleic acid prof'ile ' rs admissible to prove or disprove

law, or is against the law, but the objection shall specify with par-
ticulari ty how the instruction is insufficient or does not state the
law or to what particular language there is an objection . All objee-
tions shall be on the record . The court shall provide the jury with
one complete set of written instructions providing the burden of
proof ' and thee substantivee laww to be applied to the case to be
decided: -

(6) In closing argument, the state on the issue of guilt andd the
defendant on the issue of mental responsibility shall commence
and may conclude the argument .

(7) If ' additional , jurors have been impaneled under s 972,04
(1) and the number remains more than required at final submission
of the cause, the court shall determine by lot which jurors shall not
participate in deliberations and discharge them.. .

History 1979 ci 128 ; 1981 c 358 ; 1983 a 226; Sup. . Ct , Order, 130 W (2d) xi
(1986) ; 1993 a 486

judicial Council Note, 1983: Sub . (7) requires the court to reduce the size of the
jury panel to the proper number ' immediately prior to final submission of the cause
Unneeded jurors must be determined by lot and thesee may not par ticipate in delibera-
tions. State v L ehman ; 108 Wis 2d 291 (1982) . [Bill 320-5]

Judicial Council Note, 1986 :Sub. (1) (b) is amended to provide that preliminary
instructions may include the elements of any offense charged, what constitutes evi-
dence and what does not, guidance regarding the burden of proof and the credibility
of witnesses, and directions not to discuss the case until deliberations begin .
`- Sub . (5) is amended to require that the court provide the jury one written copy of

its instructions regarding the burden of proof [Re Order eff ' 7-1-86]
No potential coercion was exerted by the trial court in its fu r ther supplemental

statement made to the jury requesting it to continue its deliberations for the next half '
hour' or hour, and if . not then agreed; overnight hotel arrangements would be made .
Ziegler v State; 65 W (2d) 703, 223 NW (2d) 442

Objection to jury instructions will not be waived when inst r uction misstates law .
Randolph v . State, 83 W (2d) 630,266 NW (2d) 334 (1978) .

If defendant moves for dismissal at close of state's case and then presents evidence,
appellate court will consider all evidence of guilt in ruling on motion .. State v .
Gebazski, 90 W (2d) 754, 280 NW (2d) -672 (1979) .

Refusal to give jury special instructions on identification was not abuse of discre-
tion Hampton' v State, 92 W (2d) 450, 285 NW (2d) 868 (1979) .

Control of content and duration of closing argument is withinn discretion of trial
court , State v . Stawicki, 93 W (2d) 63, 286 NW (2d) 612 (Qt App 1979)

Special instruction need not be given because witness has been granted immunity .
Linse v . State, 93 W (2d) 163, 286 NW (2d) 554 (1980)

See note to 939 23, citing State v Bougneit, 97 W (2d) 68 ' 7 ; 294 NW (2d) 675 (Ct ,
App 1980)

Defendant who chose to be represented by counsel had no right to address jury per-
sonally in closing argument ; Robinson v State, 100W (2d) 152,301 NW (2d) 429
(1981).
CCourt refuses to extend "theory of defense instruction" to include legal basis for

motivation of witness who is nota defendant State v. Dean, 105W(2d)390,314NW
(2d) 151 (Ct App 1981) ;

Unless defendant consents it is reversible error for court to substitute alternate
juror for regular juror after jury deliberations have begun . State v Lehman, 108 W
(2d) 291, 321 NW (2d) 212 (1982)

See note to 805 13 ; citing In Matter of E . B 111 W (2d) 1 '75, 330 NW (2d) 584
(1983) ;

Entrapment insttucpons upheld .. . State v Sa[einus, 127 W (2d) 460, 381 NW (2d)
,290(1986)

Court must inform counsel of changes it makes to jury instructions following
instructions conference State v Kuntz, 160 W (2d) 722,467 NW (2d) 531 (1991) .

See note to Art. I, sec ' 7, citing State v . Kuntz, 160 W (2d)'722,467 NW (2d) 531
(1991) .

See note to Art I, see 7, citing Herring v New York, 422 US 853 .
See note to Art I, sec. 3, citing Richmond Newspapers, Inc v . Virginia, 448 US

,'555(1980)

972.11 Evidence and practice; civil rules applicable.
(1) Except as provided in subs . . (2) to (5), the rules of evidence
and practice in civil actions shall be appl icable in all criminal pro-
ceedings: unlessthe context of a section or rule manifestly requires
a different construction , trio guardian ad iitem need be appointed
for a defendant in a cr i minal action Chapters 885 to 895, except
ss . 804.02 to804 07 and 88723, to . 887, 26, shall apply in all crimi-
nal proceedings

(2) (a) In this subsection, ``sexual conduct" means any con-
duct or behavior relating to sexual activities of the complaining
witness, including but not limited to prior, experience of sexual
intercourse or sexual contact, use of contraceptives, living
arrangement and life-style ,

(b) If ' the defendant is accused of a crime under s 940. . 225,
948.02; 948 : 025, 948 OS or 948 ..06, any evidence concerning the
complaining witness's prior sexual -conduct or opinions of' the wit-
ness's prior sexual conduct and reputation as to prior sexual con-
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ity, but went to the weight the jury should give to her testi mony Howland v;. Sta te,
51,W (2 d)162, 162,186 NW(2d) 3 19.

The state need n ot intr oduce evidence of aconfessi on until after defe ndant testifies
and gives contrad ictoiy tes timony Ameen v, State, 51 W (2d) 1 75 , 1 86NW(2d) 206 ..

Te stimony of an accomplice wh o waived her privi lege i s admissible even thoug h
s hehad not been trie d or granted immunity . S tate v. We l ls, 51 W (2d)477, 1 87NW
(2d) 328
Where counsel fails to state the purpose of a question to whi ch objec tio n is sus-

tained on grounds of immateriality, the court may exclude the evid ence . . S tate v
Becker, 5 1 W(2d) 659,188 NW (2d ) 449
Where the ev iden cewas in conflict as to wheth er a substan ce f ound in defendant 's

possess ion was heroin , the judge c annot take judicial notice of other so urces without
proper no tice to the parties State v. Baznes, 52 W (2d) 82,187NW (2d ) 845,

The rule that t he a sking of an improper question whi ch is not ans we red is not
ground foil reve: salisespecially true when the aial court instructs thejury to disregard
su ch question s and to draw n o inferen ces fr omthem, for a n instruction i s presume d
to efface any possible p rejudi ce whi ch may have resulted from the as kin g o f th e ques-
tion . Taylor :v State, 5 2 W (2d ) 453 , 190 NW (2d ) 208
A witne ss for the defens e could be impeached by prior inconsistent statements to

the di str ict attorney eve n though m ade in the c ou rs e of pl ea bargaining as t o a relate d'
offens e . Taylo r v , State, 52 W. (2d) 453, 190 NW (2d) 208 .
The trial couitdid not err in fai ling to declare a mistrial b ecause of 'a s tatement ma de

by the prosecut or in cl osing argument, ch alle nged as improper allegedl y because he
expressed his opini on as to defendan r's'guilt, whe re it neither could be said th at the
statement w as based o n so urc e s of informatio n ou tside th e record , nor expresse d th e
pro sec utor's conviction as to wh at th e e vide nce establish e d ` State v. McGee, 52 W
(2d) 736, 190 NW (2d) 893 .

It is error f or atrial co urt to restrict cro ss- exam i nation of an accompl ice who was
granted immuni ty, but the convi ction will n ot be reversed if the e r ror w as harmless
State v Schenk, 53 W ( 2d) 327,193 NW (2d ) 26
Generally, a witness m a y not be impeached on collateral matters, and what co nst i-

tute s acollateral matter depends on the iss ue s of the p azticulaz case and the s ub stance,
rather th an the form, of the questions as ked on direc t examination Miller, v State,
53 ,W(2d) 358, 1,9 2 NW (2d)921
A defendant who te stifie s in hi s own behalf may be reca lled for the purpose of lay-

ing a foundation for impe achment . Evidence that on a prio r occasio n defendant did
not wear glasses and that he had a gun similar to that described by the compl ainant
was admissible where it contradicted te stimony o f the defendant Parham v . State,
5 3 W `( 2d ) 458, 192 NW (2d) 838 .
- Where the .prosecutor s tated in his opening remarks that defendant refu se d to be
fingerprinted bu t forgot t o introduce testimony to thi s effect, the er ror is cured by
proper in structions, State v. Tew , 54 W (2d) 361 , 195 NW ( 2d) 615.. _

A deliberate ' failure to object to prejudicial evidence '~t trial constitutes a binding'
waiver. Murray v. State, 83 W (2d) 621, 266 NW (2d) 288 (1978)

Guidelines set for admission of, te s timony of hy pnotized witness St ate v, Axm s-
gong, .t10 W (2d) 555, 329 NW (2d) .386 (1983) .
Act of writing about sexual des i res or activities was not itself prior "sexual con-

duct" Victim's n otes expre ssing sexual des i res and fantasies were , therefore , adnu s-
sible. State v . Vonesh, 135 W (2d) 477, 401 NW ( 2d ) 170 (Ct App . 1986)„
Erroneous ly admitted and fal se testimony of vic tim that she w as vir gin at . pme of

di sputed assault so pervasively affected trial th at issue of c on sent w asn ' t fully tried .
State v Penigat,139 W (24)'569, 408 NW (2d) 28 (1987).
Sub . (2 ) (b) (tape shield law). bar s, with 2naz row exceptions, evidenc e of all s exual

activity by complainant not incident to alleged rape S fa tev , Gulcud , 140W (2 d)721 ,
412 NW (24) 139 (Ct. App .. 1987) .

Thi s section doesn ' t s iolate sepazation of powers doctrine State v . Mitc hell, 144
W (2d)-596! 424NW (2d) 698 (1988)

Thi s section doe s not on its face violate cons titutional right to present evidence, but
may, in particular cir cum stances violate cight ; . to es tablish constitutional righ t to
present otherwis e excluded evidence, .defendantmust make offer of-proof es tablish-
ing5 factors and court mu s t perform balancing test , State v . Pulizz ano, 155 W (2d) .
633, 456 NW (2d) 325 (1990) .

To admit evidence of prior untruthful allegations of sexual assault under ( 2) (b ) 33
court must be able to conclude f rom offer proof that reasonable perso n could infer
that c omplainant m ade prior untruthful alle gation ; " allegation" i s not restricted to
allegation s reported to police . State v DeSanu s,'155 W (2 d) 774,456 NW (2d ) 600
(1990) , ; .

Summary judgment does not apply to cases, brought under the cri minal code. . Statee
v. Hyndman, 170 W (24)198, 488 NW (24)111 (Ct'App 1992). .

Section S05 .03 authorizingg sanctions for failure to comply with court order s is
applicable to criminal actions . State v , Heyer; 174 W (24) 164, 164,496NW (2d) 779 (Ct
App 1993) :

Sub (2) requires exclu sion of testimony of'a vi ctim 'sposs ible prior sexual conduct
although where the alleged victim is an eight year old child phys ical evidence> of'
sexual contact may create an unjust inference that the sexual contact was b y sexual
assault. In Interes t of Michael R . B . . 175 W (2d) 713 , 499 NW ( 2d) 641' (1993 ) .

That the complaining witne ss i n a sexual assault case had previou sly cons ented to
s exual intercourse has virtually no probative value regarding whether she consented
to sexual intercourse under u se or th reat of v iolen ce. State v. Neumann, 179 W (2d)
68 7, 508 NW ( 2d) 54 (Ct , App 1993 ) .

972.12 Sequestration of jurors. Tha.court may direct
that the jurors sworn be kept together or be permitted to separate . .
The court may appoint an officer of the court to keep the jurors
together' and to prevent communication between the ,jurors and
others . .

History : 19 87 a 73 ; 1991 a . 39.
Allowing jury t o separate during its delib erations created rebuttable presumption

of prejudice State v. Halmo, 1 25 W (2d) 369, 37 1 NW (2d) 424 ( Ct App . 1985))

the identity of any person- ifthe patty seeking to introduce evi-
dence of the profile complies with all of'the following :

1 .. Notifies the other patty in writing by mail at least 45 days
before the date set f'or'trial ; or at any time if' a date has not been set
for trial, of the intent to introduce the evidence .

2, If!the other party so requests at least 30 days before~the date
set for trial, or at any time if a date has not been set for trial, pro-
vides the other party within 15 days after, receiving the request
with all of the following.

a.. Duplicates of actual. .autoradiogcaphs generated,,
b. The laboratory protocols and procedures followed .
c. . The identification of each probe used
d . . A statement describing the methodology of measuring

fiagment'Size and match criteria .
e. Astatement setting forth the allele frequency and genotype

data for the appropriate data base used. -
(c) Notwithstanding par (b), the court may grant a continuance

regarding the time limit under par. (b) 2., to allow a party to provide
the required information .
History: Sup . Ct„Oid er, 59 W (2d) RI,R7 ( 1973) ; Sup Ct. Order, 67 W (2d) 585 ;-

784' (1975);1975 c :184,422 ; 1929 c 89; 19816 147 ss . 1, 2;198 3 a, 165,449 ; 1985
a 2'75 ; :1 87 a 332'x, 64; 1993 a; 16, 97, 227, 359

Tes timony of an offi cer that a ,giece of clo th found aEthe burglary sc ene where for-
cible entry was effected was similar to a coat worn by one of the defendants at the time
ofhis apprehension was admiss ible and not objectionable because the coat and piece
of material were not produ ced , York v . State, 45 W (2 d) 550; 173 NW (2d) 693
Contradictory tes timony of different witne ss e s for the state does not necessarily

cancel ' the tes timony and render i t unfit as a basis for convic tion; for determination
o f credibility and the weight to li e accorded confli cting testi mony is properly a func-
uon of the jury in the exerci s e of which the jury may accept o r reject the inconsistent
tes timony even under the beyond-a-reasonable- d oubt burden of proof . Embry v .
State - 46 W (24 )1 51; 174 NW (2d) 521

An offer of proof ' mus t'be made as a necessa ry condition precedent to review by
the supreme court of any alleged error in the exclu sion of eviden c e (because without
s uch an offer there is no way to determine whetherr the exclus i on was prejudicial)
State v. Moffett, 46 W (2d) 164 , 174 NW (2d) 263 ,

Defendants conviction could n ot be. impugned because thee trial court permitted
the state in rebuttal to addu ce te stimony of wi tnesse s as to prior th reats of the defend-
ant to shoot the victim s, inju ries inflicted upon the daughte r as disclosed in medical
records, and the number of shots fired; such te s timony clearly rebut defendant's
disclaimer of intent and version of the incident, i ,e , the accidental discharge o f the
weapon ,State v Watson, 46., W (2d) 492, 175 NW. (2d) 244.

A que stion is notleading if it merely s uggests a subject rather than a specific answ er
which may : not be, a true one ; Evidence is relevant if it tends to;pro ve a material fact
by c onnection with other facts >Hicks v.-State, 47 W (2d) 38, 1 76 NW (2d) 386

Challenge to the . admissibility of items taken from defendant's motel room, on the
gr ound th at the chain of custodywas not properly established because apolicedepar 't-
ment laboratory chemist who examined the same was not present to te stify,, could not
be sustained under uncontroverted proof that the condition of the exh ibits had not
been altered by the chemist' s exa mination, there w as no unexplained or mi ssin g link
as to who had had custody, and they were in subs tantially the s ame condition at the
time of the, chemist 's examination as when taken from defendant's room . State v,
McCarty, 47 W (2d) 78 1 , 1 77 NW (2d) 819 .

In a criminal trial it i s not error to admit into evidence 2 guns carried by one cocon-
spirator even though that man w as'convicted of an offense not involving the guns and
defendant was not-connected with the guns, State v H ancock , 48 W ( 2d ) 687,' 180
NW (2d) 517

In a prosecution of codefendants for armed robbery of a narcotic addict, where the
victim admitted injecting heroin into his aim about 72 hours before he te stified, the
trial court propetly denied defendants' request thatthe witness dispiay, his arm in the
p resence of the jury in an attempt to prove that the inj ection was more'recent, and coi-
rectly culedthatthe juiywas unqualified to so deternvne but that the di sc.very so ught
might be required,outside the presence of the jury before an expert competent to pa ss
judgment upon the fre shness

0f the

needle marks made by the injec tion , Edwards v.
State; 49W (2d) 105 , 181 NW (2d) 383
A detective's opinion of a drug addict's reputation for truth and veracity didnot

qualify to prove such reputation in the community because it wa s bas ed on 12 varying
~ ,... .. :he addict, from Which ' .a~ nr rarir~n couldvyu„v,m i a..uo ., i' .. ~

not be ascertained Ed wa rds v . Sta te, 4 9 W (2d) 105, 181 NW (2d) 383
While witnesses may be que stioned regarding their mental or physical c ondition

where such matters have bearing on theircredibility, evidence theta witness was s ub-
jecttoepilep s ydoesnotwazrantdi sregazdinghisCestimonyinthe abs enceo€showing
what effeck the .epilepsy had on his memory . Sturde vant v State, 49 W (24)142, 181
NW (2d ) 523
'Evidence of defendant's expenditure of money shortly after a burglary is properly

admitted' State v Heidelbach , 49 W (2d ) 350; 182 NW (2d) 497 " `
It is not e r ror to give an instruction as to prior convictions as affe c ting .credibility

where the prior case was, a misdemeanor McKis sickv .State, 49W(2d) 537, . 182NW
(2d) 282:

An exception to the res g e s tae r ule ' will admit statement s by achild vic tim of a
sexual assault to aparent2 days later, Bertrang xs State; 50 W (2d) 702,184NW( 2d )
867.

Challenge to the admissibility of boot s on the g round that the victim did not prop-
erly identify the same 'was devoid of merit, where it was stipulated that the child s aid "
they "could be" the ones s he saw, for he r lack of certitude did not preclude admissibii -
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On the . . . . day of'. .,, . , 19. . , the di strict attorney appeared fox- the
state and the defendant appeared in person and by.y the defen-
dant's attorney .

UPON ALL THE FILES, RECORDS AND PROCEEDINGS:
IT IS ADJUDGED That the defendant has been found not

guilty by . the verdict of the jury (by the court) and is therefore
ordered discharged forthwith .

Dated th'is . ., day of ' . ; , 19 . . .. .
BY THECOURT , .
(7) The depar tment shall prescr i be and furnish forms to the

clerk of each county for use as ;judgments in cases where a def'end-
ant is placed on probation or committed to the custody of the
department pursuant to chs,. 967 to 979.

History : 1975c .39,199; 19'19177c 353,418 ; 19 '19 a 89 ;1983 a, 261,4.38,538 ; 1987
a 27; 1989 a, 31 ; 1991 a . 39 .
The trial court can on motion or on its own motion modify a- criminal sentence if

the motion is made within 90 days after sentencing . Prior: cases overruled , The first
judgment should not be vacated ; it should be amended . Hayes v , State, 46 W (2d) 93,
175 NW (2d) 625 .
A" trial court must inform the defendant of his right to appeal . If it does not, the

defendant may pursue a late appeal Peterson v . State, 54 W (2d) 370,195 NW (2d)
837 .
The court did not abuse its discretion in revoking probation, reinstating the p rior

sentences and sentencing on 5 subsequent offenses for a total cumulative sentence of
16 yeazs, where . the defendant had a long record and inte rposed a frivolous defense
in the later trials Lange v State, 54 W (2d) 569, 196 N.W (2d) ':680 ,

Haves v State was not intended to impose a jurisdictional limit on the power of
a court to review . a sentence .: State ex rel . . Warren v. County Court, 54 W (2d) 613,
19Z .NW (2d) , 1

Therequirement that a court infoc m the defendant of his right to appeal applies only
to convictions after April 1, 1972. In re Applications of Mazoney and Kunz, 54 W
(2d) 638,196 NW (2d) 7 12 ,

Following sentencing the trial court must not only advise defendant of his right to
appeal but also advise defendant and his attorney of the obligation of trial counsel to
continue representation pending a decision as to appeal and u$ti l other counsell is
appointed , Whitmore v State, 56 W (2d) 706, 203 NW (2d) 56

Factors relevant to the appropriateness of the sentence discussed Tucker v State,
5 6 W (2d) '728; 202 NW (2d) 897 .

A trial judge has no power to validly sentence with a mental reservation that he
might modify the sentence within 90 days if defendant has profited from imprison-
ment, and he cannot change an imposed sentence unless new factors are present .
State v. Foellmi; 'S7 W (2d) 572, 205 NW (2d) 144

Claim the trial court lacked, jurisdiction to imposee sentence because it failed to
enter judgment of conviction on the j ury'ss verdict is not reviewable because it
involves no jurisdictional question, and the construction of the statute was not raised
by defendant in his motion for postconviction relief nor did defendant go back to the
trial court for relief as a basis for an appeal , Sassv State, 63 W (2d) 92, 216 NW (2d)
22
Where Whitmore (56 W (2d) 706) instructions at,- given, defendant must show that

failure to move for new trial constituted an unintentional waiver of lights . Thiesen
v State, 86 W (2d) 562, 273 NW (2d) 314 (1979) .

See note to 97131, clang State v Smith, 113 W (2d) 497, 335 NW (2d) 3'76 (1983) .
Judgment entered by state court during pendency of rem ,oval proceedings in fed-

eial court was void . . State v . Cegielski, 124 W (2d) 13, 368 NW (2d) 628 (1985) .
Court's refusal to poll jurors individually was reversible error State v . Wojtale-

wicz," 12,7 W ' (2d) 344, 379 NW (2d) 338 (Ct App., 1985) .
Written judgment of conviction is not prerequisite to sentencing . State v Pham,

t37 W (2d) 31, 403 NW (2d) 35 (1987) .
Where judge allowed voir, dice after polling jay on guilty verdict and where one

juror's responses seriously undermined previous vote of guilty, j ury's verdict was no
longer unanimous, requiring new trial _ State v , Cartagena, 140 W (2d) 59, 409 NW
(2d) 386 (Ct App , 1987)

As to traffic cases, see note to 345 34, citing 63 Atty . Gen 328

972.14 Statements before sentenc ing. : (1) Inthissec-
tion : ,_

(a) "Family member" has the meaning specified ins . 950 .02
( .3) . . ,

(b) "Victim" has the meaning specified in s 950 :, 02 (4) .
(2) Before pronouncing sentence, the court : shall ask the

defendant why sentence should not be pronounced upon him or
her and allow the district attorney, defense counsel and defendant
an opportunity to make a statement with respect to any matter rele-
vant-to the sentence, In additi on, if the defendant is under 21 years
ofage and if the court has not ordered api'esentence investigation
underr s . 972 15, the court shall ask the defendant if he or she has
been adjudged delinquent under ch 48 or has had a similar adjudi-
cation in any other state in the 3 years immediately preceding the
date the cr iminal complaint relating to the present offense was
issued :

vs
(Name of defendant)

972.93' CRIMINAL TRIALS

972.13 Judgment . (1) A judgment of conviction shall be
entered upon a verdict of ' guilty by the jury, a finding of ' guilty by
the court in cases where a , jury is waived, or a plea of guilty or 'no
contest..

" (2) Except in cases where ch . 975 is applicable , upon a ,judg-
ment of conviction the court shall p roceed under ch . 973 . The
court may adjourn the case from time to time for the purpose of
pronouncing sentence .

(3) A ,judgment of conviction shall set forth the plea, the ver-
dict or finding, the adjudication and sentence, and a finding as to
the specific number of days for which sentence credit is to be
granted under s . 973 155 , If ' the defendant is acquitted, ,judgment
shall be entered accordingly. .

(4) Judgments shall be in writing and signed by the judge or-
clerk

(5) A copy of the judgment shall constitute author i ty for the
sheriff to execute the sentence ..

(6) The following forms may be used for judgments :
STATE OF WISCONSIN

. County
.In Court

The State of Wisconsin
VS.
(Name of defendant)
UPON ALL THE FILES, RECORDS AND PROCEEDINGS,

`IT IS ADJUDGED That the defendant has been convicted
upon the defendant's plea of guilty (not guilty and a verdict of
guilty) (not guilty and a finding of guilty) (no contest) on the , .
day of,,,, 19 . , of' the crime of , in violation of' s . : . : . ;and the court
having asked the defendant whether the defendant has anything to
state why sentence should not be pronounced, and no sufficient
grounds to the contrary being shown or appearing to the court. .

*IT IS ADJUDGED That the defendant is guilty as convicted .
*IT IS ADJUDGED That the defendant i s hereby committed

to the Wisconsin state prisons (county jail of . . .f county) for an
indeterminate term of not more than . . :

,*IT IS ADJUDGED That.the defendant, is placed in the inten-
sive sanctions program subject to the limitations of section
973. ..032 :(.3) of the Wisconsin Statutes and the following condi-

',tions :
*IT IS ADJUDGED That the defendant is hereby committed

to detention in (the defendant's place of r esidence or place desig-
nated by judge) for a term of not more than

*IT IS ADJUDGED That the defendant is ordered to pay a fine
of $ (and the costs of this action)

*IT IS ADJUDGED Thatt the defendant pay restitution to : : .
*IT IS ADJUDGED That the defendant is restricted i n his or '

her' use of computers as follows.̀
*The at . is designated' as the. Reception Center to which

the defendant shall be delivered by the sheriff'..
*IT IS ORDERED That the - clerk deliver a duplicate ori ginal

of this judgment to the sheriff' who shall forthwith execute the
same and deliver it to the warden .
Dated this day of : ., . , 19 :..
BY THE COURT
Date of Offense .,
District Attorney
Defense Attorney . .
*Strike inapplicable paragraphs .
STATE OF WISCONSIN

County
In . Court
The State of Wisconsin

93-94 Wis. Slats 4936

Electronically scanned images of the published statutes.



(3) (a) Before pronouncing sentence in a felony case, the agencies or persons to use for- purposes related to correctional pro-
court shall also allow a victim or family member of a homicide gramming, parole consideration, care and treatment, or research .,
victim to make a statement or submit a written statement to be read Any use of the report under this subsection is subject to the follow-
in court. The courtmay allow any other person to make or submit ing conditions :
a statement under, this paragraph.. Any statement under ' this para- (a) If a report is used or made available to use for research put-
graph must be relevant to the sentence ., poses and the research involves personal contact with subjects, the

(b) After a conviction in a felony case, if ' the district attorney ` department, agency or person conducting the research may use a
knows of 'a victim or family member, of a homicide or felony mur- subject only with the written consent of' the subject or the subjects
der victim, the distr i ct attorney shall attempt to contact that person authorized representative
to inform him of her of the . right to make of prov i de a statement (b) The department or the agency or person to whom the report
under par, (a) The district attorney may mail , a letter or form to is made available shall not disclose the name or any other identify-
comply with this paragraph . . Any failure to comply with this par-a- ing characteristics of the subject;: except for- disclosure to appro-
graph is not aground for an appeal of a judgment of' conviction or priate staff members or employes of the department,, agency or
for any court to reverse. or' modify a judgment of conviction person as necessary for purposes related to correctional program-

History : 1987 a. 27 ; 1989 a 3i ming, parole consideration, care and treatment, or ' research :.
Court's presentenci ng preparation and formulation of tentative sentence does not History 1983 a 102;1987 a 2'7, ' 22' 7 ; 1991 a 39; 1993 a 2133

deny defendant's light to allocution at sentencing . State v Vaznell; 153 W (2d) 334, Defendant was not denied due process because the trial judge refused to order a
450 NW (2d) 524 (Ct , App . 1989)) psychiatricexamination and have a psychiatric evaluation included in the preserit-

encereport Hanson V State; 48 W (2d) 203,179 NW (2d) 909 .
972.15 PCeSC'fltpt1C@ investigation . (1) After' a COriViC- It is not error for the court to fa il to order a presentence investigation, especially

tion the court may order a presentence investigation, except that where the record contains much information as to the defendanPs background and
criminal record , . State v. Schilz, 50 W (2d) 395, 184 NW (2d) - 134,.

the court may order' an employe Of th0' d0p1ttm0nt to conduct a 48. 78 does not prevent a judge from examining records of the department, Resuic-
presentence investigation only after a conviction for a felony.: rive rules of evidence do not apply to sentencing procedures . Hammiti v State, 52

(2) When a presentence investigation report has been received W (2d) 118, 187 NW (2d) 792

the judge Shshall disclose the contents of the report to the d
0f0ri- Refusal to accept a recommendation of probation does not amount to an abuse of

discretion where the evidence justified a severe sentence . State v. Burgher, 53 W (2d)
dant's attorney and to the districtt attorney prior to sentencing . 452,192 NW (2d) 869
When the defendant is not represented by an attorney, the contents If a presentence report is used by the trial court it must be part of the record; its
shall b e disclosed t0 the defendant . - absence is not error where defendant and counsel saw it and had a chance to correct

itand where counsel approved the record without moving forits inclusion , Chambers
.(2m) The per son preparing the presentence investigation v stale; 54 W (2d) 460, 1 9 5 NW (2d) 477

,,report shall attempt to contact the victim to determine the e C0- Failure to older and consider a presentence report is not an abuse of discretion .
v. State, 55 W (2d) 125, . 197 NW (2d) 757 ;Byasnomic, and effect of .the crime on the vio-physical psychological It is error for the sentencing court to consider pre- -Gault juvenile adjudications

tim . The person. preparing the report may ask any appropriate per- where juveniles were denied counsel ; even to the extent of showing a pattern of con-
.sonfor information This subsection does not preclude the person duct Stockwell v State, 59 W (2d.~ 21 , 207 NW (2d) 883

who prepares the report f rom including any information for the T he presentence report , consisting of information concerning defendant's person-
ality', social circumstances and gene ral pattern of behavior-and a section entitled

court concerning the impact of a cr ime"on the victim "Agent's Impression's"--contained neither biased nor incompetent material where
(2s) ; If the defendant is under ' 21 years of age ; the person pre- s uch re por ts are not limited to evidence which is admissible in court, and .defendant 's

report, although recommending imposition of a maximum term, contained material
'paring the pTOSeritCriCe investigation report shall attempt to deter'- both favorable and unfavorable as to defendant's general pattern of behavior State
mine whether the defendant has been adjudged delinquent under v Jackson, 59 w (2d) 256; 230 NW (2d) 832
ch 48 or has had a similar adjudication i n any other state in the 3 Consideration by the trial court of a presentence report p rior to defendant's plea of

guilty and hence in violation of (1), constituted at most harmless error, since the evil
years immediately preceding the date . the cri minal complaint ~e statute is designed to prevent-receipt by the judge of prejudicial information
relating to the present offense was issued and, if so, shall include whileheisstillconsidecingthedefendanPsgwltorinnocenceorpresidingovecajucy
that information in the report trial-cannot arise in the context of a guilty plea, especially where, as here, the v i al

court had already assured itself of the voluntaziness of the plea and the factual basis
(3) The judge may conceal the identity of ' any person who pro- for the dime Rosado v Stare, 70 w (2d) 280, 234 NW (2 d) 69

vided information in the presentence investigationn r eport. Sentencing judge , does no t deny due process by considering pending criminal
charges in determining sentence . Scope of judicial inquiry prior to sentencing dis-

(4) After sentencing , unless otherwise authorized under sub ., cussed Hander v. Stare, 74 W (2d) 699, 24~ NW (2d) ' ni "'
(5) or ordered by the court, the presentence investigation report Information gathered in course of presentence investigation may not be revealed
shall be confidential and shall not be made available to any person at dial following withdrawal of guilty plea . State v . Crowell, 149 W (2d) 859, 440

NW (2d) 348 (1989))
except upon Specific 8llth0[i Zat1011 Of the court Defendants appealing with or without counsel have 'due process light to read pres-

(5) The department ,t may use the presentence investigation entence investigation report prior to sentencing scare v Skaff, 152 w (2d) as, 447
report for correctional programming, parole consideration or care NW (2a), s4, (cc . app . 1 9s9 ).

and an Y sentenced to imprisonment
or the See voce to 974 06, citing State v Flores, 158 W (2d) 636,462 NW (2d) 899 (Ct

treatment of , Person App 1990). .
intensive sanctions pTOgt '31T1, placed on ' probation, releasedd on A public defender appointed as post conviction counsel is entitled to the present..
parole or ' committed to the department under ch 51 or 971 or, any ence investigation report under s. 967 .06 ; access may not be restricted under - sub (4)

Olive: v Goulee, 179 W (2d) 376, 507 NW (2d)1 '45 (Ct App. . 1993).
Other person in the custody of the department or foT' research put- , Insuring the accuracy of the presentence investigation report in the Wiscon sin
poses The department may make the report available to other correctional system i 9s6 w Lx 6t3
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