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CHAPTER 895
MISCELLANEOUS GENERAL PROVISIONS

What actions survive; actions not to abate.

895.02° Measure of damages against executor.

895.03- Recovery for death by wrongful act.

895,031 Recovery from estate of wrongdoer

895.035 Parental liability for acts of minor child.

895.04  Plaintiff in wrongful death action.

895,045 Contributory negligence

895.048 Recovery by auto or motorboat ownex hmned

89505 Damages in actions for libel.

895.052 Defamation by radio and television. '

895055 Gaming contracts void .

895.056 Recovery of money wagered.

895.057 Action against judicial officer for loss caused by mlsconduct
895:06 - Recovery of divisible personalty. -

895.14 - “Tenders of money and pxoperty

895.20 ' ‘Legal holidays.

895.22. . Wisconsin famlly month, week and Sunday

89523  Indian Rights Day.

895.28. Remedies not merged

895.33  Limitation of surety’s liability.”

895.34" Renewal of sureties upon becoming msuffzclent and effects thereof.
895.345 Justification of individual sureties.

895.346  Bail, deposit in lieu of bond.

895.35 Expenses in actions against municipal and other officers.
89536  Process against officer.

895.37 ... Abrogation of defenses.

895 375 Abxogatlon of defense that contract was champex tous.

895.38  Surety, how discharged
895.41 - Employe’s cash bonds to be held in trust; duty of employer; penalty.
895.42.. Deposlllt of undistributed money and property by admxmsttaloxs and
e others.
895.43  Intentional killing by beneficiary of contract.
895.435 Intentional killing by beneficiary of cextam death benefzts
895.437 Use of lodging establishments.
89544 Exemption from civil liability for fumxshmg safety mspectlon or
advisory services
89546  State and political subdivisions thereof. to pay Judgments taken
against officers
895.47 Indemnification of the Wisconsin state agenc:es building
corporation and the Wlsconsm state pubhc building
corporation.
89548  Civil liability exemption; emergency care and hazardous substances.
895485 Civil liability .exemption; agencnes foster paxents and famlly-
S operated group home parents. -
895:49- . Certain agreements to limit ot ehmmate tort habxhty voxd
895.50: - Right of privacy.
89551  Liability exemption: food donanon sale or distribution.
895.52  Recreational activities; limitation of’ property owners hablhty
895.525 ‘Participation in recreational activities:
895.53 - Liability exemption; tests for intoxication.
895.65 © Government employer retaliation-prohibited
89570  Sexual exploitation by a therapist

895.75  Physical injury, emotional distress, loss.or damage suffered by

members of certain groups.

895.01 What actions survive; actions not to abate. (1) In
‘addition to the causes of action which survive at common
law, the following shall also survive: cduses of action for the
‘recovery of personal property or the unlawful w1thholdmg or
conversion of personal property, for the recovery of the
possession of real estate and for the unlawful withholding of
_the possession of real estate, for assault and battery, false
imprisonment, invasion of privacy, violation of s. 968.31 (2m)
“or other damage to the person, for all damage done to, the
property rights or interests of another, for goods taken and
cartied away, for damages done to real or personal estate,
equitable actions to set aside conveyances of real estate, to
compel a-reconveyance of real estate, or to quiet the title to
real .estate, and for a specific performance of contracts
relating to real estate. Causes of action for wrongful death
shall survive the death of the wrongdoer whether or not the
.death of the wrongdoer occurxed before or ‘after the death of
the injured person. :

‘(2) An action does not abate by the occurrence of any event
if the cause of action survives or continues.”

Hlstory Sup. Ct. Order, 67W(2d) 760, 771; 1977c 176; 1987 a 399.
... Actions for criminal conversation or alienation of affections do not survive
.,the death of one of the parties unless the complaint includes allegations show-
.ing fi f nancial damage to the plaintiff which would pecumanly diminish his es-

tate.’ Hanson v. Valdivia, 51 W (2d) 466, 187 NW(Zd) 151.
_Punitive damages incident to damages for pain and suffering of decedent
“may-be awarded to the estate Wangen v. Ford Motor Co:97 W (2d) 260,294
NW (2d) 437 (1980).
* Paternity action may not be bxought agamst deceased putatlve father. Pa-
ternity of N. L. B., 140 W (2d).400, 411-NW (2d) 144 (Ct. App. 1987).
‘Actions under 551.41 and 551.59 survive death of wrongdoer . Continental
Assur v Amencan Bankshares Corp. 483 F Supp. 175 (1980)

895 02 Measure of damages against executor. When any
action mentioned in’s.'895.01 (1) shall be prosecuted to
judgment against the executor or administrator the plaintiff
shall be entitled to recover only for the value of the goods
taken including any unjust enrichment of the defendant, or
for the damages actually sustained, without any vindictive or
exemplary damages or damages for alleged outrage to the
feelings of the injured party.
History: ~Sup. Ct. Order, 67 W (2d) 784; 1977 c. 176.

895.03 Recovery for death by wrongful act Whenever the
death of a person shall be caused by a wrongful act, neglect or
default and the act, neglect or default is such as would, if
death had not ensued, have entitled the party injured- to

“maintain an action and recover’ ‘damages in respect thereof,
.then and in every such case the person who would have been
liable, if death had not ensued, shall be liable.to an action for

damages notwithstanding the-death of the ‘personinjured;
provxded that such action shall be brought for a death caused
in this state.

Aicomplaint alleging the defendant shct plamtlff’s husband and that the

shootmg was a wrongful act is not demurrable. Kelly.v. Mohrhusen, 50 W
(2d) 337, 184 NW (2d) 149.

. Itis sufficient if the death was caused by a w10ngfu] act, neglect or default

in this state; it is not necessary that the death occur here. The statute mc]udes
cases deahng with breach of warranty arising out of contract. Schnabl v Ford

‘Motor Co. 54 W (2d) 345, 195’ NW (2d) 602, 198 NW (2d) 161

895. 031 Recovery from estate of wrongdoer. Whenever
the death of a person shall be caused by a. wrongful act,
neglect or default and the act, neglect or-default is such as
would, if death had not ensued, have entitled the party
m]ured to maintain an action and recover damages in respeéct
thereof, then in every such case, the wrongdoer who would

-have been liable if death had not ensued, although such

wrongdoer shall die prior to the time of death of such injured
person, shall be liable to an action for damages notwithstand-

‘ing-his prior death and notwithstanding the death of -the

person injured; provided that such action shall be brought for
a death caused in this state. Any right of action which may
accrue by such injury to the person of another although the

“death of the wrongdoer occurred prior thereto-shall -be

enforced by bringing an action 'against the ‘executor ‘or
administrator or personal representative of such deceased
wrongdoer.

895.035 Parental liability for acts of minor child. (1) (2) In
this section, “custody” means either legal custody of a child
under a court order under s. 767.23 or 767.24, custody of a
child under a stipulation under s. 767.10 or actual physical
custody of a child. “Custody” does not include legal custody,
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‘as defined under s. 48.02 (12), by an agency or a person other
than a child’s birth or adoptive parent.

~ (b) In determining which parent has custody of a child for
purposes of this section, the court shall consider which parent
‘had responsibility for caring for and supervising the child at
the time, the act that caused the injury, ddmage or loss
occur red.

:(2) The parent or parents with custody of an unemanci-
pated minor child, in any circumstances where he, she or they
may not be liable under the common law, are liable for
damages to property, for the value of unrecovered stolen
property  or for personal injury attributable to .a wilful,
malicious or wanton act of the child. ‘

(3) An ad]udrcatron under s. 48.31 that the child violated a
crvrl law or ordinance, is delinquent or is in need of protection
and services under s. 48.13 (12), based on proof that the child
committed the act, subject to its admissibility unders. 904.10,
shall, in an action under sub. (1), stop a child’s parent or
parents from denymg that the child committed the act that
resulted in the injury, damage or loss,

(4) The maximum. recovery from any parent or parents
may not exceed '$2,500 for damages resulting from any ‘one
act of a child in addition to taxable costs and disbursements
and reasonable attorney fees, as determined by the court. If2
or more children in the custody of the same parent or parents
-cominit: the same - act the total recovery may not. exceed
$2,500, in addition to taxable costs and disbursements.

(5) This section does not limit the amount of damages
recoverable by an action against a child or children except
that-any amount so recovered. shall be reduced and appor-
tioned by the amount recerved from the parent or parents
under this section.

(6) Any recovery under this section shall be reduced by the
amount recovered as restitution for the same act under s.
48 245, 48.32, 48.34 (5) or'48.343 (4).

(7) This section does not affect or limit any liability of a

parent under s.-167.10 (7) or 343.15 (2).

History: 1985 a.-311; 1987 a, 27.

“‘See note to 343.15, citing Swamgan V. State Farm Ins Co. 99 W (2d) 179
299 NW (2d) 234 (1980) )

See note to 343.15, citing Jackson v. Ozaukee County, 111 W (2d) 462, 331
"NW (2d) 338 (]983) )

This section imposes absolute liability on parents once elements have been
established. .Accordingly, defense of contributory negligence was unavailable
‘to' parents. First Bank Southeast A Bentkowskr 1 W (2d) 283,405 NW (2d)
764 (Ct. App. 1987). - =

This section does not apply to plaoement agencies or foster parents 66

Atty. Gen: 164,
. The consututronal vahdrty of parental habrlrty statutes. O’Connor 55

MLR 58

'895.! 04 Plamtrﬁ in wrongful death action. (1) An actron for
wrongful death may be br ought by the personal representa-
tive of 'thé deceased person or by the person to whom the
amount recovered belongs.

“(2) If the: ‘deceased leaves surviving a spouse, and minor
children -under 18 years of age with whose support. the
deceased was legally charged, the court before whom the
action is pending, or if no action is pending, any court of
record; in ‘recognition of the:duty and responsibility of a
parent to support minor children, shall determine the
amount,.if any, to be-set.aside for the protection of such
children after ‘considering the age of such' children; the
amount.involved, the capacity and. integrity of the suryiving
spouse; and any other facts or information it may have or
receive, and such amount may be impressed by creation of an
‘appropriate lien in favor of such children or otherwise
protected as circumstances may warrant, but such amount
shall not be in excess of 50% of the net amount received after
deduction of costs of collection. If there are no such surviving
minor chrldren, the amount recovered shall belong and be

ted.to the trial court indicated that the 3 sisters were unavailable.
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paid to the spouse of the deceased; if no spouse survives, to
the deceased’s lineal heirs as determined by s. 852.01; if no
lineal heirs survive, to the deceased’s brothers and sisters. If
any such. relative dies before judgment in the action, the
relative next in order shall be entitled to recover for the
wrongful death. A surviving nonresident alien spouse and
minor children shall be entitled to the benefits of this section.

In cases: sub]ect tos. 102.29 this subsection shall apply only to
the surviving spouse’s interest in 'the amount recovered. If the
amount allocated to any child under this subsection is less
than $1,500, s. 807.10 may be applied. Every settlement in
wrongful death cases in which the deceased leaves minor
children under 18 years of age shall be void unless approved
by a court of record authorized to act hereunder.

(3) If separate actions are brought for the same wrongful
death, they shall be consolidated on motion of any party.
Unless such:consolidation is so effected that a single judg-
ment may be entered protecting all defendants and so that
satisfaction of such judgment shall extinguish all liability for
the wrongful death, no action shall be permitted to proceed
except that of the personal representatrve

(ay Judgment for damages for pecuniary injury from
wrongful death may be awarded to any person entitled to
bring a wrongful death action. Additional damages not to
exceed $50,000 for loss of society and companionship may be
awarded to the spouse, children or parents of the deceased.

(5) If the personal representative brings the action, the
personal representative may also recover the reasonable cost
of medical expenses, funeral expenses, including the reason-
able cost of a cemetery lot, grave marker and perpetual care
of the lot. If a relative brings the action, the relative may
recover such medical expenses, funeral expenses, including
the cost ofa cemetery lot, grave marker and perpetual care of
the lot, on behalf of himself or herself or of any person who

has pard or assumed liability for such expenses.

NOTE: ‘Sub. (5) is amended by 1989 Wis. Act 307, eff. 11-1-91, to read:

(5) If the personal representatrve brings the action, the personal representa-
tive may also recover the reasonable cost of medical expenses, funeral expenses,
including the reasonable cost of a tery lot, grave-marker and care of the lot.
If a relative brings the action, the relative may recover such medical expenses,
funeral expenses, including the cost of a' cemétery lot; grave marker and care of
the lot, on behalf of himself or herself or of any person who has paid or assumed
liability for such expenses.

* (6) Where the wrongful death of a person creates a cause of
dction in favor of the décedent’s estate and also a cause of
action in favor of ‘a spouse or relatives as. provided in this
section, such ‘spouse or relatives may waive and satisfy the
estate’s cause of action in connection with or as part of a
settlement and discharge of the cause of action of the spouse
or relatives. ,

- (7) Damages found by a ]ury in excess of the maximum
amount specrf“ ed in sub. (4) shall be reduced by the court to
such maximum. The aggregate of the damages covered by
subs. (4) and (5) shall be diminished under §. 895:045 if the
deceased or person entitled to recover is found negligent.

History: 1971-¢. 59; Sup. Ct.-Order, 67 W (2d) 784; 1975 ¢. 94 5.°91(3);
1975c 166 199, 287 421 422 1979°¢. 166 19838 315 1985 a 130 1989 a.
0

Statutory increases’in damage limitations recoverable in'a wrongful death
action constitute changes in substantive rights and not-mere remedial changes.
Bradley v. Knutson, 62 W (2d) 432, 215 NW (2d) 369

“A'parent may maintain an action for loss of aid, comfort, socrety and com-
panionship of an injured minor. child againsta neglrgent tort-feasor on condi-
tion that the parents’ cause of action is combined with that of the child for the
child’s personal injuries. Callies v. Reliance Laundry Co. 188 W 376, over-

'ruled Shockley v. Piier, 66 W (2d) 394, 225 NW (2d) 495

In an action for wrongful death: by 2 children. of deceased, the. plaintiffs’
failure to join 3 sisters who would otherwise have been mdlspensable parties
was not fatal to the court’s subject matter jurisdiction where affidavits subrrlut
Kochel v,
Hartford Accident & Indemnity Co .66 W (2d) 405, 225 NW (2d) 604.

- Plaintiff had wheeled the slicer at least 52 times prior to the accident. Her
opportunity to observe and discover any danger was greater than that of any
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of defendant’s employes. Balas v. St. Sebastian’s Congregation, 66 W (2d)
421,225 NW (2d) 428.
“ludgment under (2) means a final, not rnterlocutory, ]udgment Collins
v. Gee, 82 W (2d) 376, 263 NW (2d). 158: :
- Trial court in wrongful death action should inform jury of statutory limita-
Err;ns )on recovery, if any. Peot v Ferraro, 83 W (2d) 727, 266 NW (2d) 586
1978 :
Posthumous rllegrtrmate chrld may not mamtam action for wrongful death
?lfg%)tatrve father Robmson \2 Ko]stad 84 W (2d) 579 267 NW (2d) 886
This section. does notrequire that proceeds be equally divided between par-
ents Keithley v. Keithley, 95 W (2d) 136, 289 NW (2d) 368 (Ct. App. 1980).

" 'Punitive damages are not ‘tecoverable incident to damages for wrongful
death* Wangen.v. Ford Motor Co: 97 W (2d) 260, 294 NW (2d) 437.(1980).
. Attractive nuisance doctrine discussed. Christians v. Homestake Enter-
prises, Ltd. 101. W (2d) 25, 303 NW (2d) 608 (1981).

This section does not permit estate to recover on'its own behalf damages
for decedent’s pecuniary loss. Weiss v. Regent Properties;.Ltd. 118 W (2d)
225, 346 NW (2d) 766 (1984).

See note to 895. 045, crtrng Delvaux V. Vanden Langenber g, l 30W (2d) 464
387-NW- (2d).751 (1986)

Spouse’s claim under (4) for loss of socrety and compamonshrp is addi-
tional to common law claim for loss of consortium prior to death of deceased.
See note to 120.92, citing Kottka v. PPG Industries, Inc. 130 W (2d) 499, 388
NW (2d) 160 (198 ).

Spouse who. “feloniously and mtentronally” Kills spouse isn’t survrvrng
spouse for purposes of (2) and’is treated as-having- predeceased decedent.
Stienbarth v. Iohannes 144 W (2d) 159, 423 NW (2d). 540 (1988).- .- .. -

“Pecuniary injury’ > under “) rncludes loss of any benefit, including social
security disability benefits, plaintiff would have received from decedent. Es-
tate of Holt v, State Farm, 151 W(2d) 455,444 NW-(2d) 453.(Ct. App, 1989)

The $50,000 limitation under (4) is mapplrcable to medical malpractice ac-
tions in which death resulted; (2) does not prevent minor from bringing action
for loss of companionship when malpractice causes parent’s death. Rineck v.
Johnson, 155 W (2d) 659, 456 NW (2d) 336 (1990). ..

Georgia law barring father, but not mother, of rllegltrmate chrld from suing
for child’s wrongful death did not deény equal protection. . Parham v. Hughes,
441 US 347 (1979).

" There may not be separate recovery for both estate and benefrcrar ies.’ Bell
v. City of Milwaukee, 746 F(2d) 1205 (1984); ‘-

. Expanding and limiting damages for pecuniary-injury due to- wrongful
death Schoone, 1972 WBB N pes y-njury

“Cause of action by parents sustamed for loss of’ soclety and compamonshrp
of child tortiously injured: 1976 WLR

: 895 045 Contrrbutory negligence. Contrrbutory neghgence
‘shall not bar recovery in an action by any person or his legal
representatrve to recover damages for. neghgence resultmg n
death or in injury to person or property, if such. neglrgence
was_not greater than the negligence of the person against
whom. recovery: is sought, but any-damages allowed shall be
diminished in the ‘proportion to the amount of neghgence

attrrbutable to the person recoverrng
.. History:. 1971 c. 47,

‘Cross Reference See 891.44 for conclusrve presumptron that chrld under 7
_cannot be guilty of contributory negligence.

Ordinary negligence can"be compared with’ negligence founded ‘upon the
safe-place statute, and in making such comparison in-a safe-place case, viola-
tion of the statute is not to be considered necessarily as Contributing more than
the common-law contributory negligerice: [Language in Maus v. Bloss, 265'W
627, if construed as supporting a contrary proposition, is overruled.] It is not
prejudrcral error not to call attention to the different standards of ‘¢are in a
safe-place case when instruction number 1580 is tised . Lovesee v. Allied Devel-
opment: Corp.:45:-W (2d) 340, 173 NW-(2d) 196

The court refuses to adopt the doctrine of pure comparatrve neglrgence

Vincent v. Pabst Brewing Co. 47 W (2d) 120, 177 NW (2d) 513:
., -Adistinction between active and passive negligence as to. responsibility for
injury and full mdemnrty to the tort-feasor whose negligence was passive was
rejected by the court.” Pachowitz v Mrlwaukee & S. Transport Corp 56 w
(2d) 383, 202:NW.(2d) 268.. .

For the :purpose of applyrng the comparatrve neglrgerrce statute, both the
causes of action for medical expenses and loss of consortium shall be deemed
derivative;and the catsalnegligence of the injured: spouse shall bar or limit the
recovery of the claiming spouse pursuant to, the terms of the statute Whrte v.
Lunder, 66 W (2d) 563, 225 NW (2d) 44

The contrrbutory neghgence of the plamtrff spectator in vrewmg the race

from the north end of the track opposite the 3rd and 4th turns was not greater
than defendants’ negligence as a matter of 1aw where she did not realize that
watching from the curve would be more dangerous than sitting in the grand-
stand, was not aware that tires would fly into the spectator area, there was no
'warnrng of potential" dangers and was watching the race closely rmmedrately
prior'to the accident,. Kaiser v. Cook, 67 W (2d) 460, 227 NW (2d) 0.
" The'trial court’s denial ‘of” defendants motion to drrect the jury'to consrder‘
the émployer’s negligence in its special verdict was.erfor. even though the em-
ployer’s liability extended only to workmen’s comp: ‘satron Connar v. 'West
Shore Equipment, 68 W (2d) 42,227 NW (2d) 660. "

*The- trial court’s instruction to"the-j jury to ¢ompute not all the damages
plaintiff suffered but only'that portion caused by defendant’s negligence was
erroneous, because this section reqiiires the j juty to find 100% of plaintiff’s
damages, which are then‘reduced by the amount of his contributory negli-
‘gence; but the erroneous instruction was not prejudicial where nothing in the
record indicates a probability of the instruction having affected the allocation
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og 57% negligence to.plaintiff’ Nrmmer v. Purtell, 69 W (2d) 21, 230 NW (2d)

Insufficiently guarded swimming pool may constitite attractrve nursance
McWilliams v.Gazinski, 71- W (2d) 57, 237 NW (2d) 437.

.When,2- grounds of neglrgence are alleged it does not categorrcally follow
that the plaintiff must always elect one'of the 2 grounds of negligence for sub-
‘mission to'the jury.’ Neglrgence per sediscussed. Howes v. Deere & Co. 71 W

(2d) 268, 238 NW.(2d) 7 e

Conduct constituting rmplred or tacit assumptron of risk is no longer bar to
action for negligence. Polsky v. Levine, 73 W (2d) 547, 263 NW. (2d) 204
-~ Record of rear-end collision case’ contamed credible evidence that plaintiff
executed maneuvers which could not be done with reasonable safety and failed
to srgnal beforé executing thern; which-supported finding of 50% causal negli-
gence; ' Thompson v..-Howe;, 77 W (2d) 441,253 NW-(2d) 59.- -

See note to 103 67 citing Trsdale V. Hasslrnger 79 W (2d) 194 255 NW (2d)
314

- "Wheré couit grants judgment notwithstanding: verdrct regarding 2 of sev-
eral defendants found causally negligent, and percentage of negligence reallo-
cated affects damages but not liability, plaintiffs should be given option of
proportional reduction. of judgment or new trral Chart v Gen Motors Corp.
80 W.(2d)-91, 258 NW (2d). 680.

See note to 805 12, citing Ollrnger v. Grall, 80 W (2d) 213 258 NW (2d)
693

Where blowing snow . obstructed drlver s vrsron drrver did -not-: reduce
speed and parked truck on highway “loomed up” out of snow, driver was
causally neghgent as matter ‘of law Nelson v Travelers Ins Co. 80 W (2d)’ 272
259 NW. (2d) 48

Rescue doctrine and emer gency doctrme drscussed Cords v Anderson 80

‘W (2d) 525, 259 NW (2d) 672"

Neglrgence of tort-feasor dismissed from lawsuit on-summary-judgment as
being less or equally negligent as, plarntrff can.be considered by jury.in appor-
tioning total causal niegligence of remaining partres Gross v. rdwest Speed-

‘ways Inc. 81'W:(2d) 129, 260 NW (2d) 36

- ‘Collateral . source’ rule and-- defense - .of super seding cause .discussed
Rrxmann V. Somerset Public Schools, 83'W (2d) 571, 266 NW (2d) 326 (1978).
Negligence pér se arising out of breach of safety statuté'may be compared

‘with.common law neghgence Locicero v. Interpace Corp . 83 W.(2d) 876, 266

NW (2d) 423.(1978), .

In safe place case, comparatrve neglrgence instructions néed not direct jury
to consider defendant’s hrgher duty: of care: Brons v. Bischoff, 89’ W (2d) 80,
271.NW (2d):854 (1979).
" Court, declinés to alter rule, of comparatrve neglrgence SO that plairitiff’s
niégligerice would-be compated:to combined neghgence of several tort-feasors

Reiter: v. Dyken;.95 W (2d) 461, 290.-NW .(2d), 510 (1980

Punitive damages may be awarded in product habrlrty cases. Judicial con-
trols over punitive dama, ge awards established. Wangen v. Ford Motor Co. 97
W (2d) 260, 294 NW: (2d) 437 (1980);, . -

See note to 17540, citing Brunette v. mployers Mut’ Lrabrlrty Ins Co 107
W (2d) 361,320 NW* (2d) 43 (Ct. App: 1982).

Corporation which acquired: substantially all assets of: predecessor sole pro-
prietorship but which is substantially-same business organization and manu-
factures almost identical product as'its predecessor may be liablé for injuries
caused by defective product manufactured by predecessor.. Tift v. Forage
ng Industries, Inc. 108 W (2d) 72, 322 NW (2d) 14 (1982)." -

:Exculpatory contract. was unenforceable where contract contained false
statement that defendant had no insurance. Merten V. Nathan, 108 W (2d)
205,:321' NW.(2d) 173 .(1982). .,

Failure to give jury emergency instruction was teversible error, desprte
plaintiff’s violation of several safety statutes . Westfall v. Kottke, ! 10W (2d)

‘86 328 NW.(2d) 481, (1983).

Tort of parent’s neghgent control of: child compared to neglrgent entrust-
ment to child of dangerous instrumentality. Bankert v Threshermen’s Mut
Ins. Co,-110- W.(2d). 469, 329 NW (2d).150 (1983). .

See note to 904.07, crtrng D. L' v. Huebner, 110 W (2d) 581, 329 NW (2d)
890 (1983): .

‘Boys on prer should have loreseen that grabbing towel from bikini- clad girl
would embarrass her and cause her to dive into water without pausing to ascer-

Jtain jts shallow depth LePordevm Y erson 1 W (2d) 116 330 NW (2d)

555 (1983
Exculpatory contract srgned by husband drd not bar wife’s suit for:loss.of
consortrum Broad and general contract bars only claims within conitempla-
tion of parties at time of execution. Amold V. Shawano County Agr Socrety,
111 W (2d) 203, 330 NW (2d) 773 (1983). :
Attomey ‘was not immunized from lrabrlrty m tort actron for abuse of pro-
cess. " Stri " Converse, 11E'W (2d) 418,"331'NW (2d) 350'(1983)
y-of, will'may maintain action against attorney who negligently

S ar
drafted or. supervrsed eexecution of will even though not in privity with attor-

ney ‘Auric v Continental Cas. Co. 111 w (2d) 507, 331 NwW (2d)y 325 (1983).

Accountant'may ‘be held liable to third party not in privity- for negligent
preparation of audit.repoit:: Citizens State Bank v. ‘Timm, Schmidt & Co. 113
W (2d) 376, 335 NW (2d) 361 (1983).

“Seat belt negligence’™ and “‘passive neglrgence drstrngurshed Jury in-

structions regarding seat belts recommended:: Method for apportioning dam-

ages in seat belt negligence cases adopted. Foley \Z Crty of West Allis, 113w
(2d) 475, 335 NW (2d)'824 (1983). "

Biss driver who. told. 11-year-old he could not ride school bus next ddy but
drd not inform either school or:parents of: action was 93% liable-for injuries
sustarned by boy whilé riding bicycle to school niext day. Toeller v. Mutual

‘Serv: Casualty Tns: Co. 115'W.(2d) 631, 340 NW (2d) 923 (Ct.'App: 1983):

: Seenote to Art: I, sec, 9, citing Collins v. Eli Lilly Co. 116 W (2d) 166, 342
NW (2d).37.(1984).

Minor child may recover for loss of care, ‘society, companionship, protec-
tion, *training.and- guidance of parent ‘dué to negligent acts of third party
Theama v..City of Kenosha, 117 W (2d) 508, 344 NW (2d) 513 (1984).

Exculpatory clause in Yellow Pages Contract is unenforceable, Discount

‘Fabric House v -Wis. Tel. Co. 117 W (2d) 587,:345 NW (2d) 417 (1984).
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Due to public policy reasons tortfeasor was immune from liability. Sanem
v."Home Ins. Co. 119 W (2d) 530, 350 NW (2d) 89 (1984).

See note t0:125.07, citing Sorensen v. Jarvis, 119 W (2d) 627, 350 NW (2d)
108 (1924).

Guidelines for submission of punitive damages issue to jury in product lia-
‘bility'case discussed. Walter v. Cessna Aircraft Co. 121'W (2d) 221, 358 NW
(2d) 816 (Ct. App. 1984)

In “second collision” products liability case, plaintiff must prove that de-
fective product was substantial factor in causing injury. Court upholds verdict
finding plaintiff passenger not negligent for failing to wear seat belt. Sumnicht
v. Toyota Motor Sales, 121 W (2d) 338, 360 NW (2d) 2 (1984)

Plaintiff’s mental distress regarding possnblhty of future surgery was com-
pensable.even though plaintiff’s doctor was not able to testify that surgery was
Efgsor)lably probable. .Brantner v. Jenson, 121'W (2d) 658, 360 NW (2d) 529

In negligence actions, emotional distress must be manifested by physical
injury, e, g. hysteria. Garrett v. City of New Berlin, 122 W (2d) 223, 362 NW
(2d) 137.(1985).

Regardless of classification of undérlying cause of action, punmve damages
are recoverable where defendant’s conduct was “outrageous”. Insurance cov-
erage for punitive damages is not contrary to pubhc policy Brown v Maxey,
124 'W (2d) 426, 369 NW (2d) 677 (1985)

Court declines to adopt “produict line” or “expanded continuation” excep-
tions to rule of successor corporation nonliability for defective products manu-
factured by predecessor. Fish v Amsted Industries, Inc. 126 W (2d) 293, 376
NW (2d) 820 (1985).- :

Where: decedent’s negligence was g:eater than any individual tortfeasor’ s,
this section bars recovery under 895.04 (7). Delvaux v. Vanden Langenberg,
130 W (2d) 464, 387 NW (2d) 751 (1986):

Negligent toxtfeasor has right: to - indemnity from intentional joint
tortfeasor. Pierringer release of intentional tortfeasor absolved negligent
tortfeasor.  Fleming v. Threshermen’s Mut. Ins Co 131 W (2d) 123, 388 NW
(2d) 908 (1986): .

. --Punitive damages may not be xecovexed whele actual damages are unavail-
?1b9l§ 8(gue to this sectlon Tuckex v. Malcus 142'W (2d) 425, 418 NW (2d) 818
Psychotherapist’s duty to thnd pames for intentional behavior of dangex-
??; %Jlagucx;ts dxscussed Schuster v. Altenberg, 144 W (2d) 223 424 NW (2d)

Where plaintiff’s neghgence was greater than any injurer’s, nenhex plaintiff

ggr( {)lamtlff § spouse could recover. Spearing v. Natlonal Tron Co. 770 F (2d)
Proportioning comparative neghgenoe-problems of theory and-special ver-
dlct formulation. Aiken, 53 MLR
' "From'defect to cause to comparauve fault—Rethmkmg some pr oduct lla-
bility concepts. - Twerski; 60 MLR 297,
-The problem of the insolvent contnbutor Myse, 60 MLR 891. .
Punitive damage recovery in products liability cases. Ghiardi and Kircher,
65 MLR 1 (1981).
+ The concepts of *‘defective condition’ and umeasonably dangerous?’ in
pxoducts liability law. Swartz, 66 MLR 280 (1983).
- Seat’bélt negligence: The ambwalent Wxsconsm rules. McChrystal 68
MLR 539:(1985). )
Second collision law - W1sconsm Ghlaldl 69 MLR 1 (1985).
Comparative Negligence in Wisconsin.'' Horowitz, WBB Jan, 1981
:-Plaintiff’s failure:to wear a safety belt.. Towers, WBB July, 1985
.+ Strict products liability in Wisconsin. 1977 WLR 227,

895.048 . Recovery by auto or motorboat owner limited.
The ownet of a motor vehicle or motorboat which, while
being operated by the spouse or minor child of such owner, is
damaged as the ‘result of an accident involving another
vehicle or boat, may not recover from the owner or operator
of such other vehlcle or boat for such damages, if the
neghgence of such spouse or minor child exceeds that of the
operator of such other vehicle or boat. In the event that it is
judicially determined that a spouse or minor operator of the
motor vehicle or motorboat is found to be guilty of less than
50% of the causal neghgenoe involved in an accident, then in
that event the owner of the motor vehicle or motorboat
involved shall be entitled to recover in accordance with the
contrlbutoxy negligence principles as laid down in's. 895. 045.
For the purposes of recovery of damages by the owner under
5./895.048, -and for this purpose only, the negligence of the
spouse or minor oper ator shall be imputed to the owner.

895 05 Damages in achons for libel. (1) The propnetor
publisher; editor; writer or :reporter upon any newspaper
published:in this state shall not be liable in any civil action for
libel for the publication in such newspaper of a true and fair
report of any. judicial,. legislative or other. publicofficial
proceeding authorized by law or of any public statement,
speech, argument or-debate in the course of such proceeding.
This - section' shall not. be construed to exempt any-such
proprietor, publisher; editor, writer or reporter from liability

MISCELLANEOUS 895.052

for any libelous matter contained in any headline or headings

to any such report, or to libelous remarks or comments added
or interpolated in any such report or made and published
concerning the same, which remarks or comments were not
uttered by the person libeled or spoken concerning him in the
course of such proceeding by some other person.

'(2) Before any civil action shall be commenced on account
of any: libelous publication in any newspaper, magazine or
periodical, the libeled person shall first give those alleged to
be .responsible or liable for the publication a reasonable
opportunity to correct the libelous matter. Such opportunity
shall be given by notice in writing specifying the article and
the statements therein which are claimed to be false and
defamatory and a statement of what are claimed to be the true
facts. . The notice may also state the sources, if any, from
which the true facts may be ascertained with definiteness and
certainty, The first issue published after the expiration of one
week from the receipt of such notice shall be within a
reasonable time for correction. To the extent that the true
facts are, with reasonable diligence, ascertainable with defi-
niteness and certainty, only a retraction shall constitute a
correction; otherwise the publication of the libeled person’s
statement of the true facts, or so much thereof as shall not be
libelous of another, scurrilous, or otherwise improper for
pubhcatxon pubhshed ‘as his statement, shall constitute a
correction within the meaning of this section. ‘A correction,
timely published, without comment, in a position and type as
prominent as ‘the alleged libel, shall constitute a defense

‘against the recovery of any -damages except actual damages,

as well as being’ competent and material in mitigation of
actual damages to the extent the corxectlon pubhshed does so

mitigate them.

. One who contributes nondefamatoxy photograph of plaintiff’ to newspaper
to accompany defamatory article is not liable, absent knowledge or control of
article. ‘Westby v. Madison Newspapers, Inc. 81 W (2d) 1,259 NW (2d)'691.

Newscaster did not act with knowledge of falsity or w1th reckless disregard
for truth by broadcasting that -plaintiff had been charged with crime where
newscaster was told by deputy sheriff that charges would be filed. Prahl v.
Brosamle, 98- W .(2d) 130, 295 NW (2d) 768:(Ct. App. 1980)..

Contract printer-had no reason to know of libel and so was entitled to
summary judgment. Maynard v. Port Publlcatlons, Inc. 98 W (2d) 555, 297
NW (2d) 500.(1980).

Sub. (2) applies to non—medla defendants but relates only to libelous publi-
cations in print media, not broadcast media Hucko v. Jos. Schlitz Brewing
Co:. 100 W:(2d) 372, 302 NW (2d) 68 (Ct. App. 1981).

- “Trial court properly dismissed defamation claim based on letter by medical
director charging that foundation conducted sham nonprofit operation since
director established defense of truth. Fields Foundation, Ltd. v. Christensen,
103 W (2d) 465,309 NW (2d) 125 (Ct. App. 1981)

See note to Art. |, sec. 3, cmng Denny v Mertz 106 W (2d) 636, 318 NW
(2d) 141°(1982); -

-Where:former legislator. who had gained notoriety within district while in
office was allegedly defamed in radio broadcast localized within former dis-
trict, former legislator was “public figure” for purpose of defamation action
Lewis v. Coursolle Broadcasting, 127 W (2d) 105, 377 NW (2d) 166 (1985).

Publishers’ privileges and lxabllmes regardmg libel dlscussed Gertz v.
Robert Welch, Inc: 418 US 3

Public ﬁgule who sues medla compames for llbel may mquue into edltor ial
processes of those respotisible where proof of “actual malice” is required for
recovery. ‘Herbert v. Lando, 441 US 153 (1979).

" “Publi¢ figure” principle in libel cases dxscussed Wolston v Reader’s Di-
gest Assn.; Inc:443 US 157 (1979)

Where wire services” accounts of ju ;e s 1emaxks were substantially: accu-
1ate, defamation suit by judge was bane under (1) Simonson v. United Press
Intern ‘Inc. 500 F Supp 1261 (19

Defamauon law of Wnsconsm Brody, 65 MLR 505 (1982)

The “public interest or concern” test: Have we resurrected a standard that
should have xemamed in the gxaveyaxd" 70 MLR 647 (1987)

895.052 Defamation by radio and television. The owner,
licensee or operator of a visual or sound radio broadcasting
station or nietwork of stations, and the agents or employes of
any such owner, licensee or operator, shall not be liable in
damages for any defamatory statement published or uttered
in,or as a part of, a visual or sound broadcast by a candidate
for political office in those instances in which, under the acts
of -congress” or . the rules ‘and .regulations of the federal
communications- commission, the broadcasting station or
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network is prohrbrted from censoring the script of the
broadcast : :

895.055. Gamang contracts void. All promises, agreements,
notes, bills, bonds, -or other contracts, mortgages, convey-
ances or other securities, where the whole or any part of the
consideration of such promise, agreement, note, bill, bond,
mortgage, conveyance or other security shall be for money or
other valuable thing whatsoever won or lost, laid or staked,
or-bétted at or upon any game of any kind or under any name
whatsoever, or by any ‘means, or upon any race, fight, sport
or pastime, or any wager, or for the repayment of money or
other thing of value, lent or advanced at the time and for the
purpose, of ‘any game, play, bet or wager, or of being laid,
staked; betted or wagered thereon shall ‘be absolutely void;
provrded however, that contracts of insurance made in good
faith for the security or rndemnrty of the party insured- shall

be lawful and valid.

“Puerto Rican Judgment based on gambling debt was entitled to ‘full faith
and credit in Wisconsin. Conquistador Hotel Corp. v. Fortino, 99. W (2d) 16,
298 NW (2d) 236 (Ct. App. 1980). .

895. 056 Recovery of money wagered Any per son who, by
playrng at any game or by bettlng or wagering on any game,
election, horse or. other race, ball playmg, cock fighting, fight,
sport or pastrme or on the issue or event thereof, or on any
future contingent or unknown occurrence or result in respect
to anything whatever, shall have put up, staked or deposited
with any stakeholder. or 3rd person any money, property or
thing in action, or shall have lost and delivered the same to
any winner.thereof - may, within 3. months after such: putting
up, staking or depositing, sue for and recover the same from
such stakeholder or 3rd person whether such money, prop-
erty or thing in action has been lost or won or whether it has
been delivered over by such stakeholder or 3rd person to the
winner or not, and may, within 6 months ‘after any such
delivery by such person or stakeholder, sue for and recover
such’ money, property or thing in action from the winner
thereof if the same has been delivered over to such winner;
and if he shall not so sue for and recover such money,
property or thing in action within the time above limited then
any other person may, in his behalf and in his name, sue for
and recover the same for the use and: benefit of his family or
his herrs, in case of his death, from such stakeholder or 3rd
person if the $amé is still held by him, within 6 months after
such putting up, staking or depositing, or from the winner
thereof, wrthln one year from the, delrvery thereof to such
wrnner : g ;

895 057 Action agamst judicial officer for loss caused by
misconduct, Any judicial officer who causes to be brought in
a court over which he presides any action or pr oceedrng upon
a claim placed in his hands as agent-or attorney for collection
shall be: ]rab]e in'a civil action to the person against-whom
such action or proceeding was brought for the full amount of
damages and costs: recovered -on such claim.

895.06 Recovery ‘of divisible personalty. When personal
property is divisible and owned by tenants. in common and
one tepant in common shall claim and. hold. possession of
more than his share or proportion thereof his cotenant, after
ma_kmg a demand in writing, may sue for and recover his
share or the value thereof; and the court may direct the jury, if
necessary, in any such-action to find what specific articles or
what share or interest belongs to the respective parties; and
the court shall enter up judgment in form for one or both of
the parties against the other, according to such verdict: - -

89-90 Wis. Stats. 4612

895.14 Teénders of money and property. (1) TENDER MAY BE
PLEADED, The payment or tender of payment of the whole
sum due on any contract for the payment of money, although
made after the money has become due and payable, may be
pleaded to an action subsequently brought in like manner and
with the liké effect as if such tender or payment had been
made at the time: prescrrbed in the contract.

(2) TENDER AFTER ACTION COMMENCED. A tender may be
made after-an action is brought on the contract.of the whole
sum then due, plus legal costs of suit incurred up to the time,
at any time before, the action is called for trial. The tender
may be made to the plaintiff or attorney, and if not accepted
the.defendant may plead the same by answer or supplemental
answer, in like manner as if it had been made before the
so tendered for costs as well: as for debt or damages.

'(3) PROCEEDINGS ON' ACCEPTANCE OF TENDER. If the tender
is accepted the plaintiff or attorney shall, at the request of the

defendant, sign a stipulation of discontinuance of the action
for that reason and shall deliver it to the defendant; and also a

certificate or notice thereof to the officer who has any-process
against the defendant, if requested. If costs are incurred for
any service made by the officer after the tender is accepted
and before ‘the officer receives notice of the acceptance, the
defendant shall pay the costs to the officer or the tender is
rnvalrd :

@ INVOLUNIARY TRESPASS. A tender may be made inall
cases. of rnvoluntary trespass before action is commenced.
‘When in the opinion of the court or jury a sufficient amount
was tendered to the party injured, agent:or attorney for the
trespass complained of, judgment shall be entered against the
plarntrff for costs if the defendant kept the tender good by
paying the money into couit at the trial for the use of the
plaintiff.

(5) PAYMENT INTO COURT OF TENDER; RECORD OF DEPOSITS.
(a) When tender of payment in full is made and pleaded, the
defendant shall pay the tender in full into court before the
trial of the action is commenced and notify the opposite party
in writing, or be deprrved of all benefit of the tender. When
the sum tendered ‘and paid into ‘court is sufficient, the
defendant shall recover the taxable costs of the action, if the
tender was priof to the. commencement of the action. The
defendant shall recover taxable costs from the trme of ‘the
tender, if the tender was after suit commenced ’

o). When any party, pursuant to an order or to Iaw
deposrts any money or property ‘with the ¢lerk of court, the
clerk shall record the deposit in the minute record describing
the money or proper ty and statrng the date of the deposit, by
whom made, under what order or for what purpose and shall
deliver a. ‘certificate of these facts to thé deposrtor with the

volume and page of the record endorsed on the certrﬁcate
slglsst&ry 1981 ¢.67; l983a 192 ss.27410279; 1983 2. 3025, 8 Stats. 1983
s :

895 20 Legal holidays. January 1, January 15, the 3rd
Monday in February (which shall be the day. of celebration
for February 12 and 22), the last Monday in May (which shall
be the day of celebration for May 30), July.4, the 1st Monday
in September which shall be known as Labor day, the 2nd
Monday .in October, November 11, the 4th: Thursday -in
November (which shall ‘be. the day of -celebration for
Thanksgiving), December 25; the day of holding the Septem-
ber primary election, and-the day of holding the -general
election in November are legal holidays. On-Good Friday the
period from 11 a.m. to 3 p.m. shall uniformly be observed for
the purpose ‘of worship.: In every st class city the day of
holding'any municipal election is a legal holiday, and.in every
such: city the afternoon of ‘each day upon which a.-primary
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election: is held -for the nomination of candidates for city
officesis.ahalf holiday and in counties having a population of
500,000 or more the county board may.by ordinance provide
‘that all county:employes shall-have a half holiday on the day
-of such’primary-election and a holiday on the day of such
municipal election, and that employes whose duties require
that they work on such days be given equivalent time off on
other days. Whenever any of said days falls on Sunday, the
succeedrng Monday shall be the legal holiday.

History: - 1971 ¢. 226; 1973 ¢: 140 333; 1977 c. 187s 96; Stats 1977s
,757 17; 1983a 7 19833 1925 257 Stats 19835 895.21

895. 22 W|sconsm family month week and Sunday. The
month ofNovember;- in - which -the: celebration of
Thanksgiving occurs, -is- designated as: Wisconsin. Family
Month, the: first .7 days of that month are designated as
“Wisconsin Family Week and the first Sunday of that month is
designated as Family Sunday. In conjunction therewith,
-appropriate observances, ceremonies, exercises.and activities
‘may be held under state auspices to focus attention on the
prmcrples of .family responsrbrhty to spouses children and
rparents, as. well as on the rmportance of the stability of
marriage and the home for our future well-being; and the
,chref officials of local gover nments and the people of the state
are invited either.to join. and partrcrpate therern orto conduct
hke\observances 1 '

History: 19730 333; ‘]977c 187 96 Stats 1977s 757 171 1983a 1925
258 Stats 1983 5. 895. 22 l987a 277

‘895 23 lndran nghts Day July 4i is desrgnated as “Indran
Rrghts Day,” and in,conjunction with the celebration .of
'Independence Day, appr opnate exercises or celebratrons may
‘be held in commemoration of the grantmg by congress of
home rule and a bill of rrghts to the American Indians. When
July, 4 falls on Sunday, exercises or. celebrations of Indran
Rights Day may be held on erther the third or the fifth.

History: 1977c. 187s 96 Stats 19775 ‘?5? 175 1983a 192s. 259 Stats
~1983:5: 895.23:

‘, 895 28 Remedles not merged When the vrolatron of a
1ight 2 admrts of both a civil and criminal remedy the rrght to
«prosecute ‘the one is not merged in the other L

895.33 Limitation of surety’s liability. Any person may
Jimit the. amount of liability as a surety upon any bond or
other. obhgatron requrred by law. or. ordered by any court

;,Judge, municipal judge or public: ofﬁcral for. any purpose. “The
‘amount of the limited habrhty may be recited in the body of
.the bond.or. stated in_the ;ustrﬁcatlon of the surety. In an
cti "brought upon the bond, no judgment may bé recov-
ered against the’ surety for a sum Iarger than the amount, of
lthe Irabrhty stated together with the propor tional share of the
» costs of the actron Inanaction brought on the bond, a surety
it in court the amount of the lrabrlrty, whereupon
'the surety shall be drschar ged. and released from any fur ther
'habrhty under, the bond. o

i 1979 c 110 s 60 (ll), 1985 a. 332

895:34 Renewal of siureties- upon becommg msuﬁiclent
and effects thereof. If any bail bond, recognizance, unidér-
-taking-or’ othér Bond 6r undertakrng given' i any civil ‘or
"criminal attion-or proceeding, becomes at-any time insuffi-
‘cient, the court or-judge ‘thereof, munrcrpal judge ot any
,magrstrate before whom such-action of proceeding is pend-
mg, may, upon notice, tequite the plaintiff or defendant to
“givea néw bond; recognizance or undertaking. Every person
“becoming siirety on“any such new bond, recogmzance or
under’ takrng is liablé from the time the-original was given; the
'same “d$ if he or shé‘had been the original surety:- If any
person fails to comply with the order made in the case the

“Gertificates of deposit:

MISCELLANEOUS 895.35

-adverse party is entitled to any order, judgment, remedy or

process to which: he or she would have been entitled had no
bond, recognizance or undertaking been given: at any time.
History: 1977 ¢. 305

/895.345 Jusmrcatlon of individual surelres (1) This sec-
_tion shall apply to any bond or undertaking in an amount of

more than $1,000 whereon individuals are offered as sureties,
whrch is authorrzed or required by any provision of the
statutes to be given or furnished in or in connection with any

civil action or proceeding in any court of record in this state,

in connection with which bond or undertaking real property
is offered ‘as security.

" (2): Before-any such bond or undertaking shall be ap-
proved there shall be attached thereto and made a part of
such bond or uindertaking a statement under oath in duplicate

by the surety that he is the sole.owner of the property offered

by him as security and containing the following additional

_information: .

(a) The full name and address of the surety

(b) That heisa resident of this state.

() An accurate. description by lot and block number, if
part of a recorded plat, or by metes and bounds of the real
estate offered as security.

- -(d) A statement that none of the pr oper ties offered consti-
tute the homestead of the surety. -

(&) A statement of the total amount of the lrens, unpaid
taxes and other encumbrances against each property offered.
“ (f)’ A statement as to the assessed value of each property

-offered, its market value and the value of the equity over and

above all encumbrances; liens and unpaid taxes.
- (g) That the equity of the real property is equal to twice the
penalty of the bond or-undertaking.

(3) This sworn..statement shall be .in addition. to and

fnotwrthstandmg other affrdavrts or statements of justifica-
-tion required.or provrded for elsewhere in the statutes in

connection with such bonds and undertakings.
Cross Reference: This section does not apply to bonds of personal repre-
sentatrves See 856 5

r895 346 - Bail deposrt in Ireu of. bond When any bond or

undertakrng is authorized in-any civil or criminal action or
proceeding, the would-be obligor may, in lieu thereof and

. with like legal effect, deposit with the proper court or officer
‘cash or certified bank. checks. or U.S. bonds or bank certifi-
cates of deposrt in an amount at least equal fo the fequired
‘security; and the receiver thereof shall give a receipt therefor

and shall notify the payor bank of any deposits of bank
Section 808.07 sha]l govern the

procedure so far as applicable.
Hrstory Sup Ct Order, 67W(2d) 784 1977 ¢ 187s 135

895.35 Expenses in actions against municipal and other

officers. Whenever-in-any city, town, village, school district,

.vocational, technical and adult education district or county
:charges of any kind are filed or an action is brought against

any.officer thereof.in his. official capacity, or to subject any

- such officer, whether or not: he is being compensated ona

salary basis, to a personal liability growing out of the
performance of official duties, and such charges or such

waction is discontinued: of: dismissed or such-matter is deter-
.mined favorably to suchofficer; or.such’officer is reinstated,
vorin casessuch. officer, without fault on his part, is subjected

to'a personal liability as aforesaid, such city, town, village,

“school - district; vocational, -technical - and- adult - education
"district or county may pay all reasonable expenses which such
~officer necessarily expended-by reason thereof.

Such ex-

pénses may likewise be paid, even:though decided adversely
to such officer, where it appears from the certificate of the
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trial judge that the action involved the constitutionality of a
statute, not theretofore construed, relating to the perform-
ance. of the official duties of said officer.

History: 1971 ¢, 154,
County has option to refuse payment of sheriff’s cnmmal defense attorney’s
fees. Bablitch & Bablitch v. Lincoln County, 82 W (2d) 574, 263 NW (2d) 218.

. A city may reimburse a commissioner of the city redevelopment authority
for his legal expenses incurred where charges are filed against him in his official
capacity seeking his removal from office for cause and such char; ges are found
by the common council to.be unsupported. Such reimbursement is discretion-
ary. The city redevelopment authority lacks statutory authority to authorize
reimbursement for such legal expenses. 63 Atty. Gen. 421.

“A‘city council can, in limited circumstances, reimburse a council member
for reasonable attorneys’ fees.incutred in defending an alleged violation of the
open meeting law, but cannot reimburse the member for any forfeiture im-
posed. 66 Atty. Gen. 226

This section applies to criminal charges brought against formeér officer for
-alleged fraudulent filing.of expense vouchers. 71 Atty. Gen. 4.

Sections 895.35 and 89546 apply to actions for. open meetings law viola-

tions to the same extent they apply to other actions against public officers and

employes, except that public officials cannot be reimbursed for forfeitures they
are-ordered to pay for violating open meetings law. 77 Atty. Gen. 177. :

895.36 Process against officer. No process against private
property shall issue in an action or upon a judgment against a
public corporation or an officer in his official capacity, when
the liability, if any, is that of the corporation nor shall any
person be liable as garnishee of such pubhc corporation.

895.37 - Abrogation of defenses. (1) In any action to recover
damages for a personal injury sustained within this state by
‘an employe while engagéd in the line of his duty as such, or
for death resulting from personal injury so sustained, in
which: recovery is sought upon the ground of want of ordi-
nary care of the employer, or of any officer, agent, or servant
of‘ the employer, it shall not be a defense:

" (&) That the employe either expressly or impliedly assumed
the risk of the hazard complained of. -

‘(b) Wheén such employer has at the time of the i mjury ina
common employment 3 or more employes, that the injury or
‘death was caused in whole or in part by the want of ordinary
care of a fellow servant.

(c) When such employer has at the time of the. injury in a
common employment 3 or more employes, that the injury or
death'was caused in-whole or in part by the want of ordinary
care-of the injured employe, where such want of ordinary care
was not wilful.

~/(2) Any employer who has elected to pay compensation as
prOvi‘ded in ch. 102 shall not be subject to this section.
- (3) Subsectron (1) (a), (b) and (c) shall not apply to farm
labor, except such farm labor as is subject to ch. 102.
:(4) No. contract, rule, or regulation, shall exempt the

employer from this section.

Fellow servant defense is not available to farm employer of chrld employed
En Jrolatron of child labor laws. Tisdale v. Hasslinger, 79 W (2d) 194, 255 NW
2 ) 314 . . ’

895.375 Abrogallon of defense that contract was cham-
pertous. No action, special proceeding, cross complaint or
counterclaim in any court shall be dismisséd on the ground
‘that a paity to the action is a party to a contract savoring of
champerty or marntenance unless the contract is the bas1s of
“the claim pleaded &

895 38 Surety, how dlscharged. (1) Any surety or- the
personal representative of any surety upon the bond of any
trustee, guardian, receiver, executor, or other fiduciary, may
be discharged from liability as provided in-this section: On S
days” notice to the principal in such:-bond, application may be
made to the court where it is filed, or which has jurisdiction of
such fiduciary or to any judge of such court:-for a discharge
from liability as surety, and that such prrncrpal be required to
.account. e L .
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(2) Notice of such application may be served personally
within or without the state. If it shall satisfactorily appear to
the court or the judge that personal service cannot be had
with due diligence within the state, the notice may be served in

such manner as the court or judge shall direct. Pending such

application. the principal may be restrained from' acting,
except to preserve the trust estate.

(3) If at the time appointed the principal shall fail to file a
new bond satisfactory to the court or judge, an order shall be
made requiring the principal to file a new bond within 5 days.
When such new bond shall be filed, the court or judge shall
make an order requiring the principal to account for all his
acts to and including the date of the order, and to file such
account within a time fixed not exceeding 20 days; and shall

-discharge the surety making such application from liability

for any act or default of the principal subsequent to-the date
of such order.
* (4) If the principal shall fil to file a new bond within the

time specified, an order shall be made removing him from
. office, and requiring him to file his account within 20 days. If

he shall fail to file his account as required, the surety may
make and filé such account; and upon settlement thereof and

‘upon the trust fund or estate being found or made good and
“paid over or properly secured, credit shall be given for all

commissions, costs, disbursements and allowances to which
the principal would be entitled were he accounting.

(5) The procedure for hearing, settling and allowing such

‘account shall be according to the practice prescribed by ch.

862 in the matter of account of executors and administrators.

‘Upon the trust fund or estate being found or made good and

paid over or properly secured, such surety shall be discharged
from  all liability. - Upon demand by the principal, the
drschar ged surety shall return the unearned part of the
premrum paid for the canceled bond,

(6)- Any such fiduciary may institute and conduct proceed-
ings for the discharge of his surety and for the filing of a new

‘bond; and the procedure shall in all respects conform sub-
‘stantially to the pra’ctice prescribed by this section in cases

where the proceedmg is instituted by a surety, and with like
effect. .

'895 41 Employe s cash bonds to be held in trust; duty of
‘vemployer, penalty. (1) Where any person requests any em-
ploye to furnisha cash bond, the cash constituting such bond

shall not be mmgled with the moneys or assets of such person
demanding the same, but shall be deposrted by such person in
any bank, trust company or any savings and loan association

‘doing busrness in this state whose deposits or shares are

insured by a federa] agency to the extent of $10,000, as a
separate trust fund, and it shall be unlawful for any person to
mingle such cash received as a bond with the moneys or assets
of ‘any such person, ot to use the same. No employer shall
deposit more than $10,000 with any one depository. The
bank book, certificate of deposit or otheér evidence thereof
shall be-in the name of the employer in trust for .the named
employe; and shall not be withdrawn except after an account-
ing had between the employer and employe, said accounting
to. be had. within 10 days from the time relationship is
discontinued or the bond is sought to be appropriated by the
employer. . All interest or dividends earned by such. sum
deposited shall accrue to and belong to the employe and shall

-be turned. over to said employe as soon as paid out by the

depository. .Such deposit shall at no time and in no event be
subject: to withdrawal except upon the signature of both the
employer and employe or upon a ]udgment or-order of a
court of record. ‘
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{2) In the event of the failure of any person, such moneys

on deposit shall constitute a trust fund for the benefit of the
persons who furnished such bonds and shall not become the
property of the assignee, recerver or trustee of such 1nsolvent
person '
" (8) In case of the death of such employe before such cash
bond is withdrawn in the manner provided in sub. (1) such
accountmg and withdrawal may be effected not less than 5
days after such death and before the filing of a petition for
letters testamentary or of administration in the matter of the
decedent’s estate, by the employer with the deoedent s surviv-
ing spouse; and if there be no’ surviving spouse with his
children; and if ‘he shall leave no children, his father or
,mother and if he shall leave no father or mother, his brother
or sister, in the same manner and with like effect as if such
accounting and withdrawal were accomplrshed by and be-
‘tween the employer and employe as provided in sub. (1). ‘The
amount ‘of such cash bond, together with principal and
interest, to- which the deceased employe would have been
entitled 'had hé" lived, shall, as soon as paid out by’ the
depository, be turned over to such relative of the deceased
employe effecting such accounting and withdrawal with the
employer, and such turning over shall be a discharge and
release of the employer to the amount of such payment. If no
such relatives survive, the employer may apply such cash
bond, or so much thereof as may be necessary, to paying
creditors of the decedént in the order of preference prescribed
in s. 859,25 for satisfaction of debts by executors and-admin-
istrators and the making of payment in such manner shall be
a discharge and release of the employer to the amount of such
payment .

(4) Any person ‘who violates this section shall be pumshed
bya fine equal to the amount of the bond or by imprisonment
for not less than 10 days nor more than 60 days ‘or both.’

895.42 Deposrt of ‘undistributed money and property by
administrators and others. (1) In case in any proceeding in
any court of record it is (a) determined that honeys or other
personal property-in the custody of or under the control of
any administrator, executor, trustee, receiver or other officer
of the court, belongs to a natural person if he is alive, or to an
artificial person if it is in existence and entitled to receive,
otherwise ‘to some other person, and the court or judge
making such determination finds that there is not sufficienit
evidence showing that the natural person first entitled to take
is alive, or that the artificial person'is in existence and entitled
to: receive;. or (b)-in' case such money or other. personal
property, including any legacy or share of intestate property
canpot be delivered to the legatee or heir or pétson entitled
thereto because of the fact that such person is a member of the
mrlrtary or'naval forces of the United States or any of its allies
or.is engaged-in any of the armed forces abroad or with:the
American Red Cross society or other body or other similar
business, then in either ot any of such cases, the court ot judge
may direct that the officer having custody or control of such
moriey ‘or other personal property, deposit the saine in any
trust company, or any state or national bank within the state
‘of Wisconsin authorized to exercise trust powers, taking its
receipt therefor, and the said receipt shall, to the extent of the
depositso made, constitute a complete discharge of the said
officer in any accounting by | him made in sald proceeding.

(2) In case such deposrt is directed to be made, the court
shall require the trust company or bank in which said deposit
is ordered to be made, as a condition of the receipt thereof, to
accept and handle, manage and invest the same as trust funds
to the same extent ‘as if it had received the same as a
testamentary trust, unless the court shall expressly otherwise

895.43
‘Except as provided under sub. (2), a named beneﬁcrary of a

MISCELLANEOUS 895.437

direct, except that the reports shall be made to the court: of its
apporntment

* (3):No distribution of the moneys or personal property so
deposited 'shall be-mhade by the depository.as such trustee or
otherwise without. an order of the court on notice:as pre-
scribed by.s. 879.03, and the jurisdiction of the court in the
proceeding will be continued to determine, at any time at the
instance of any party interested, the ownership-of said funds,
and to order their distribution.. - ,

.- History: - 1973.c. 90.

Intentional killing by beneficiary of contract. (1)
contractual arrangement who unlawful]y and intentionally

kills the.principal obligee may not receive,any benefit under
the contractual arrangement. The. benefit is payable as

though the beneﬁcrary had predeceased the decedent. Sec-

tion 852.01 (2m) (b) to (c) applies to this subsection.

-(2) The principal oblrgee ofa contractual arrangement may
provide in the contract, by a specific provision which includes
reference to sub. (1), that sub. (1) does not apply with respect
to a beneficiary of the contractual arrangement.

- History: . 1981 c. 228; 1987 a. 222

895.435 - Intentional kllling by beneﬁclary of certain death

'beneﬂts (YA beneﬁcrary who unlawfully and intentionally

kilis an individual may not receive-any benefit payable by
reason of the déath of that individual. The benefit is payable
as though the beneﬁcrary had predeceased the decedent.
(2 Sectron 852,01 (2m) (b) to (c) applies to this section.
History 1981 c. 228; 1987a 222

895 437 Use of Iodging establrshments (1) In thrs section:

i-(ay{‘Alcohel beverages” has the meamng givenins. 125 02
(:1)‘, ¥

(b) “Controlled substance” has the meaning grven in s.
161 01 (4).

(©) “Lodging establrshment has the meaning given in s.
101.22 (1m) (bo): L - R

G “Underage person’ has the meaning givenins. 125,‘02
(20m) ‘

“(2) Any person who procures lodging in a- lodgrng estab-
lishment and pemuts or fails to take action to prevent any of
the followrng activities from occurringin the lodging estab-
hshment is subject to the penalties provided in sub. (5):

(a) Consumptron of an alcohol beverage by any underage
person not accompanied by his or her parent, guardian or
spouse who has attained the legal drrnkrng age.

~.(b) Illegal use of a contiolled substance.

~(3) An owner or employe ofa lodgrng establishment may
deny lodging to an adult if the owner or employe reasonably
believes that consumption of an alcohol beverage by an
underage person. not accompanied by his or her parent,
guardian or spouse who has attained the legal drmkmg age,
orillegal use of & controlled substance, may occur in the area
of the lodging establishment procured.

(4) An owrier ot employe of a lodging establishment may
require a cash’ deposit ot use of a credrt card at the trme of

,applrcatron for lodging.

(5) A person who violates sub. (2) or a local ordinance
which strictly conforms to sub, Q) shall forfeit:

(a) Not more than $500 if the | person has not committed a
previous violation within 12 months of the violation; or

(b) Not less than $200 nor more than $500 if the person has
committed a prevrous vrolatron within 12 months of the

violation. -

History: . 1989 a_ 94.
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895.44 . Exemption.from civil liability for furnishing safety
inspection or advisory services. The furnishing of, or failure
to furnish, safety inspection or advisory services intended to
reduce the likelihood of injury, death or loss shall not subject
the insurer; its agent or employe undertaking to perform such
setvices-as an incident to insurance, to liability for damages
from i mJury, death or loss: occumng as a result of any act or
omission in the course of such services. This section shall not
apply if the active negligence of the insurer, its agent or
employe created the condition which was the proximate cause
of injury, death or loss, nor shall it apply to such services
when requrred to be performed under the provisions of a
wrrtten servrce contract

895.46 - State and polmcal subdmsrons thereof to pay
1udgments taken against officers. (1) (a) If the defendant in
any action or specral proceedmg is a public officer or employe
and is proceeded against in an’official capacity or is pro-
ceeded: against as an’ individual because of acts committed
while carrying out duties as an officer or employe and the jury
or the court finds that the defendant was acting within the
scope of employment, the judgment as to damages and costs
entered against the officer or employe in excess of any
insurance applicable to the officer or employe shall be paid by
the state or political subdrvrsron of which the defendant is an
officer or employe . Agents of any department of the state
shall be covered by this section while acting within the scope
of their agency. Regardless of the results of the litigation the
governmental unit, if it does not provide legal counsel to the
defendant officer or employe, shall pay reasonable attorney
fees and costs of defending the action, unless it is found by the
court orjury that the defendant officer or employe did not act
within the scope of employment. - If the employing state
agency or the attorney general denies that the state officer,
employe or. agent was doing any act growing out of or
committed in the course of the discharge of his or her duties,
the attorney general may appear on. behalf of the state to
contest that issue without waiving the state’s soverergn immu-
nity to suit. Failure by the officer or employe to give notice to
his or her department head of an action or specral proceeding
commenced against the defendant officer or employe as soon
as reasonably possibleis a bar’ to recovery by the officer or
employe from the state or political subdivision of reasonable
attorney fees and costs of defending the action. The attorney
fees and expenses shall not be recoverable if the state or
polrtrcal subdivision offers the officer or employe legal coun-
sel and the offer is refused by the defendant officer or
employe. If the officer, employe or agent of the state refuses
to cooperate in the defense of the litigation, the officer,
employe or agent is not eligible for any indemnification or for
the provision of legal counsel by the governmental unit under
thrs section.

(b) Per sons holding the office of county sheriff on March 1,
1983 are covered by this subsection. This subsectron covers
other county sheriffs who have:

1. Satrsfactonly completed or are currently enrolled in the
preparatory program of law enforcement trarnrng under S.
165.85 (4) (b) 1 and, if applicable, the recertification pro-

grams under s. 165.85 (4) (bn) 1, or have provrded evidence of

equivalent law enforcement training and experience as deter-
mined by the law enforcement standards board; or

3. At least 5 years of full-trme employment as a law
:enforcement officer, as defined in s. 165.85 (2) (c).

(c) This subsectron does not apply to any action or special

proceeding brought by a county against its county sheriff if

the action or proceeding is determined in favor of the county.
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(d) On and after March 1, 1983, all persons employed as
deputy sheriffs, as defined in s. 40.02 (48) (b) 3, are covered by
this subsection. .The county board shall adopt written
policies for payments under this subsection on behalf of any
other person, provided that person has satisfied the minimum
standards of the law enforcement standards board, who
serves at the discretion of the sheriff as 4 law enforcement

officer as defined in s. 165.85 (2) (c), and the county may

make the payments upon approval by the county board.

(e Any nonprofit corporation operating a museum under
a lease agreement with the state hrstorrcal society, and all
ofﬁcers directors, employes and’ agents of such a corpora-
tion, and any local emergency planning committee appointed
by a county board under s. 59.07 (146) (a) and all members of
such a committee, are state officers, employes or agents for
the purposes of this subsection.”

(2) Any town officer held personally liable for reimburse-
ment of any publrc funds paid out in good faith pursuant to
the directions of electors at any annual or special town
meeting shall be reimbursed by the town for the amount of
the judgment for damages and costs entered against the town
officer. ‘ ‘

(3) The protection afforded by-this section shall apply to
any. state officer, employe or agent while operating a state-
owned vehicle for personal use in accordance with s. 20.916
(.

-(4). The protectron afforded by this section. applies to
members- of the board of governors ccreated under s. 619.04

(3), members of a committee or-subcommittee of that board

of governors, members. of the patients compensation fund
peer review council created under s. 655.275 (2) and persons
consulting with that council under s. 655.275 (5) (b), with
respect to judgments, attorney fees and costs awarded before,
on or after April 25, 1990.

(5) The protection afforded by this section applies to any
volunteer health care provider who provides seryices under s.

146.89. - /.

History:, 1973 ¢. 333; Sup Ct. Order, 67 W(2d) 761, Stats. 1975 s. 895 45;
1975¢. 81, 198, 199: Stats 1975 s. 895, 46;1977 c. 29; 1979¢. 74,221;1981¢.20;
1981 ¢ 96s. 67 1981 ¢, 3145, 136; 1983 a 6;1983a.27s. 2202(32) 1985a..29,
66;.1987 a. 342 1987 .a..403 s 256 1989 a. 31, 115, 187, 206, 359. -

. Cross Reference: See 775.06 for special procedure applying to state faw
enforcement’ officers.

“Highway commission supervisors who were responsible for the placement
of highway warning signs may be sued-if a sign is not placed in accordance with
commission rules. They cannot claim the state’s immunity from surt Chart v
Dvorak, 57 W (2d) 92,203 NW(2d) 673.

: “ngatron under (1) refers. only to civil proceedings. - Sheriffs are not

“public officers”” under (1). Bablitch & Bablitch v I_mcoln County, 82 W (2d)
574 263 NW (2d) 218,

Polrcy behind (1) discussed: Thuernier v. Village-of Mishicot, 86 W (2d)
374, 272 NW.(2d) 409 (Ct. App.-1978). .

_Public employes’ insurer had no tight of recovery under 270.58 (1), 1969
stats. Horace Mann Ins Co.v. Wauwatosa Bd. of Ed. 88 W(2d) 385 276 NW
(2d) 761 (1979):

State could not be sued as indemnitor under 270.58 (1) [now 895.46 (])]
Fiala v.'Voight, 93 W (2d) 337, 286 NW (2d) 824 (1980).

.~ State may not be sued drrectly for tortious acts of its employes. Miller v
Smith, 100-W (2d) 609, 302 NW (2d) 468 (1981).

N Color of law” element of 42 USC 1983 lawsuit is not identical to “scope of

employment” eleme)nt under (l) Cameron v. Milwaukee, 102 W (2d) 448, 307

NW.(2d) 164 (1981

. Question of whether aldermen were aclmg thhm scope of employment was
mapproprrately decided by summiary judgment. Schroeder v. Schoessow 108
W (2d) 49, 321:NW (2d) 131 (1982).

-. Once: governmental unit decides to provrde counsel it must provide com-
plete and full representation on all issues. Beane v. Clty of Sturgeon Bay, 112
W (2d) 609, 334 NW (2d) 235 (1983).

.Sub. (1) applied:to forfeiture action against police officer. Crawford v City
of Ashland, 134 W- (2d) 369, 396 NW (2d) 781 (Ct. App. 1986).

Phrasé “any action” in (l) (a) means trial in which issue of “scope of em-
ployment” is essential and evidence on issue:is introduced and argued
Deso)telle V. Contmental Cas Co., 136 W (2d) 13 400 NW (2d) 524 (Ct App

6)

See note to 66.30, citing 74 ‘Atty: Gen. 208.
- -See note to 895.35, citing 77 Atty. Gen. 177..
Umversrty of Wisconsin has no authority to agree to hold harmless coumy
that incurs hability because of university officer’s torts, but common law of
indemnification would require officer to indemnify that county and statutory
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indemnification would require state to indemnify officer when acting in the
scope of employment. 78 Atty. Gen. 1.

This section ‘may require indemnification for actions which are not in-
tended to benefit emplo ger when those actions further the. objectives of em-
ployment. Hibma v. Odegaard, 769 F (2d) 1147 (1985).

Sub. (1) does not prevent a state official from asserting “good faith” as a
r]ief%nse to a charge of infringement of civil rights. Clarke v. Cady, 358 F Supp.

Purpose of this section is hot to transform any suit against state employe
into suit against staté; but to shield state employes from monetary loss in tort
suits, Ware v. Percy, 468 F Supp. 1266 (1979).

County could not be held kable for civil rights judgment against county
judge where judgment found that judge was not carrying out duties of office at
relevant time. Harris v. County of Racine, 512 F Supp 1273 (1981).

895.47 Indemmfrcahon of the Wisconsin state agencies
bmldmg corporatlon and the Wisconsin state public build-
ing corporation. If the Wisconsin state agencies burldmg
corporatron or the Wisconsin state pubhc building corpora-
tion is the defendant in.an action or special proceeding in its
capacity as owner of facilities occupied by any-department or
agents of any department of state government, the judgment
as to damages and costs shall be paid by the state from the
appropriation made under s. 20.865 (1) (fm). The state, when
it does not provide legal counsel to the defendant; its mem-
bers, officers or employes, shall pay reasonable attorney fees

and costs of defending the-action regardless of the results of

the litigation, unless the court or jury finds that the member,

officer: or employe did not act within the scope of that
person’s employment. Failure by the defendant to give notice
to the department of Justice of an action or special proceeding
commenced against it, its members, officers or employes as
soon as teasonably possible shall bar recovery by the defend-
ant, its.: members, officers or employes from the state under
thrs section. Attorney fees and expenses may not be recovered
if the state offers the member, officer or employe legal counsel

and the offer is refused.
History: 1977 c. 344, 447.

895.48 Civil liability exemption; emergency care and haz-
ardous substances. (1) Any person who renders emergency
care at the scene of any emergency or accident in good faith
shall:be immune from civil liability for his or her acts or
omissions in rendering such emergency care. - This immunity
does mot extend-when employes trained in health care or
health care professionals render emergency care for compen-
sation and within the-scope of their usual and customary
employment ‘or practice at :a hospital or other institution
equipped .with hospital facilities, at the. scene of any emer-
gency or accident, enroute to-a hospital or other institution
equipped with hospital facilities or at-a physrcran s office.

-(2) (a) In this subsection: :

1. “Discharge’” has the meaning grven under s. 144.76.(1)
(a)r

2. ““Hazardous substance” has the meaning given under s.
144 01 (4m).

3. “Hazardous- substance prediction” means any declara-
tion or. estimate of the likely spread or impact of an actual
discharge of a hazardous substance that is-based on meteoro-
logical, mathematical, computer or similar models:

4, “Hazardous substance predictor” means any person
who makes a hazardous substance prediction pursuant to a
contract or agreement with a public agency or pursuant to a
contract or agreement with a person who possesses or con-
trols hazardous substances for the purpose of assisting that
person in supplyrng a public agency with a’ hazardous sub-
stance prediction in the event of an actual drschar ge of a
hazardous substance. R

(b) Any person is immune from civil habrlrty-'for‘ his or her
good faith acts or omissions related to assistance or advice
which: the person: provides relating to:.an emergency or a
potential ‘emergency regarding either of the following:

MISCELLANEOUS 895.485

1.:Mitigating or attempting to mitigate the effects of an
actual or threatened discharge of a-hazardous substance.

2. Preventing or cleaning up or attempting to prevent or
clean up an actual or threatened discharge of a hazardous
substance:

(c) The rmmunrty under par (b) does not extend to any
person:

‘1.’ Whose act or omission causes in whole or in part the
actual or threatened discharge and who would otherwise be
liable for the act or omission;

2.:Who would be liable for the discharge under ch 144 or
147 or any rule promulgated or permit or order issued under
ch. 144 or 147;

3. Whose act or omission constitutes gross negligence or
involves reckless, wanton or intentional misconduct; or

4, Who receives or expects to receive compensation, other
than reimbursement for out- -of-pocket expenses, for render-
ing the advice and assistance.

(d).1. Any hazardous substance predictor or any person
who provrdes the technology to enable hazardous substance
predictions to be made is immune from civil liability for his or
her good faith acts or omissions in making that prediction or
providing that technology.

2. The good faith of any hazardous substance predictor or
any person who provides the technology to make a pr ediction
is presumed in any civil action. Any person who asserts that
the scts or omissions under subd. 1 were not made in good
faith has the burden of proving that assertion by clear and
convincing evidence. ’

3. ‘The immunity under subd: 1 does not extend to any

person described under par. (c) 1, 2 or'3.
History: 1977 ¢. 164; 1987 a. 14; 1989 a. 31.
“Good Samaritan” law discussed.” 67 Atty. Gen, 218.
The Good Samaritan statute. .62 MLR 469 (1979)

895.485 Civil liability exemphon agencies, foster parents
and. famlly-operated group_home parents. (1) In thrs sec-
tion, “famrly—operated group home” has the meaning given
in_s. 48,627 (1). .

(2) Except as provrded in'ss. 167.10 (7) and 343.15 (2), any
foster or family- operated group home parent licensed under
s. 48.62 or 48.625 is rmmune from civil liability for any of the
following:

(a) An act or omission of the foster or famrly-operated
group home parent while he or she is acting in his or her
capacity as a foster or family-operated group home parent.

(b) An act or omission of a child who is placed in a foster
home or family-operated group home while he or she is in the
foster or'family-operated group honie parent’s care.

(3) The 1mmumty specified in sub. (2) does not apply if the
act or omission of a foster or family- operated group home
parent-was not done in good faith ‘or was not in compliance
with any written instructions, received from the agency that
placed the-child, regarding specrﬁc care and supervision of
the child.” The good faith of a foster or family-operated group
homeé: parent -and the compliance of the foster or family-
operated group home parent with any written instructions
received from the agency that placed the child are presumed
in a-civil-action:. Any person who asserts that a foster or
family-operated group home parent did not act'in good faith,
or did not comply with written instructions received from the
agency-that placed the chrld has the burden of proving that
assertion, - :

(4) Any agency that-acts in good faith in placrng a child
with a foster or family-operated group home parent is im-
mune from civil iability for any act or omission of the agency,
the foster or family-operated group home parent or the child
unless all of the following occur:
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-.(a) The agency has failed to provide the foster or family-
operated group home parent with any information relating to
a medical, physical, mental or emotional condition of the
child that it is required to disclose under this paragraph. The
department of health and social services shall promulgate
rules specifying the kind of information that an agency shall
disclose to a foster or famrly-opcrated group home parent
which relates. to-a medical, physrcal mental or.emotional
condition of the child.

(b) Bodily injury to the chrld or any other petrson or
damageto: the property of the-child or.any. other person
occurs as a:direct result of the failure under par: (a).

History: 1987 a. 377; 1989 a. 31.

NOTE: 1987 Wis. Act 377, which created this. section, has a prefatory note
explarmng the act o

895.49 Certain agreements to limit or-eliminate tort liabii-
ity void. (1) Any provision to limit or eliminate tort lrabrlrty as
a part of or in connection with-any contract, ‘covenant or
agreement relatmg to the-construction, alteration, repait or
maintenance ofa burldrng, structlire, or other work related to
construction, including any moving, demolrtron or excava-
tion, is against public policy and void. -

(2) This section does not apply to any msurance contract or
wor ker’s compensatron plan ‘

(3) Thrs séction shall not apply to. any provrsron of any
contract covenant or agreement ‘entered into prior to J uly 1,

1978

Hrstory
895 49.

« This:section did not void indemnity: clause in contract Gerdmann v.US
Fire Ins. Co. 119 W (2d) 367, 350 NW (2d) 730 (Ct. App 1984).

‘1977 ¢, 44]‘ Stats 1977 5. 895, A7, 19'77 c. '447; Stats. 197‘7 s.

895.50 Right of pnvacy (1) The rrght of prrvacy is recog-
nized in this state. One whose privacy. is-unreasonably
invaded is entitled to the following relief:

(a) Equrtable relief to’ prevent and restrain such i irivasion,
excluding ‘prior restraint against constitutionally protected
communication privately and through the public media;

(b) Compensatory damages based either on' plamtrff’s loss
ot defendant’s unjust enrichment; and

(c) A reasonable amount for attorney fees. ,

(2) In this section, “invasion of prrvacy” means any of the
following:

(a) Intrusion upon the prrvacy of another of a nature
hrghly offensive to a. reasonable person, in a place that a
reasonable. person would consider private or in a manner

(b) The use, for advertrsrng purposes or for purposes of
trade, . of the name, portrait or picture of any. lrvmg person,
without havmg first obtained. the written consent of the
person or, if the person is a minor, of his or her parent or
guardran

. (c) Publicity grven toa matter concermng the prrvate lrfe of
another, of a kind highly offensive to a reasonable peison, if
the defendant has acted either unreasonably or recklessly as
to whether there was a legmmate publicinterest in the matter
involved, or with.actual knowledge that none existed. It is not
an invasion: of privacy to communicate any . information
available to the public-as a matter of public record. _

(3) The. rrght of'privacy recognized in this section shall be
interpreted in accordance with the developing common law
of privacy, including defenses of absolute and qualified
privilege, with due regard for maintaining, freedom.of com-
munication, privately and through the public media.

:(4) Compensatory damages-are not limited to damages for
pecunrary loss; but shall not be presumed.in the absence of
proof.
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‘(6) (a) If judgment i$ entered in favor of the defendant in an
action for invasion of privacy, the court shall determine if the
action was frivolous. If the court determines that the action
was frivolous, it shall award the defendant reasonable fees
and costs relating to the defense of the action.

(b) In order to find an action for invasion of privacy to be
frivolous under par. (a), the court must find either of the
following:

1-The action was commenced in bad faith or for harass-
ment purposes.

. 2. The action was devoid of ar, guable basis in law or equrty

(7) No action for, invasion of privacy may be maintained
under this section if the claim is based on an act which is

permrssrble under ss. 968.27 to 968.37.

History: 1977 c. 176;1987:a399.

Commecial mrsapproprratron of person’s name was prohibited by Wiscon-
sin common law.” Hirsch v. S.C. Johnson & Son, Inc. 90 W (2d)-379, 280 NW
2d) 129-(1979):. . . )

.See'note to 19.21, crtrng 68 Atty ‘Gen. 68.
" “The absence of false light from the Wrsconsm privacy statute. 66 MLR 99

(1982):
.The tort of mlsapproprratron of name or lrkeness under Wrsconsm S new
prrvacy law. Endejan 1978 WLR 1029

895.51 Liability exemption: food donatron, sale or dlstrl-
butlon {1) In this section: '

"(b) “Charitable organization” means an or ‘ganization the
contributions to which are ‘deductible by corporatrons in
computmg net income under's. 71. 26 ).

(c) “Food drstrrbutron service” means ‘a program of a
private nonproﬁt organrzatron that provides food products
directly to 1nd1vrduals with low incomies or that collects food
products for and distributes food products to persons who
provrde the food products directly to mdrvrduals with low
incomes.

()] “Food products” has the meanmg specrﬁed ins. 93.01
).

(e) “Qualrﬁed food” means: food products that meet the
standards of quality established by state law or rule or federal
law. ‘or. regulations, including food products that are not
readily marketable due to-appearance, age, freshness, grade,
size; surplusage or -other condition, except that “qualified
food” does not include canned food products.that are leak-
ing, swollen, dented on a seam or not airtight.

(2)‘Any, person engaged-in the processing, distribution or
sale of food products; for profit or not for profit, who donates
or sells, at a piice not to exceed overhead and transportation
costs; qualified food to a charitable organization or food
distribution service is immune from civil liability for the death
of or injury to.an individual caused by the qualified food
donated or sold by the person.

(3) Any charitable organization or food distribution ser-
vice which distributes free of charge qualified food to any
person is immune from civil liability for the death of or injury
to an‘individual caused by.the qualified food distributed by
the charitable organization or:food distribution service.

(4) This section ‘does not apply if the death ot injury was
caused by wilful or wanton‘acts or omissions.

* -(5) This section does not apply after June 30, 1992.

Hlstory 1981(: 219 1983 a. 189s 329(20); 1987 a.27; 1987 a. 3125. 17;
198 a, 108, -

895 52 Recreatlonal actlvltles- Ilmllatlon of ‘property own-
ers’ Ilability (1) DEFINITIONS. In this section:

(a) “Governmental body” means any of the followrng

_1.. The federal government, ~

2. This state.

3. A county or municipal governing body, agency; board,
commission, committee, council, department, district or any
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other public body corporate and politic created by constitu-
tion, statute, ordinance, rule or order.

4. A governmental or quasi-governmental corporation.

5. A formally constituted subunrt or an agency of subd: 1,
2,3 o0r4,

(b) “Injury” means an injury to a person or to property

(c) “Nonprofit organization” means an organrzatron or
association not organized or conducted for pecuniary profit.

(d) “Owner” means either of the following:

1. A person, including a governmental body or nonprofit
organization, that owns, leases or occupies property.

2. A governmental body or nonprofit organization that
has a recreational agreement wrth another owner.

(e) “Private property owner” means any owner other than
a governmental body or nonprofit organization.

() “Property” means real property and buildings, struc-
tures and improvements thereon, and the waters of the state,
as defined under s. 144.01 19).

(o) “Recreational activity” means any outdoor activity
‘tindertaken for the purpose of exercise, relaxation or plea-
sure,. mcludmg practice or instruction in any such activity.
“Recreatronal activity” includes, but is not limited to, hunt-
mg, fishing, trapping, camping, prcmckmg, exploring caves,
nature , study, brcyclmg, horseback riding, brrd-watchrng,
motorcychng, operating an all-terrain vehicle, ballooning,
hang gliding, hiking, tobogganing, sledding, sleigh riding,
snowmobiling, skiing, skating, water sports, sight-seeing,
rock-climbing, cutting or removing wood, climbing observa-
tion towers, animal training, harvesting the products of
nature_and any other outdoor sport, game or educational
activity, but does not include any organized team sport
activity sponsored by the owner of the property on which the
activity takes place.

(h) “Recreational agreement” means a written author iza-
tion granted by an owner to a governmental body or non-
profit’ organization perrnrttmg public "access to all or a
specified part of the owner’s property for any recreational
activity.

(1) “Residéntial property” means & building or structure
designed for and used as a private dwelling accommodation
ot ‘private living quarters, and the land surrounding the
burldrng or'structure within a 300-foot radius.:

(3] NO DUTY; IMMUNITY FROM LIABILITY. (a) Except as
provided in subs. (3) to (6), no owner and no officer, employe
or agent of an owner owes to any person who enters the
owner’s property to engage ina recreatronal actrvrty

1. A'"duty to keep the’ property safe for recreational
activities.

2. A duty to inspect the property, except as pr. ovrded under
823115 (2).~

3.'A’duty to give warmng of an unsafe condition, use or
activity on'the property.

(b) Except as provided in subs. (3) to (6), no owner and no
officer, employc ot'agent of an owner is liable for any injury
to, or any injury caused by, a person engagmg in a recrea-
tional activity on the owner’s property or for any injury
resulting from an attack by a wild animal. -

+(3) "LIABILITY; STATE PROPERTY. Subsection (2) does not
limit the liability of an officer, employe or agent of this state
or'of any-of its agencies for either of .the following:

.- (ay Aninjury that occurs on property of which this state or
any of'its' agencies is the ownerat-any event for which the
ownez charges an admission fee for spectators.

(b):An injury caused by 4 malicious act-or by a malicious
farlure to warn against an unsafe condition of which an
officer, employe or agent knew, which occurs on property
designated by the department of natural resources under s.

MISCELLANEOUS 895.52

23:115 or designated by another state agency for a recrea-
tional activity.

*(4) L1ABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER
THAN THIS STATE: Subsection (2) does not limit the liability of
a governmental body other than this state or any of its
agencies or of an officer, employe or agent of such a govern-
mental body for either of the following:-

(a) Ani m]ury that occurs on property of which a govern-
mental body is the owner at any event for which the owner
charges an admission fee for spectators.

(b) An'injury caused by a malicious act or by a malicious
failure to warn against an unsafe condition of which an
officer, employe or agent of a governmental body knew,
which occurs on property designated by the governmental
body for recreational activities.

(5) LIABILITY; PROPERTY OF NONPROFIT.ORGANIZATIONS.
Subsection (2) does not limit the liability of a nonprofit
or, ganrzatron or any of its officers, employes or agents for an
injury caused by a malicious act or a malicious failure to warn
against an unsafe condition of which an officer, employe or
agent of the nonprofit organization knew, which occurs on
property of which the nonprofit organization is the owner.

«(6) LIABILIFY; PRIVATE PROPERTY. Subsection (2) does not
hmrt the. liability of a private property owner or of an
employe or agent.of a private property owner whose.property
is used for a recreational activity if any of the following
condrtrons exist:

(a) The private property owner collects. ‘money, goods or
services in payment for the use of the owner’s property for the
recreatronal .activity. durrng which the injury occurs, and the
aggregate value of all payments received by the owner for the
use of the owner’s property for recreational activities during
the year in which the injury occurs exceeds $2,000. The
following do not constitute payment to a private property
owner-for the use of his or her property for a recreational
activity:

1. A grft of wild animals or any other product resulting
from the recreatronal actrvrty

2. Anindirect nonpecuniary benefit to the pr 1vate property. -
owner o1 to the property that results from the recreational
activity.

3. A donation of money, goods or services made for the
management and conservatron of the resources on the
property

4.A payment of not more than $5 per person per day for
permission to gather any product of nature on an owner ’s
property

5.A payment received from a governmental body.

6. A payment received from a nonprofit organization fora
recreational agreement

(b) The injury is caused by the malrcrous failure of the
prrvate property owner or an.employe or agent of the private
property owner to warn against an unsafe condition on the
property, of whlch the private property owner knew

(c) The i rn]ury is caused by a malicious act of the private
property owner or of an employe or agent of a prrvate
property owner.

(d) The injury occurs on property owned by a prrvate
property owner to a social guest who has been expressly and
individually invited by the private property owner for the
specific occasion during which the injury occurs, if the injury
occurs on any of the followrng

1. Platted land.

2. Residential property.

3. Property within 300 feet of a building or structure on
land thatis classified as mercantile or manufacturing under S.
70.32 (2) (b) 2°or 3. :
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(e) The:injury is sustained by an employe of a private
property owner acting within the scope of his or her duties.

(7) No DUIY OR LIABILITY CREATED. Except as expressly
provided in this section, nothing in: this section-or s. 101.11
nor the common law attractive nuisance doctrine creates any
duty of care or ground of liability toward any person who
uses another’s property. for a recreational activity

History: : 1983 a. 418; 1985 a.'29; 1989 a. 31. Do

NOTE: 1983 Wis, Act 418, which created this section, has “leglslatrve intent”
in section 1.

Common law “open and obvious danger” limitation on landowner liability
discussed. 'Waters v. U.S. Fidelity & Guaranty Co 124 W (2d) 275, 369 NW
(2d) 755 (Ct. App. 1985). -~

Municipality is immune. from lrabrlrty for defectrve hrghway or public side-
walk only when it has turned. them over, at least in part, to recreational activi-
ties'and whenr damages result from such activity.  Bystéty-v. Village of Sauk
City, 146 W (2d) 247, 430 NW (2d) 611 (Ct. App. 1988)." .

State’s role as trustee of public waters is equivalent to ownership, grvmg
rise to recreational i rmmumty ‘Sauer v. Reliance Insurance Company, 152 w
(2d)234; 448 NW (2d) 256 (Ct. App. 1989) :

. Indirect pecuniary benefits constitute “payment” under (6) (). Douglas v,
Dewey, 154 W, (2d) 451, 453 NW 2d) 500 (Ct App 199 ).

LAHVE PURPOSE The legrslature intends by this- sectron to és-
tablish  the responsibilities of participants-in - recreational
activities in order to decrease uncertainty regarding the legal
responsibility* for injuiies that result from participation:in
recreational activities and thereby to help assure the contin-
ued availability in this state of enterprises that offer recrea-
tional activities to the public.

(2) DEFINITION In this ‘séction, “recréational actrvrty
means any activity undeitaken for the purpose of exercise,
relaxation or-pleasure; including practice or instruction in
any suchi activity; “Recreational activity” includes, but is not
limited ‘to, hunting, fishing, trapping, camping, bowling,
billiards, prcnrckrng, exploring caves, nature study, dancing,
bicycling, * horseback riding, horseshoe-prtchrng, ‘bird-
watching, motorcycling, operating an all-terrain vehicle, bal-
loomng, curling, throwing darts, hang gliding, hiking, tobog-
ganrng, sledding, slergh riding, snowmobrlrng, skiing, skat-
ing, participation in water sports, weight and fitness training,
sight-seeing, rock-climbing; cutting- or ‘removing - wood,
¢limbing observation towers, animal training, harvesting the
products of nature and any other sport game or educatronal
actrvrty T

“"(3) APPRECIATION OF RISK. A partrcrpant in a recreational
activity engaged in on premises owned or leased by a person
who offers facilities to the genera] pubhc for participation in
recreational activities accepts the risks inherent in the rectea-
tional activity of which the ordinary prudent person is, or
should be aware. In 2 neglrgence action for recovery of
damages for personal injury or property damage, conduct by
a participant who accepts the risks under this subsection is
contrrbutory neglrgence, to which the compar atrve neglrgence
provrsrons of s. 895.045 shall apply

(4) RESPONSIBILITIES OF PARTlCIPANI‘S (a) A par trcrpant in
a_recreational actrvrty engaged in on premises owned or
leased by a _person who offers facilities to the general public
for participation in recreational activities is responsrble to do
all .of the following;

1. Act within the hmrts of his | or her abrlrty

2. Heed all warnmgs regardmg par trcrpatron in the recrea-
tronal activity. :

3. Maintain control of hrs or her person and the equrp-
ment, devices or animals the person is usmg while par: trcrpat-
ing in the recreational activity.

.- 4. Refrain from acting in any manner. that may cause or
contribute to injury. to-himself or herself or to other persons
while participating in the recreational activity. :
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(b) ‘A violation of this.subsection constitutes negligence.
The comparative negligence provisions of s. 895 045 apply to
negligence under; this-subsection..
- (5) EFFECT ON.RELATED PROVISION. Nothrng in thrs section
affects the limitation of property owners’ lrabrhty under s.

895.52.
Hrstory I987a 377 = -
.NOTE; 1987 Wrs Act 377 which, created thrs sectron, has a prefatory note
explaining the act. o .

895.53 Lrabmty exemptron, tests for Intoxrcalron (1) In
thrs section: i+

“(a) “Conservation wardén” meansa person appornted asa
conservation warden by the department of natural resources
under s. 23.10 1) '

(b) “Traffrc offrcer” has the meanrng specrﬁed rn 5.340:01
(70).

"(2) ‘Any pefson wrthdrawrng blood' at the request of a
traffic officer, law enforcement officer or c servation war-
den for the’ purpose of" determrnmg the presence or quantrty
of alcohol controlled substances ot ‘both is immune from any
¢ivil or crrmrnal liability for the act, except for crvrl ]rabrlrty
for neglrgence in the perforrnance of the act, ‘

(3) Any employ of he person under sub.’ (2) or any
hosprtal where blood.is withdrawn by. that person has the

same rmmunrty from lrabrhty under sub. (2)
‘_1983a 535; 1983a 5385, 256; Stats. 19835 895. 53;1985a 331

895.65 Government employer retallatlon prohlblted (1)
In this séction: 1 -

" (a) “Disciplinary“action” rneans any action taken with
respect n employe whrch has the effect, in whole or in
part, of 4 penalty. )

(b) “Employe” means any person employed by any gov-
ernmental unit except’:_“ ]

L A person emplo‘,ed by the offrce of the governor the

ch. 13

2..A person whois, or whose. immediate supervisor-is,
assrgned to.an executrve salary group under 5..20.923.
=€) “Governmental umt imeans .any association, author-
ity, board, commission, ‘department, mdependent Lagency,
institution, office, socrety or other body in state government
created or authorrzed to be cr eated by the constitution or any
law, rnc]udrng the legrslature, the office of” the governor and
the courts. “Governmental unit” doe es n not mean any political
subdrvrsron of the state or body wit in one or more political
subdivisions which is created by law or by action of one or
more political subdivisions..

(d) “Information” means rnformatron gamed by the em-
ploye which the employe reasonably believes demonstrates:

1. A violation of any state or federal . law, rule or
regulation. .. - .

. Mrsmanagement or, abuse of authorrty in state govern-
ment;_ -a; substantial waste-of public funds or.a danger to -
publrc health. and safety., .

(2) An employe may; bring an:actionin crrcurt court agamst
his:or-her employer:or employer’s agent; including this state,
if the employer or employer’s agent retaliates, by.engaging in
a disciplinary-action; against: the employe because the em-
ploye exexcised his or her rights-under: the first.amendment to
the U.S:-constitution or article I, section 3, of the, Wisconsin
constitution by:Jawfully-disclosing:information, or because
the employer: or employer’s agent believes the employe so
exercised his-or-her rights. The employe shall bring the action
within 2 years after the action-allegedly-occurred or after the
employe learned of the action, whichever. occurs last. No
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employe may bring an action against the department of
employment relations as an employer’s agent.

(3) If, following the close of all evidence in an action under

this section, a court or jury finds that retaliation-was the'

primary factor in an employer’s or employer’s agent’s deci-
sion to engage in a disciplinary action, the court or jury may
not consider any evidence offered by the employer or ‘em-
ployer’s agent that the employer or employer’s agent would
have engaged in the disciplinary action even if the employe
had not disclosed, or the employer or employer’s agent had
not believed the employe disclosed, the information.

(4) If the court or jury finds that the employer or em-
ployer’s agent retaliated against the employe, the court shall
take any appropriate action, including but not limited to the
following:

(a) Order placement of the employe in h1s or her prev1ous
position with or without back pay.~

(b) Order transfer of the employe to an available position
for which the employe is qualified within the same govern-
mental unit.

(c) Order expungement of adverse matenal relating to the

retaliatory action or threat from the employe’s personnel file.

‘(cm) Order the employer to pay-compensatory damages.

+2(d)‘Order the employer to pay the employe S reasonable
attomey fees.

(¢) Order the employer or employet s agent to 1nsert a copy
of the court order into the employe’s personnel file.

(f) Recommend to the employer that disciplinary ot-other
action be taken regarding the employer’s agent; including but
not limited to any of the following: -

1 Placement of information descnbmg the agent’s actxon
in his or her personnel-file. o

2. Issuance of a letter repnmandmg the agent

4 Termmatlon
Hlstoxy 1983 a. 409 1985 a. 135

895.70 Sexual explollahon byatheraplst (1) DEFINIIIONS
In ‘this section: -
@) “Phys1c1an has the meanmg designated in s. 448.01 (5).
L) “Psychologlst” means a person who practlces psychol-
ogy, as described in s. 455 01 (5):.°
(c) “Psychotherapy™ has the meaning’ designated in s.
455.01 (6). e N
@ “Sexual contact” has the meaning designated in's.
940 225 (5) (b) T ‘
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(e) “Therapist” means a physician, psychologist, social
worker, nurse, chemical dependency counselor, member of
the clergy or other person, whether or not licensed by the

“state, who performs or purports to perform psychotherapy.

(2) CAUSE OF ACTION. Any person who suffers, directly or
indirectly, a physical, mental or emotional injury caused by,
resulting from or arising out of sexual contact with a therapist
who is rendering or has rendered to that person psychother-
apy, counseling or other assessment or treatment of or
involving any mental or emotional illness, symptom or condi-
tion has a civil cause of action against the psychotherapist for
all damages resulting from, arising out of or caused by that
sexual contact.

(3) PUNITIVE DAMAGES. A court or jury may award punitiVe
damages to a person bringing an action under this section.

(4) CALCULATION OF STATUTE OF LIMITATIONS. An action
under this section‘is subject to s. 893.585.

History: 1985 a_275; 1987 a, 352.

895.75 Physical injury, emotional distress, loss or dam-
age suffered by members of certain groups, (1) Any person
who suffers physwal mJury to his or her person or emotional
distress or damage to or loss of his or her property by réason
of conduct which i is prohlblted under s. 943.012 or which is
grounds for a penalty increase under s. 939.645 has a civil
cause of action against the. person who caused the physical
injury, emotional distress, damage or loss. .

.- (2) The burden.of proof in a civil action-under sub. (1) rests
with the person:who suffers the physical injury, emotional
distress, damage or loss to prove his or her case by a
preponderance of the credible evidence:

(3) If the plaintiff prevails in a civil action under sub. (1) he
or she may recover special and general damages, including
damages ‘for emotional distress; punitive damages; and costs,
including all reasonable attorney fees and other costs of the
mvestlgatlon and litigation which were reasonably incurred.

@ A person may brmg a civil action under sub. (1)
regaxdless of whether there has been a criminal action related
to the physical injury, emotional distress, loss or damage
under sub. (1) and regardless of the outcome of any such
criminal action.

(5)- This sectlon does not l1m1t the right of a. person to
recover from'any parent or parents under s. 895.035.
History: - 1987 a.348.
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