
RULES OF APPELLATE PROCEDURE

809 . 01 Rule (Definitions). (1) "Appeal" means a review in
an appellate court by appeal or writ of error authorized by
law of a,judgment or order of a circuit court . .

(2) "Appellant" means a person who files a notice of
appeal .

(3) "Co-appellant" means a person who files a notice of
appeal in an action or, proceeding in which a notice of'appeal
has previously been filed by another person and whose
interests are not adverse to that person . .

(4) "Court" means the court of appeals or, if the appeal or
other proceeding is in the supreme court, the supreme court .

(5) "Cross-appellant" means a respondent who files a
notice of'cross-appeal .

(6) "Respondent" means a per son adverse to the appellant
or' co-appellant .

History: Sup . Ct . Order', 83 W (2d) xiii ; 1977 c . . 449.
Judicial Council Committee's Note, 1978: The definitions reflect some of

the changes incorporated into the rules, The term "appeal" applies bo t h to an
appeal authorized by statute and the writ of error guaranteed by Sectio n 21 of
Article I of the Constitution. The objective of these rules is to provide t h e same
procedure for appeals and writs of error Historically, the review authorized
by a writ of error was limited to questions of l aw, while both the law and the
facts could be reviewed on appeal .. The Wisconsin Supreme Court does not
distinguish between its power in appea ls and in writ s of error, Although under
the former procedure appeals were normally used i n civil cases and writs of
error in criminal cases, the only differences between them were in nomencla-
ture and method of initiating the review process . There is no reason to retain
the f'otrnalistic differences between them . .

The definitions of the parties to the appeal are intended to change the for-
mer statute, section 817 ..10, under which the patty first appealing was the ap-
pellant, and all other parties were respondents . This often resulted in a party
with interests identical to the appellant being labeled a respondent, while two
parties opposed to each oth er were both l abeled respondents . Un derthis sec-
tion the party first appealing is the appellant, parties appealing from the same
,judgment or order not opposed to the appellant are co-appellants, and parties
adverse to the appellant or co-appellant are respondents. The terms "plaintiff
in error" and "defendant in error" previously used in connection with writs of
error are no longer used . [ R e Order effective July 1, 1978]

809 .10 Rule (Initiating the appeal) . (1) NOTICE or, APPEAL
(a) Filing, . A person shall initiate an appeal by filing a notice
of appeal with the clerk of the trial court in which the
judgment or order appealed from was entered and shall
specify in the notice of appeal the judgment or order appealed
from, whether the appeal is in one of the types of cases
specified in s., 752,31 (2), and whether the appeal is one of
those to be given preference in the circuit court or court of
appeals pursuant to statute.. The person at the same time
shall notify the court of appeals of the filing of the appeal by
sending a copy of the notice of appeal to the clerk of the court ..
The person shall also send the court of appeals an original
and one copy of a completed docketing statement on a form
prescribed by the court of appeals . The statement shall
accompany the court of appeals' copy of"the notice of'appeal .
The person shall also send a copy of the completed docketing
statement to opposing counsel. Docketing statements need
not be filed in criminal cases or in cases in which a party
appears pro se . .

(b) Time for ding . The notice of appeal must be filed
within the time specified by law The filing of' a timely notice
of appeal is necessary to give the court jurisdiction over the
appeal.

( 2) MULTIPLE APPEALS.. (a) Joint and CO - appeals, If 2 or
more persons are each entitled to appeal from the same
,judgment or or'der' entered in the same action or proceeding in
the trial court and their interests are such as to make joinder
practicable, they may file a Joint notice of appeal or may,
after filing separate notices of appeal, proceed as a single
appellant . . If the persons do not file a ,joint appeal or, elect to
proceed as a single appellant, or if their interests are such as to
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claim against the other defendants .. Nonfinal orders and judgments that are
appealed and ruled upon by the Court of Appeals are, of course, not subject to
further review upon appeal of the final judgment , This section is also limited
to those orders made in favor of the named respondents to prevent the possi-
bility of the court reviewing an order in favor of a pe r son not a party to the
appeal .

A change is made in pr ior law in that an interlocutory judgment, Rule
806 .01 (2), which previously must have been appealed within the statutory pe-
riod from the entry of the interlocutory judgment, Richter v Standard Manu-
facturing Co, 224 Wis . 121, 271 N .W 14 (1937), is now reviewable by the
Court of Appeals upon: an appeal of, the final judgment . The objective is to
have only one appeal in each case, absent unusual circumstances which would
justify an appeal fr om a nonfinal order under s 808 03 (2). [Re Order effective
July, 1, 1978]

Judicial Council Committee's Note,198t To facilitate the efficient adminis-
tration of appeals by the court of appeals, sub (1) (a) is amended to require
that the notice of appeal state whether the appeal is in one of the types of cases
specified is s ' 752 ...31 . (2) . [Re Order effective Jan .. 1, 1982]

Appeal , from judgment . "̀ and all intermediate orders" brought before the
court only prior nonappealable orders under (4) No thiidge Bank v Commu-
nity Eye Care Center, 91 W (2d) 298, 282 NW (2d) 632 (Ct App . . 1979)

Where appeal is pending,, matters not directly concerned with appeal but
related to case are still properly within trial court's jurisdiction. In Matter of
Trust Estate of Schaefet; 91 W (2d) 360, 283 NW (2d) 410 (Ct App 1979) ..

Date of filing stamped on notice of appeal is not conclusive as to date of
filing. Boston Old Colony Ins .s v Int'l Rectifier Corp . 91 W (2d) 813, 284 NW
(2d) 93 (1979)

Court had jurisdiction to hear appeal from nonfinal -order where judgment
was entered later and notice of appeal sufficiently identified "what is appealed
from" . State v . Ascencio, 92,W (2d) 822,285 NW (2d) 910 (Ct. App. 1979) ,

Respondent was allowed to challenge trial court order denying motion for
summary judgment despite failure to file notice ofcross-appeal . Aut is v . Con-
tinental Cas . Co. . 1 .11 W (2d) 507, 331 NW (2d) 325 (1983) .

Service of notice of appeal on opposing parties is not necessary to confer
jurisdiction on court of appeals Rhyner v Sauk County, 118W(2d)324,348
NW (2d) 588 (Ct, App:. 1984) .

See note to 808 .03, citing In re Marriage of Hengel v Hengel, 120 W (2d)
522 ; 355 NW (2d) 846 (Ct App.. 1984),

Failure to submit docketing fee within time specified for filing notice of
appeal does not deprive court of jurisdiction; notice of appeal, not docketing
fee, vests court with ;jutisdiction . Douglas v . Dewey, 147 W (2d) 328, 433 NW
(2d) 243 (1989)

Mechanics of making an appeal in the court of appeals . Felsenthal, WBB
October 1981 "

Appellate review: Choosing and shaping the proper standard . Leavell
WBB Apr .. 1987

Changing standards ofreview . Leavell , WBB May 198' 1 . .

809.11 Rule (Items to be filed, forwarded and docketed) .
(1) FEE TO BE FILED The appellant shall file with thee notice of
appeal the fee for docketing an appeal w ith the court of
appeals : .

(2) FORWARDING TO COURT OF . APPEALS . The clerk of the
trial court shall forward to the court of appeals within 3 da ys
of the filing of the notice of appeal, a copy of the notice of
appeal, the docketing fee , and a copy of the trial cou rt record
(docket entries) of the case in• thee trial court maintained
pursuant to s: 59 . . .39 (2) or (3)

(3 ) DOCKETING IN COURT OF APPEALS .. . The clerk of the
court of appeals shall docket the appeal upon receipt of the
items referred to in sub, (2) . .

(4) ' STATEMENT' ON TRANSCRIPT : The appellant shall file
with the clerk of the court of appeals within 10 days of the
filing of the notice of appeal in the trial court,, a statement that
a transcript is not necessary for prosecution of ' the appeal or a
statement by the court reporter that the transcript or desig-
nated portions thereof have been ordered, arrangements have
been made for the payment by the appellant of ' the cost of the
original transcript and all copies for other parties, the date on
which the transcript was ordered and arrangements made fo r
payment, and the date on which the transcript is due . . The
appellant shall file a copy of ' the statement on transcript with
the clerk of the trial court within 10 days of ' the filing of the
notice of appeal

History:: Sup . Ct Order, 83 W (2d) rill ;, Sup .. Ct. Order, 92 W (2d) rill ;
Sup . Ct Order, -104 W (2d) xi ; Sup, Ct, Order, 146 W (2d) xix ,

Judicial Council Committee's Note, 1978: This section requires the forward-
ing ofthe notice of appeal, filing fee and trial court docket entries immediately,
the record to be forwarded when the transcript is completed . This will permit
early notice to the court of the pendency of the appeal and will permit it to
monitor the appeal during the period when the record and transcript are being
prepared..

Another purpose of this section is to expedite the appellate process by re-
quiring the appellant to order the transcript, i f one is necessary, within 10 days

make , joindef impracticable, they shall proceed as appellant
and co-appellant, with each co-appellant to have the same
procedural rights and obligations as the appellant,.

(b) Cross-appeal.. A respondent who seeks a modification
of the judgment or 'order appealed from or of another '
judgment or order' entered in the same action or proceeding
shall Pile a notice ofcross-appeal within the period established
by law for the filing of 'a notice of appeal , or 30 days after the
filing of a notice of appeal , whichever is later . A cross-
appellant has the same rights and obligations as an appellant
under this chapter .

(3) CONSOLIDAIED 'APPEALS IN SEPARATE CASES. The court
may ' consolidate separate appeals in separate actions or
proceedings in the dial court upon its own motion, motion of
a party , or stipulation of the parties..

(4) MATTERS xE Vi EwnsLE . An appeal from a final ,judgment
or final order brings before the court all prior nonfinal
judgments, orders and rulings adverse to the appellant and
fa v orable to the respondent made in the action or proceeding
not previously appealed and ruled upon .,

History: Sup Ct . Order; 83 W (2d) xiii; Sup . Ct „ Order, 104 W (2d) xi ;
1981 ; c . 390x. . 252; Sup„- Ct. Order, 123 W (2d) xix; Sup. . Ct . Order, 131 W (2d)
xv ; 198 ' 7 'a; 403 :"

Cross Reference : Statutes requiring preference [under(() (a)] include 9
(9) (c), 9 . 10 (4) (c) , 30. 30 (3) (c), 62 . 50 (21),66 014 ('7) (b), 66 .021 (10) (b), 66 05
(2) (b) and (3), 70, 47 (13) and (16) (a) , 70 85 ( 1 ) , 78 72, 87 . 1 6 , 103 59, 227 . 25
and 227.. 26. - -

Court of' Appeals Note, 1986: Sub. . (1) (a) is amended to require appellants
to file a docketing statement in the court of appeals on ,a form prescribed by the
court at the time the notice of appeal is filed in the trial court . . The docketing
statement will provide the court with information for its expedited : appeals
program pursuant to s . . 809 . 17 and the rules and procedures set forth in Section
VII, Expedited Appeals, of the Court of Appeals Internal Operating Proce-
dures (amended March 1, 1986). Docketing statement, forms are available in
the offices of clerks of the circuit courts . [Re Order effective January 1 , 1987]

Judicial Council Committee's Note' 1978: Sub. (1) (a) establishes the same
procedure for initiating a review by the Court of ,' Appeals whether it be the
statutory, appeal or constitutional writ of error Both are begun by filing a
notice of appeal in the trial court . The prior procedure under which a person
could obtain a writ of eiior from the Supreme Court and then file itin the trial
court at his leisure is eliminated . It is important to recognize that the light to
seek review by writ of eiioi as established by the Constitution is not abolished ,
but the procedure for seeking that review is made uniform with that for filing
an appeal ,

The second sentence of sub (1) (b) is designed to change the law as declared
in former s. 817 ll (4) , and the decisions of the Supreme Court interpreting
former s . . 269,59 (1), under which the Supreme Court was vested with subject
matter jurisdiction when an appealable order was entered . . Under former- s .
817 . 1 ] (4), the notice of appeal was necessaryy only to confer personal jurisdic-
tion which could have been waived .. The court often had to decide whether the
respondent by some conduct, such as signing a stipulation or receiving a brief ,
had waived, any objection to personal jut i sdiction . The result was that a , judg-
ment of a trial court in Wisconsin was neverr completely final because even
after the expiration of the time for an appeal a party could still appeal, and if '
the respondent failed to object or take some step that could be considered as
participating in the appeal prior to objecting, the Supreme Court was able to
review the judgment. This section conforms Wisconsin practice to that in the
federal system and most other states ' .

Sub , (2) (a)) pr ovides thatt appellants whose interests are substantially iden-
ticalmay proceed jointly or separately . See Rule 3 (b), Federal Rules ofAppel-
late Procedure (&RAP) If they do not wish to proceed jointly, or their inter-
ests are not the same, or if they are challenging from the same judgment or
order, the subsequent appeal should be docketed with the first appeal, but the
second person appealing has the same procedural : rights, such as filing of
briefs, as the first appellant .. The respondent has separate b r iefing lights as to
each appellant and co-appellant filing a separate brief ', It isanticipated under
this section that all appeals arising out of the same case filed within the same
appeal period will , be considered in a single appeal and not betreated as sepa-
rate cases in the Court of Appeals .

Sub. (2):(b) The respondent who desires to challenge a judgment or order
must file a -notice of ceoss-appeal . Notices of review are abolished ,: Under
former s 817 12, it was very difficult to ascertain when a notice of review or
ciosS-appeal was appropriate .. Requiring A 'notice of cross-appeal in each in-
stance; eliminates : this .confusion.. The respondent is givenn a minimum of 30
days after the filing of the notice of appeal to determine whether to file a cross-
appeal As was the case under former s . 817 . . 12, a respondent loses the right to
cross-appeal if! the cross-appeal is not, filed within the specified time .

Sub (3 ) , Appeals (loin judgments or orders in separate cases in the trial
court are docketed as separate appeals in the Court of Appeals . If approptiate,
these cases can be consolidated after docketing by order of the Court of Ap-
peals _ Rule 3 (b) , FRAP

Sub .. : (4) " The provision of former s 817 34 that an appeal from a final
judgment brings before the court for review all of the prior orders entered in
the case is continued .. 'This does not apply, however, to any p r ior final older or
judgment which could have been appealed as of right under s .,808 . 0.3 (1) Thus
a j udgment dismissing a codefendant from a case must be appealed immedi-
ately and cannot ' be reviewed when judgment is rendered on the plaintiffs
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of the filing of'the notice of'appeaL The filing of'the statement of the reporter
that the transcript has been ordered and arrangements made for payment for it
will preven t any delay resulting from counsel not or deri n g the transcript
immediately .

D ocket entries are required by s 59 39 (2) and (3) . I n order to comply with
this section, the docket entries will have to be kept . . [Re Order effective July 1,,19781

Judicial Council Committee 's Note, 1979: S ub (4) is amen ded to clarify that
the'statementbn transcript that is initiated by the appel lant must include infot'-
mation that arrangements have been made for the preparation and payment of
copies of the transcript for the other parties to the appeal The language clari-
fication rectifies a present ambiguity in chapter 809 m regard to who is respon-
sible for initiating the -arrangements for preparation and payment of'copies of
the transcript as compared with just the original The appellant must make all
arrangements for t he original and copies of a transcript and is responsi ble 'for
payment. Cost of the preparation of`th e'transcript is included in allowable
costs under 809 25 [ R e Older, effective ;Jan I, 1980] ' :

Judicial Council Comm i ttee's Note, 1981: ' Sub (4) is amended to require
that the appellant file a copy of the statement on ti ansc :pt with the clerk of the
trial court within 1,0 days of'the filing of the notice oPappeal : .,This filing will
notify the trial court clerk as to whether a transcript is necessary for'prosecu-
tion of the appeal and, if so, the date on which the transcript is due . [Re Order
effective Jan, 1 , 1982 ] ,,

See note to 809 10, citing Douglas v Dewey, 147 W (2d) 328„433 NW (2d)
243 (1989)

809.12 . Rule (Mot ion for relief pending appeal) . ;A person
seeking, relief under-s .. 808 :07 shall file a motion in the trial
court unless it is impractical to seek relief in the trial court . A
motion in the court must show why it was impractical to seek
relief in the trial court or', if a motion had been filed in the trial
court, the reasons given by the trial court for .its action . : A
person aggrieved by an order of the trial court granting the
relief requested may file's motion for relief from the order
with the court„ A .judge ofthe court may issue an exx parte
order, granting temporary relief pending a ruling by the court
on a motion filed pursuant to this rule . A motion filed in the
court under, this section must be filed in accordance with s..
809,114
History: Sup Ct . Order, 83 W (2d) xiii ; 1981 c 390s . 252
Judicial Council Committee's Note, 1978: Ru l e 809 .12 details the procedure

for seeking temporary relief pending appeal . It follows generally the prior
unwritten procedure and Rule 8 (a), F RAP,, [ Re Order effective July 1, 1978]_

809:13 Rule (Intervention). A person not a party to an
appeal `may file in the court a petition to intervene in the
appeal A party may file a response to the petition within
seven (7) days afterservice of the petition . The court may
grant the petition upon a 'showing that the petitioner's
interest meets the requirements of s,-803 .09 (1) or- (2) '
History : Sup, Ct : Order, 83'W (2d)'xiii,• 1981 c .390 s 252'.
Judicial Council ' Committee's Note"' 1978:' Former s. 81'7 . .12 (6) permitted

the addition of parties but did not set the criteria for doing so . This void-is
filled by making t he intervention rule in the Rules of Civi l P rocedure app l ica-
ble to proceedings in the Court -of'Appeals , [Re Order effectvelJuly 1, 1978]

809 .14 Rule (Motions) . (1 ) A party seeking an order or,
other relief 'in a docketed case shall file a motion for the order-
or, other, relief, The motion must state the order or relief'
sought andd the grounds on which the motion is based and
may include a statement of the position of other parties as to
the granting of the motion. A motion may, be supported by a
memorandum Any other party may fileaxesponse to the
motion within 7 days of service of the motion

(2) A motion for, a procedural order may be acted upon
without a response to the motion : A party adversely affected
by a procedural order entered without having had the oppor-
tunity to respond to thee motion may move for reconsidera-
tion of'the order within 7 days of'service of the order,

( 3) The filing of a motion seeking an order or other: relief
which may affect the disposition of an appeal or the content
of the record or a brief a'utomatic'ally enlarges the time for performing an act

:required by these rules for a period
coextensive with tfie time between the filing of the motion and
its. disposition
History: Sup.. Ct . Order, 83 W (2d) xiii ; Sup . Ct . Order, 92 W (2d) xiii

' Judicial Council Committee's Note, 1978: The motion procedure under for-
mer Rule 251 71 is continued except that the time for rep l ying to a motion is

reduced from 10 to 7 da ys. A res pons e is not requ i red before action can be
taken on a procedural motion beca use these motions i nclude matter s previ-
ously handled' by letter reque st or whi ch us ually do not adver sely affect the
opposing party Ifan opposing party is adversely affected by a procedural
or der , he has the right to request the cour t to reconside r it . Procedural orders
include the granting of'reques ts for enlargement of time , to file an amicus brief,
or to file a bri ef in exce ss of the maximum es tablished b y the rules . This section
is based on Federal Rules , of Appellate Procedu re, Rule 2 7.. Sub . (3) modifies
the prior practice under whi ch the filing of any motion stayed any due date
until 20 day s after the motion was decided . This could re sult in an uninten-
tional shortening of the time inwhich a br ief had to be filed . It could also
res ult in an unnecessar y dela y if' a rul i ng on the motion would not affect the
outcome of' the case; the issue s to be ' p resented ' to the court , or a brief or the
r:ecord [Re Orde r effective Jul y 1 , 19 78]

Judicial Council Committee's Note , 1979: Sub.. ( 1 ) is amended by deleting a
pr ovi s ion that required only an or igi nal and one cop y of'a motion be filed with
an appellate court With the amendment , the number of copies of a motion to
be filed is now gove rned by 809.. 81 : on the form of pape rs to be filed with an
appellate cour t,, which requite s in sub.. ( 2) that 4 copies of a pape r be filed with
the C'odrb of ' Appeal s and 8 copies with the Supreme Court. [Re Order effective

.Jan . . 1, 1979]
Motion to-dismiss appea l unde r (3) does n o t extend t ime fo r filing cross-

appeal. Marriage of Rossmiller v R oss millei, 151 W (2d) 386, 444 NW (2d)
445 ' (Ct App 1 989)

809 .15 Rule (Record on appeal). (1 ) , COMPOSITION OF
RECORD, (a) The record on appeal consists of the following
un less the parties stipulate to the contrary :'

1 , The -paper by which the action or proceeding was
commenced;
`2 ; Proof of service of summons or other process;
3 :. Answer or other responsive pleading ;
4: Instructions to the jury ;
5„ Verdict, oz findings of the court, and order, based

thereon ;
6 Opinion of the court; ,
7, Final -judgment;
8. Order made after judgment relevant to the appeal and

papers upon which the order- is based;
'9 : Exhibits material to the appeal whether or not received

in evidence ;
1 0 Any other, paper, or exhibit filed in the court requested

by 'a party to be included in the record ;
,.1 1, Notice of appeal ;
12, Bond or undertaking ;
13. Transcript of reporter's notes ;
14.: Certificate 'of the clerk
(b) The clerk of the trial court may request by le t te r

permission of the court to substitute a photocopy for the
actual paper or exhibit filed in the trial court

('1) COMPII ,AIION AND APPROVAL OF THE RECORD. The clerk
of the trial court shall assemble the record in the order set
forth in sub. (1) (a), identify by number- or letter each paper,
and pr epare`a list of the numbered or lettered papers . At least
10 days prior to the due date for filing the record in the court ;
the clerk shall notify in writing each party appearing in the
trial :cour.t :that the record has been assembled and is available
for inspection The clerk shall include with the notice the list
of the papers constituting the record„

(3) DEFECTIVE RECORD . : A party who believes the record,
including the transcript of'the reporter's notes, is defective or
does not accurately-reflect what occurred in the trial court
may move the court in which the record is located to correct
the record. Motions under this subsection may be heard
under s :807 .13

(4) TRANSMITTAL OF THE RECORD .. The clerk of the trial
court shall transmit the record to the court within 20 days
from the date of the filing of the transcript or from.the date of
the . filing ., of' 4 statement that no transcript is necessary : for
prosecution of the appeal, but in no event more than 90, days
after the filing of'the notice of'appeal unless the court enlarges
the time for" the transmittal of the record or the preparation of
the transcript of'the reporter's notes . . The clerk of'the court
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shall' notify the clerk of the trial court and all parties
appearing in the trial court of the date the record was filed

(5) AGREED STATEMENT IN LIEU OF RECORD . . The par-ties may
file in the court within the time prescribed by sub . . (4) an
agreed statement of the case in lieu of`the record on appeal . .
The statement must :

(a) Show how the issues presented byy the appeal arose and
were decided by the trial court ; and

(b) Recite sufficient facts proved or sought to be proved as
are essential to a resolution of thee issues presented .

History : Sup. Ct. Order, 83 W (2d) xiii ; .Sup„ Ct . Order, 104 W (2d) xi ;
Sup . Ct Order, 1 41 W (2d) xxv; 1 987 a. 403 .

Judicial Council Committee's Note, 1978: Sub .. (I) substantially embodies
former': S.. 251';25 : it also permits the filing of a photocopy instead of'the origi-
nal record but only with the approval of the Court of Appeals, changing to
some extent prior Rules 251 .25 (13) and 251 ..2'7.. Under this section the par ties
can stipulate to excl ude some items from the record, but this should be done
before. the clerk assembles the record . .

Sub .: (2), The responsi bility for having the record assembled an d transmit-
red to the Court of Appeals is transferred from the appellant to the clerk of the
trial court . It is not necessary to h ave the attorneys present at t he pagination of
the record. The fed eral procedure set forth in Rule ll (b), F RAP, under which
the clerk assembles the record and then notifies the parties so tha t they can
inspect the record prior to it being sent to the Court of Appeals is adopted ..
Also adopted is the federal procedure of the clerk preparing a list of all the
papers in the record, Th e former system' of numbetingeach page in the record
consecutively is abando ned for the simpler practice of assigning a-letter or
number to each document and using its internal page reference . Thus, the
reference to the third page of the first document would be A-3 and to th e fifth
page of the second document B -5 .

Sub,(3) This provision replaces former Rule 25130 and s.. 817.117, .
Subs . (4) and (5) The provisions of foemer Rules 25129 9 and 25 1 28 are

included in these subsections' [ Re Order effective July 1, 1978]
Judicial Council Committee 's Note; 1981 : Sub .. (4) is amended to provide

for an expedited transmittal of the record : for appeal s. in which a transcript is
not necessary for prosecution of the appeal or a transcript is fi l ed in less than
the maximum time period permitte d by ch . 809 .. [Re Order effective Jan, 1,
1982]

Judicial Council Note, 1988: . Sub ... (3) is amended to allow motions to cor-
iect the record to be heard by telephone conference . [Re Order effective Ian. 1,
1988]

Appellant's failure to fi l e motion under (3) did not constitute waiver of right
to challenge a dequacy of transcript : State v . Parry, 136 W (2d) 92, 401 NW
(2 d ) 748 ( 1 987).

809.16 Rule (Transcript of reporter ' s notes) . (1) Within 10
days of the filing of the notice of appeal, the appellant shall
make arrangements with the reporter for the preparation of'a
transcript of the reporter's notes of the proceedings and
service copies and file in the court a designation of the
portions of the reporter's notes that have been ordered . Any
other party may file within 10 days of service of the appel-
lant's notice, a designation of additional portions to be
included in the transcript The appellant shall file within 10
days of the service of the other party's designation the
statement required by s . 809 11 (4) covering the other party's
designations If the appellantt fails or, refuses to order the
designated portions, the other party may order the portions
or file a motion with the trial court for, an order requiting the
appellant to do so

(2) Subsection (1)"applies to a cross-appeal„
(3) The reporter shall serve copies of the transcript on the

parties to the appeal, file the transcript with the trial court
and notify thee clerk oft he court within 60 days of the date the
transcript was ordered and arrangements made for payment .

(4) A reporter may obtain an extension ; for filing the
transcript only by motion showing good cause filed in the
court and served on all parties to the appeal,,

(5) If a reporter fails to file timely a transcript, the court
may declare a reporter ineligible fo act`as an official court
reporter. in any court proceeding and prohibit the reporter
from performing any private reporting-work until the over-
due transcript is filed .
-History :, < Sup Ct, :Order, 83W (2d) xiii ; Sup ; Ct. Order, 92 W (2d) xiii ;

.1981 c .. 390 s 252
Cross Reference : See 809,80 concerning serving copies of papers required

to be fi led in the appel late or trial courts.
Judicial Council Committee 's Note, 1978: Subs.. (1) and (2) The procedure

in Ru l e 10 ( b), FRAP; for the ordering of the transcript is combined with for-

(a) A table of contents with page references of ' the various
portions of the brief ; including headings of ' each section of the
argument , and a table of cases ar ranged alphabeticall y,
statutes and other authorities cited with reference to the pages
of the br 'ief' on which they are cited..

(b) A statement of the issues presented for review and how
the trial court decided them . .
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mer s. 81'7 .1 .18, A time limit is placed on ordering the transcript to prevent the
fail ure to do so from being a cause of delay in the appellate process .

Subs . (3), (4) and (5): The reporter is given 60 days from the date the tran-
script is ordered in which to complete the transcript, a reduction of up to 30
days from the total time allowed in former s 817 15 The obligation is placed
on the reporter rather than the appellant to obtain an extension for filing the
transcript because this is a matter not in the control of the appellant . T he
application fox an extension is filed in the Court of Appeals rather than the
trial court because of the primary concern of the Court of Appeals with cases
pending before it and because of the natural reluctance of the trial judge to
deny a request made by his own appointee .

the power of the Court of Appeals to impose sanctions upon a court re-
porter for failing to file a transcript on time is expressly recognized . These
sanctions were among those recommended in 19'71 by a special committee ap-
pointed by the Supreme Court to study the problem of'delayed transcripts, .

T he provisions of former s. 817 . 117, detailing the procedure for approval of
the transcript ; are eliminated in favor of the federal procedure which treats the
correction of the transcript the same as correction of any other part of the
record. Thus, correction of any alleged error in the transcript will be made
under Rule 809 .15 (3) [Re Order effective July 1, 1978]

Judicial Council Committee's Note, 19 79 : Subs. (1) and (3) are amended to
clarify that the court reporter is responsible for serving copies of the transcript
on the parties. The appellant is responsible for initiating the arrangements for
preparation and payment of the original and copies of the transcript Rule
809 16 does not prohibit any party from waiving the service of copies of the
transcript . [ Re Order effective Jan 1, 1980]

Procedure established for use when court reporter's notes are lost while
post-trial proceedings are pending : State v DeLeon, 127 W (2d) 74, 377 NW
(2d) 635 (Ct, App 1985)

809.17 Rule (Expedited appeals program and presubmis-
sion conference) . (1) In order to minimize appellate delay
and reduce its backlog, the court of appeals may develop an
expedited appeals program The program may involve
mandatory completion of docketing.g statements by appel-
lant's counsel and participation in presubmission conferences
at the direction of the court, but participation in the court's
accelerated briefing and decision process is voluntary . The
rules and procedures governing the program shall be set forth
in the court of appeals' internal operating procedures . .

(2) The court of appeals may require all attorneys of record
in any appeal to participate in a presubmission conference,
either by telephone or, in person, with an officer of'the court
An attorney of record with no direct briefing interest in the
appeal mayy waive his or her' participation in the conference by
writtenn notice to the court .

History: Sup . Ct Order, 131 W,(2d) zvi .
Court of Appeal s Note, 1986: Section (Rule) 809 .1'7 is repealed and recre-

ated to give the court of appeals authority to administer its expedited appeals
program pursuant to Section V II, Expedited Appeals, of the Court ofAppeals
Internal Operating Procedures (amended 1986) . . The rule replaces a similar
delegation of:authorityto the chief judge of the court of appeals by order of the
supreme court dated December: 19, 1983 . [Re Orderr effective January t, 1987]

809.18 Rule (Voluntary dismissal) . An appellant may dis-
miss an appeal by filing a notice of dismissal The notice must
be filed in the court or, if hot yet docketed in the court, in the
trial court.. The dismissal of an appeal does not affect the
status of a cross-appeal or the right of a respondent to file a
cross-appeal :

History: Sup. Ct . O rder, 83 W,(2 d) xiii,
Judicial Council Committee's Note, 1978: An appeal may be dismissed by

the app e l lant at any time prior to a court decision on the appeal without ap-
proval of t he court or the respondent, This changes the former procedure and
modifies Rule 42, FRAP . T he Rule specifically protects a respondent who has
or intends to file a cross-appeal, and for this reason the appellant is authorized
to dismiss the appeal at will :' The filing of a notice of dismissal does not affect
the l iability of the appellant for : costs or fees, or the, power of the court to
impose penalties under Rule 809 .83 (I) . [Re Order effective July 1, 1978]

809 .19 Rule (Briefs and appendix) . (1) BRIEF OF nrrEL-
LnNi The appellant shall file a brief within 40 days of the
filing in the court of the record on appeal . The brief must
contain:
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2 . Produced on 8-1 /2 by 11 inch paper .
3 Typeset : 12 point type with 2 point lead, printed portion

7 by 4-1 /4 inches centered in the page Typewritten: pica , 10
spaces per inch, type;, double-spaced ; 1-1 / 2 inch margins on
left side and 1 -inch margin on other three sides .

4 . Securely bound only on the left sid e with heavy strength
staples or by means of the "pe i fect'' ("hot glue") binding
method, with pagination at the center ofthe bottom margin :
A brief may be bound by other methods authorized in writin g
by the clerk of the court .

(c) Length . . 1 .. Those portions of appellant ' s or respondent ' s
brief referred to in sub . (1) (d), (e) and (f) shall not exceed 40
pages if typeset , 50 pages if typewritten .

2; Appellant' s reply brief or a br ief filed under sub . (7) shall
not exceed 10 pages if typeset, 13 pages i ftypewritten

', (9) Bxr EF`covExs. Each brief orrappendix shal have a front
and back cover The front cover shall contain the name of the
court, the caption and number 'of the case; the court and
judge appealed from, the title of thee document and the name
and address of counsel filing the document . The covers of ' the
appellant ' s brief shall be blue ; t he respondent's , red;' a person
other than a party, green ; the reply brief ', gray; and the
appendix , ` if' separately printed , white In the event the
supreme court grants a petition for review of a decision ofthe
court of appeals , the covers of the briefs of each party shall be
the same color as the cover of that .party's bi:ief's filed in the
court of appeals.

History: Sup . Ct. Order, 83 'W (3d) ' xiii; . Sup Ct. Order; 92 W (2d) rill;
1979 c 1 10 ; Sup. Ct Order, 104 W (2d) xi; 1981'c : .390 s . 252 ; Sup . Ct Order;
1 I 1 W (2d) rill; Sup. Ct. Order, 112 W (2d) xv; Sup . Ct. Order, 115 W (2d) xv;
Sup. . Ct , Order, 123 W (2d) xx ; Sup . . Ct Order , 146 W (2d) xxxv; Sup Ct
Older, 151 W (2d) xliv. . . :

Judicial Council Committee's Note, 1978: Sub (i) The format for briefs
established in former' Rule 25134 34'is generally followed 'except thatat the require-
ment of a' synopsis of the argument in the table of contents: is eliminated ,For-
liner . Rule 25.1 .34 (I) required the synopsis and gave ,200 Wis .. 530 assn illustra-
tion;' The synopsis was' no longer included in most briefs and if it was, often
was very lengthy and' served no real pur pose ,' It is:t eplaced. in the table ! of '
contents by ashocter, one gentencesummary of each section of ;heargument
portion of the brief. New statements pertaining to the .need fo r oral argument
and whether the opinion in the case will set precedent and thus should be-pub-
lished ale added .. The purpose.of the latter is to assist the court in, screening
cases for oral argument or submiss i on on briefs . .

Sub (2) The lengthy appendix with the narrative of testimony required by
former Rule 251 .34 (5) is: replaced . With the system used in the United States
Court of Appeals for the Seventh Circuit Under' this . system the original
record serves as the primary evidence of what occurred in the trial court . The
appendix becomes 4 very abb:eviated document with only those items-abso-
lutely essential to an understanding of the case, It is designed too be, nothing
more than a , useful tool to the members of the court : . The failure to i nclude
somee item in the appendx ' has no effect on the ability or willingness of the
court to consider any matter in the record This change, combined with the
elimination of the r equirement of printed briefs, should reduce the cost of an
appeal , .

Sub.. (5) , Each appellant, in a case has the right to file a separate brief and
need not share a brief with co-appellants

Sub . (6) The parties to across-appeaPcan file the same briefs as the parties
to 'the' main appeal Thus .'the' cross=appellant can file a '40 page brieCas cross-
appellant in addition to his 40 page brief . as •respondent The cross-appellant
can also combine both briefs in a single brief but is limited to the page limits on
each section of ,brief A cross-appellant filing `s 30 page brief as respondent is
still limited to a 40 page b r ief as cross-appellant .

Sub (7). The practice under fo rmer Rule 251 46 is modified to require the
request to file an amicus curiae b rief be made' by motion rather than by letters
Rule 29 ; FRAP: The, motion should indicate the interest of the amicus and
whys brief by,the, a}nicus is desirable: ,

Subs (8)'"and (9) In addition to briers produced by the standard typo=
graphical process,: briefs produced; by : a mimeograph or photocopy process
from typewritten copy may also be filed , The principal objective is to reduce
the cost of an appeal to the Court of Appeals . . The. specifications for ' the
printed and typewritten pages are designed to result in briefs of approximately
an equal number of words no matter which -prbcessis .used The paper size of
8-1/2 x l l is specified for the sake of uniformity and ease of ' handling,

Colors for covers are specified to permit easy, identification of the brief 's,
[Re Orde r effective July 1 , 1978]

Judicial Council Committee's Note, 1979 : Sub (8) (a) previously required
that 30 Copies of a brief or appendix be filed: in. either the Court of Appeals or

par tY .
(b) Form : A brief and appendix must conform 'to the

following specifications :
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(c) A statement with reasons as to whether oral argument is
necessary and a statement as to whether the opinion should
be published and , if so , the reasons therefor.

(d) A statement ofthecase, which must include : a descrip-
tion of the nature of the case ; the procedural status of the case
leading up to the appeal ; the disposition in the trial court ; and
a statement of facts relevant to the issues - presented for
review, with appropriate references to the record .

(e) An argument , arranged in the order ofthe statement of'
issues presented . The . argument - on each issue must be
preceded b y a one sentence summary of the argument and is
to contain the contention of the appellant, the reasons
therefor; with citations too the authorities, statutess and parts
of the record relied on as set forth in the Uniform System of
Citation and SCR 80 ..02 .:

(f) A short conclusion stating the precise relief sought .
(g) Reference to individuals by initials rather than by

names when the record is required by law to be confidential .
(2) APPENDIX, The appellant shall include in his brief a

short appendix to include relevant docket entries in the trial
court, the findings or opinion of the trial court and limited
portions ofethe record essential to an understanding of the
iss ues raised . If' the record is required by law to be confiden-
ti a l , the portions thereof included in the appendix shall be
reproduced using initials instead of names of persons, specifi-
cally including juveniles and parents of juveniles , with a
notationn that the portionss of the record have been so repro-
duced to preserve confidentiality and with appropriate refer-
ences to the record ,

(3) RESPONDENT'S sxtEF . . (a) The respondent shall file a
brie f within 30 days of the service oftheappellant 's brief, The
brief must conform with sub. (1), except that the statement of
issues and the statement of the case may be excluded .

(b) The respondent may file with his brief a supplemental
appendix 'in conformity with sub, (2) .

(4) REPLY BRIEF, The appellant shall file within 15 days of
t he service of the respondent 's briefa reply brief of statement
that a reply - briefwill not bee filed,

(5) CONSOLIDATED AND JOINT, APPEALS. Each appellant in
consolidated appeals or a , joint appeal and each co=appellant
may file a sepa rate brief or a joint brief with another
appellant or co-appellant : A ,jont briefiriust not exceed the
page allowance for a single appellant

(6) CROSS-APPEAL . The parties, in ; a cross-appeaLhave the
same briefing rights as the parties in an appeal, A party in. a
cross-appeal may include the brief on the cross-appeal with
the brief on the original appeal but shall not exceed the
separate page limitations fo r each portion of the brief,

(7) NONPARTY BRIEFS, (a) A person not a party ma y by
motion request permission to file a brief; The motion shall
identi fy the interest of theperson. . and state why a brief filed
by that person is desirable .

(b) If the brief will support oc oppose a petit ion under s,
809 62 or, 8809.70, thee br ief shall accompany the motion and
sh al l be filed within 'the time permitted for the opposing party
to file a response to the petition

(c ) Except as provided, in par (b) , the motion shall be filed
not later than 10 days after , the respondent's brief is filed and
t he brief shall be filedd within the time specified by the, court,

(8) NUMBER, FORM AND LENGTH OF BRIEFS AND APPENDICES .
(a) Number.: A .person filing a brief or appendix shall file 15
copies with the court unless s ., 809 „43 applies , or such other
number as the court may direct, and serve 3 copies on each
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1 . Produced by standard typographic or comparable (in-
cluding laserjet) printing or by a duplicatingg or copying
process of a typewritten original that produces a; clear, black
image on white paper . Briefs printed by dot matrix are not
acceptable and carbon copies must not be filed
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Supreme Court. The number of',copies to be filed in the . Court of Appeals or
Supreme Court has been reduced to 20 copies to reflect the smaller number of

,j u dges deci d ing an appeal before the Court of Appea ls an d the d ifficulty the
Supreme Court is facing in having enough storage space to retain the 30 copies
of a biief'previously required . 'The provision in Rule 809 43 requiring the filing
of ]0 copies of a brief and appe ndix in a n appeal heard by one judge remains
unchanged [Re Ordereffe¢tive .Jan. 1, 1980]

Judicial Council Committee's Note, 1981: Sub. . (I) (e) is amended, to incor-
porate SCR 80. .02, governing ci tatio n of a published court of appeals or,
supreme court opinion in a brief, memorandum or other document filed with
t he co urt of appeals or supreme court .

Sub . (8) (b) 4 previously required that # brief' and appen dix be bo und only
on th e left side' with staple or tape.. A su fficient number of heavy strength
stap les are to be used to assure that the briefs a nd appendix remain securely
bound when used by, the court of appea l s and supreme court . The prior alt er-
nat ive method of bin ding the brief and append ix solely with tape is repealed .

Sub' (4) is amended to clarify"that both a front and back cover' of a brief'
and appendix are required, [Re O r'der' effective Jan 1, . 19821

Judicial Council Note, 1988: Sub. (7) (b) permits nonparties to request
permission to file a_biief supporting or opposing a petition, for the Supreme
Court to review a decision of t he Court of Appeals or to take original junsdic,-
tio n . In these cases, the motion and th e brief shall be filed together, wit h in the
time, permitted for response by the opposing .party,

R evised sub . (8) (c) clarifies that the page limit does not include the table of
contents, table of cases and otherauthonties ;'statemenf ofissues, statement on
oral argument and publicatio n , a p pe ndix or supplemental appendix- [ Re Or-
der effective .Jan. . 1, . 1 989] , -

809.20 'Rule (Assignment and advancement of cases) .
The court-may take cases under submission in such order and
upon such notice as it determines . A-party may file a motion
to advance the submission of 'a case either before or after the
briefs have been filed. The motion should recite the nature of'
the public or private interest involved, the issues in the case
and how delay in submission will be prejudicial to the
accomplishment of justice

` History: Sup.. Ct„ Order, 83 W (2d) xiii
Judicial Council Committee's Note, 1978: This rule incorporates the present

unwritten procedure for having t he s u bmission of a case advanced It also
specifies the factors that may affect theadvancement of a case . (Re Order effec-
trve July 1 ; 1978]

809 . 21 Rule (Summary disposition) . (1) The court upon its
own motion or, upon the motion of a party may dispose of an
appeal summarily .

( 2) A party may file at any time a motion for summary
disposition of an appeal .. Section 809,14 governs the proce-
dure on the motion ..
History : - Sup.. Ct, Order; 83 W (2d) xiii; 1981 c .. 390 s 252

` Judicial Council'Committee's Note, 1978 : The basic concept in former R ule
251 54 of al lowing the Supreme Court to dispose of appeals summarily is con-
timed,but Rule 809.21 sp ecifica lly au thorizes a motion for this purpose. . Such
a'motion was often used under prior procedure, but the rules did not expressly
au th orize it . [Re Order effective July 1 , 1978] - .

See,note zo,802.08,,citing Am Orthodontics Corp . v G & H.. Ins.'77 W (2d)
337, 253 NW (2d) 82 . ."

809 .22 Rule (Oral argument). (1 ) The court shall determine
whether a case is=to be submitted with oral argument or on
briefs only,

(2) The court may direct that an appeal be submitted on
briefs only if

(a) The arguments of the appellant :,
1, Are plainly contrary to relevant legal authority that

appear to be sound and are not significantly challenged;
2. : Are on their face without merit and for which no

supporting authority is cited or discovered; or
3, Involve solely questions of fact and the fact findings are

clearly supported by sufficient evidence ; or
(b) The briefs fully present and meet the issues on appeal

and fully develop the theories and legal authorities on each
side so that oral, argument would, be of such marginal value
that it does not justify the additional expenditure of` court
time of cost to the litigant .

(3) The court shall determine the amount of"time for oral
argument allowed to each party: in a case either, by general or
special order .

(4) On' motion of any party or its own motion, the court
may order that oral argument be heard by telephone

History : Sup . Ct . Order, 83 W (2d) xiii ; Sup. . Ct. Order, .141 W (2d) xxvi
Judicial Council Committee's Note, 1978: The Supreme Court has for a

number of years scheduled some cases for submission on briefs only without
oral argument in an effort to accommodate its burgeoning caseload . The crite-
ria by which the court decides whether a case is to have oral argument have
never been formal ly adopted . This rule is a statement of those criteria Coun-
sel shou ld address these criteria in their briefs in discussing the question of the
need for oral argument. See Rule 809 19 (1)(c), Flexibility is provided by sub .
(3) as to the length oforal argument in order to meet the needs of an individual
case: It may be appropriate, for example, to have an oral argument for the sole
purpose of allowing the court to ask questions of counsel. [Re Order effective
.July 1, 19781

Judicial Council Note, 1988: Sub . (4) [created] authorizes oral arguments to
be heard' by,telephone conference on motion of any party or the court of ap-
peal s . [Re Ord er effective Jan . 1 ; 1988]

809.23, Rule (Publication of opinions). (1) CRITERIA FOR
PUBLICATION, (a) While neither controlling nor fully measur-
ing thee court's discretion, criteria for publication in the
official reports of an opinion of'the court include whether the
opinion :

1 Enunciates a new rule of law or modifies, clarifies or-
criticizes an existing rule;

2 . . Applies' an established rule of law to a factual situation
significantly: different from that in published opinions ;

3 Resolves of identifies a conflict between prior decisions ;
4. Contributes to the legal literature by collecting case law

or- reciting legislative history ; or
5. Decides a case of substantial andd continuing public

interest ..
(b} An opinion should not be published when :
1 The issues involve no more than the application of well-

settled rules of law to a recurring fact situation ;
2 . . The issue asserted is whether the evidence is sufficient to

support the judgment and the briefs show the evidence is
sufficient;

3 The ,issues are decided on the basis of controlling
precedent and no'reason appears for questioning or qualify-
ing the precedent;
4. The decision is by one court of appeals judge under s .

752.31 (2) and (3);
5 It is a per curiam opinion on issues other than appellate

jurisdiction or procedure ; -
6.. It has no significant value as precedent,
(2)'DECISION ON PUBLICATION :' The judges of the court : `of

appeals who join in an opinion in an appeal or other
proceeding shall make a recommendation on whether the
opinion should be published A committee composed of the
chief judge or a judge of the court of appeals designated by
the chief judge and one judge from each district of the court of
appeals selected by the court of appeals judges of each district
shall determine whether an opinion is to be published .,

(3) An unpublished opinion is of no precedential value and
for-,this reason may not be cited in any court of this state as
precedent or authority, except to support a claim of" res
judicata ; collateral estoppel, or" .law of the case

`' (4) A person may at any time request the court to have an
unr'epor'ted opinion published in the official reports A ,copy
of the request shall be served pursuant to s 809.80 on the
parties to the appeal or other proceeding in which the opinion
was filed..

Hi story: Sup Ct Order, 83 W (2d) xiii ; Sup .Ct, Order, 92 W (2d) xiii;
1981 c 390x : 252 ; Sup. . Ct Order, 109 W(2d) xiii ; Sup .. Ct Order, 118 W (2d)
xiv.

Judicial Council Committee's Note, i978: As with Rule 809 onoral argu-
ment, a former practice of the Supreme Court is written into this Rule and
formal criteria establis hed for it, The trend, toward nonpublication of'opinions
is nationwide and results from the explosion of appellate court opinions being
written and published . . Many studies of'tha problem have concluded that un-
less the number' of opinions published each year is reduced legal research will
become inordinatety .time-consuming and expensive . Some argue that even
accepting the premise that a court may properly decide not to publish ail opin-
ion this should not prevent that opinion from being cited as precedent since in

4397 89-90 Wis : Stats . RULES OF APPELLATE PROCEDURE 809.23

Electronically scanned images of the published statutes.



common law practice any decision of a court is by its nature precedent Others
argue that a court may try to hide what it is doing in a particular case by
preventing the publication of the opinion in the case .

There are several reasons why an unpub l ished opinion should not be cited :
(1) The type of opinion written for the benefit of the parties is different from
an opinion written for publication and often should not be publis hed without
substantial revision ; (2) I f unpu b lished opinions could be cited, services that
publish only unpublished opinions would soon develop forcing the treatmen t
of unpublished opinions in the same manner as published opinions there by
defeating the purpose of nonpublication ; (3) Permitting t he citation ofunpub-
lished opinions gives an advantage to a person who knows about the case over
one who does not; (4) An unpublished opinion is nott new authority but only a
repeated application of'a settled rule of law for which there is ample published
authority .

If it is desirable to reduce the number of published opinions, the on ly alter-
native to having some opinions unpublished is to decide cases wi thout written
opinions ..'This would be far worse because it would compound t he problems of
nonpublication and at the same time take away from t he parties the benefit of
a written opinion .
_ Section 752 4 1 (3) authorizes the S upreme Court to establish by ru l e the
procedure un der which the Court of Appeals decides which of its opinions are
to be publ ished . . Sub , (1) provides for a committee of judges of t he Court of
Appeals to make this decision

As a safeguard against a n y mistakes as to nonpublication, sub, (4) adopts
the procedure of the United States Court of'Appeals for the Seventh Circuit in
permitting a person to request that an unpu blished opinion be published. [Re
Order effective July 1, 1978 ]

Judicial Council Committee's Note, 1979: Sub, (4) is amended to delete the
prior requirement that a motion had to be filed in order to ask the Court of
Appeals to have on e of its unreported opinions published i n the official reports
of the `Court of Appeals . Requiring a motion to be filed led to confusion in
some instances because the person requesting t he opinion to be published may
not be a party to t he appeal decided by the opinion and uncertain ty can occur
as to who sho u ld be served wit h a copy of the motion and given an opportunity
to respond The requirement to file a motio n has been replaced'by the need to
simply make a request to the Court of Appeals for publication of an unre-
ported opinion . [Re Order effective .Jan . 1, 1980]

Attorney fined ' $50 for 'citing unpublished opinion of court of appeals.
Tamminen v Aetna Casualty & Surety Co . 109 W (2d) 536, 327 NW (2d) 55
(1982) . .

The noncitation rule and the concept of stare decisis Walther, 61 MLR
581' (19')8):. .

Publication of court of appeals' opinions, Scott . WBB .Jul y 1988 .

809.24 Rule (Reconsideration) . The court of appeals may
on its own motion reconsider' a decision or opinion at any
time prior to temittitur ifno petition for review under s ..
809,62 is filed or within .30 days of the filing of a petition for
review.. A motion for reconsideration is not permitted .
History: Sup . Ct, Order, 8:3 W (2d) rill ; Sup . . Ct, Order, 104 W (2d) xi ;

1981 c .390 s„ 252 .
Judicial Council Committee 's Note, 1981 : R ule 809 24 is amended to refer

properly to the petition for supreme court review of' decisio ns of t he court of
appeals The rule has been redrafted stylistically . No substan tive ch ange is
intended. [Re Order effective Jan 1, 1982]

809.25 , Rule (Costs and fees) . (1) Cosrs, (a) Costs in a civil
appeal are allowed as follows unless otherwise ordered by the
court :

1 Against the appellant before the court of'appeals when
the appeal is dismissed or the judgment or order affirmed ;

2, Against the respondent before the court of'appeals when
the judgment or order, is reversed ;

3. Against the petitioner before the supreme court when
the judgment of the court of appeals is affirmed by the
supreme court;

4 .. Against the respondent before the supreme court when
the judgment of the court of appeals is reversed by the
supreme court and the costs in the court of appeals are
canceled and may be taxed by the supreme court as costs
against another party,

5, In all other- cases as allowed by the court ..
(b) Allowable costs include :'
L Cost of printing and assembling, the number of copies

and briefs and appendices required by the rules, not to exceed
the rates generally charged in Dane County, Wisconsin, for
offset printing of camera-ready copy and assembling,

2 fees,'charged by the clerk of the court ;
3 . Cost of.the preparation of the tanscript of testimony or

for appeal bonds ;
4 :. Fees of the clerk of'the trial court for preparation of the

record on appeal;

5 . Other costs as directed by the court .
(c) A party seeking to recover costs in the court shall file a

statement of the costs within 14 days of the filing of the
decision of the court .. An opposingg party may file within
seven days of the service of the statement a motion objecting
to the statement of costs .

(d) Costs allowed by the court are taxed by the clerk in the
court of' appeals irrespective of the filing by a party of a
petition for review in the supreme court . . In the event of
review by the supreme couct, .costs are taxed by the clerk in
the supreme court as set forth in par's . . (a) and (b), The clerk
shall include in the remittitui the costs allowedd in the court . .
The clerk of'the.trial court : shall docket the judgment for costs
in accordance with s . 806,

(2) FEES. (a) The clerk of the court shall charge the
following fees :

1 . For- filing an appeal, cross-appeal, petition for review,
petition to bypass;, or other proceeding, $150

2 For making a copy of'a record, paper, or opinion of'the
court and comparing it to the original, 40 cents for each page . .

3 . For comparing for certification of a copy of a record,
entry or paper, when the copy is furnished by the person
requesting its certification, 25 cents for each page . .
4. For a certificate and seal, $l, except for an attorney's

certificate of good standing, $3 ..
(b) The state is exempt from payment of the fees set forth in

par. (a) I to 4, except that the clerk is not obligated to supply
the state with flee copies of opinions .

(c) The clerk may refuse to file, docket, record, certify, or
render any other service without prepayment of', the fees
established by this section .,

(3) Fxivocous APPEALS. (a) If"an appeal or cross-appeal is
found to be frivolous by the court, the court shall award to
the successful party costs, fees and reasonable attorney fees
under this, section°.. : A motion for costs, fees and attorney fees
under this subsection shall be filed no later than the filing of
the respondent's brief or, : ifacross-appeal is filed,, the cross-
respondent's brief'. .

(b) The costs, fees and attorney fees awarded under par, (a)
may be assessed fully against the appellant or cross-appellant
or the .attorney representing the appellant or cross-appellant
or, may be assessed so that'the appellant or cross-appellant
and the attorney each pay ...a portion of: the costs,, fees and
attorney fees .

(c) In order to find an appeal or cross-appeal' to be
frivolous under par . . (a), the court must find one or more of
the following :

1 . The appeal orcross-appeal was filed, used or continued
in bad faith, solely for purposes of harassing or maliciously
injuring another ..

2 . The party or the party's attorney knew, or should have
known, that the appeal or cross-appeal was without any
reasonable, basis in law or equity and could not be supported
by a good faith argument for an extension, modification or
reversal of existing law„
History:- Sup CY. Order, 83 W (2d) xiii ; Sup . Ct Order, 92 W (2d) rill ;

Sup. Ct, Order, 104W (2d) xi ; 1981 .c . 31,6,317; 1981 c 390 ss 220, 252; 1985 a . .
29 ; Sup . Ct . Order, 151 W (2d) zliv

' Judicial Council Committee's Note, 1978 : Most of the provisions offormer
ss . 25 1 . .2.3 and 25190 are retained The major change is to provide that execu-
tion for cost s in the Court of Appeals is to be had in the trial court in accord-
ance with Rul e 806 1 6'cather than in the Court of Appeals„ The Judicial Coun-
cil did not review the adequacy of t he fees and thus made no recommendations
on them it is suggested, however, that many of the fees appear to be out of
date and should be revised, This should be done in connection with a general
review ofl fees in al l courts . [Re Order effective July .1, 1978]

Judicial Council Committee's N ote , 1979: .Sub.. (1) (a) and (d), which gov-
ernscosts that are al l owed in an appeal to the Court of Appeals or a review by
th e Supreme Court, have been amended for purposes of clarification.

A provision has been added to clarify that costs are taxed by the clerk in the
Court of' Appea ls irrespective of the filing of a petition for review in the
Supreme Court . . In t he event of review by the Supreme Court, a provision has
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been added specifically stating that costs are allowed against a petitioner in a
case before the Supreme Court when the decision of that court affirms a judg-
ment of the Court of Appeals :

An additional clarifying provision has been added allowing costs against a
respondent in a case before the Supreme Court when the petitioner before the
Supreme Court has achieved reversal of a judgment of the Court of Appeals
The provision fur ther states that the costs that were allowed when the case was
originally decided by the Court of Appeals are canceled„ [Re Order effective
Jan . 1, 1980]

Judicial Council Committee's Note, 1981 : Sub . . (2) (a) l is amended to cor-
rect the reference from a petition to appeal to a petition for review The
supreme court reviews the decisions of the court of appeals; [Re Order eft'ec-
tive :Jan; 1, 1982]

Appeal was fri volous because assertion of ' tcial court ec t or, was without any
reasonable basis in law or, equ ity and there was no argument that existing law
should have been extended, modified or reversed . In Matter of Estate of
Koenigsmark, 119 W (2d) 394, 351 NW (2d) 169 (Ct App 1984) ,

Tax protesters appealing without counsel were properly assessed costs
under (3) (c) 2 Tracy v . . Department of Revenue, 133 W (2d) 151, 394 NW
(2d) 756 (Ct. App . 1986)

809.26 Rule (Remittitur) . (1) The clerk of the court shall
transmit to the trial court the judgment and opinion of" the
court and the record in the case filed pursuant to s , 809 , 1, 5 .31
daysafter the filing of the decision of the court,, If a petition
for review is filed pursuant to s ., 809 :62, the transmittal is
stayed until the supreme court rules on the petition .

(2) If the supreme court grants a petition for review of a
decision of the court of appeals , the supreme court upon filing
its decision shall transmit to the trial court the judgment and
opinion of the supreme court and the complete record in the
case unless the case is remanded to the court of' appeals with
specific instructions.

History-' Sup ; Ct , Order, 83 W (2d) xiii ; Sup .. Ct. Order, 92 W (2d) xiii;
1981 c 390 s . 252 . .

Judicial Council Committee's Note, 1978 : Former s 817 35 is embodied in
this section except that the time foe issuance ofthe remittitur is reduced from
60 to 31 days , [Re Order effective July 1, 1978] , .

Judicial Council Committee's Note, 1979: This, section is amended by creat-
ing. asub, (2) that specifically authorizes the Supreme Court after filing its
decision in the review of a decision from the Eourtof Appeals to remit directly
to the trial court the complete r ecord of the case withoutt the necessity of re-
turning the case to the Court of Appeals. for remittitur to the trial court .. ' The
only exception to this new procedure will occur when the Supreme . Court re-
mand5; a case to the Court of Appeals with some specific instructions that the
Court of Appeals is required to follow . [Re Order effective . Jan . . 1, 19801

SUBCHAPTER III

FELONY APPEAL PROCEDURE IN COURT OF
APPEALS "

809.30 Rule (Appeals in felony cases) . (1) DEFINITIONS,. In
this section :

(a) "Postconviction relief" means , in a felony or misde-
meanor- case, an appeal of a motion for postconuiction relief '
other' than a motion under s . 973,19 or 974 :.06.: Ina ch . 48, 51
or, 55 case,, it means an appeal or, a motion for reconsideration
by the trial court of its final , judgment or order; in such cases a
notice of intent to pursue suchh relief or a motion for such
relief' need not be styled as seeking "posteonviction' ." : relief .

(b) "Sentencing" means , in a felony or ' misdemeanor case,
the imposition of 'a sentence, fine or probation . In a ch . 48 , 51
or 55 case, it means the entry of the trial court's final

, judgment or order
(2) APPEAL OR POSTCONVICIION MOTION BY DEFENDANT, (a)

A defendant seeking postconviction relief in a felony case
shall comply with this section. Counsel representing the
defendant at sentencing shall continue ; representation by
filing a notice under par. (b) if the defendant desires to pursue
postconviction relief unless sooner , discharged by the defend-
ant or by the trial court .
. (b) Within 20 days of the date of sentencing,, the defendant

shall file in the trial court and serve on the district attorney a
notice of intent to pursue postconviction . relief '. The notice.
shall . include the following :

1, The case name and court caption . :

2 .. An identification of the judgment or order from which
the defendant intends to seek postconviction relief and the
date it was granted or , entered .

3 .: The name and address of the defendant and the defend-
ant ' s trial counsel .,

4 . Whether defendant's trial counsel was appointed b y the
state public defender and if so whether, the defendant' s
financial circumstances , have materially improved since the
date the defendant ' s indigency was determined . . .

5 „ Whether the defendant requests the state public de-
fender to appoint counsel for ' purposes of postconviction
relief ',, : .

6 „ Whether a defendant who does not request : the state :
public defender, to appoint counsel will rep resent himself or -
herself or will be represented by retained counsel . If the
defendant has retained counsel , counsel 's name and address
shall be included „

(c) Within 5 days after a notice under pa r ( b) is filed , the
clerk shall :

' i . If' the defendant requests representation by the state
public defender for- purposes of postconviction relief , send to
the state public defender 's appellate intake office a copy of
the notice, a copy of the judgment or order, specified in the
notice, :and a list ofthe court reporters for each proceeding in
the action in which the judgment or order was entered .

2 . : If the defendant does not request representation by the
state public defender, send or furnish to the defendant , i f ' the
defendant is appearing without counsel, or to the defendant's
attorney if one has been retained , a copy of the judgment or
order' specified in the notice, and a list ofthe court reporters
for each proceeding in the action in which the judgment or
oidei was entered .

(d) Whenever a defendant whose trial counsel is appointed
by the state public defender files a notice under par (b)
requesting public defender rep resentation for '- purposes of
postconviction relief, the district attorney may , within 5 days
after the notice is served and filed, file in the tr ial cou rt and
serve upon the state public defender a request that the
defendant's indigency be redetermined before counsell is
appointed:: or transcripts are ordered

(e) Within 30 days after the filing of 'a notice under par : (b )
requesting representation by the state public defender for,
purposes of` posteonvietion relief, the state public defender
shall appoint counsel for the defendant and order a transcript
of the reporter's notes, except that if the defendant's ndi-
gency must firstt be determined or,' redetex'mined , the state
public defender shall do so, appoint counsell and order
transcripts within 50 days after the notice under par ' . . (b) is
filed

,,

(f) A defendant who does not request representation by the
state public defender for pu rposes of postconviction relief '
shall order, a transcript of the reporter's notes within 30 days
after filing a notice under par ' (b).

: (fm), A child who has filed a notice of ' intent to pursue relief'
from. a ,judgment or order entered in a ch . 48 proceeding shall
be furnished at no cost a transcript ofthe proceedings or as
much of ' it as is requested . To obtain the. transcript at no cost,
an affidavit must be filed stating : that the child or the person
who is legally responsible for his o r her care and support is
financially unable or the person r esponsible is unwilling to
purchase the transcript .

(g) The court reporter shall file the transcript with the trial
court and serve a copy of the transcript on the defendant
within 60 days of ; the ordering of the transcript . . Within 20
days of the ordering of a transcript of postconviction pro-
ceedings brought under sub . . (2) (h), the court reporter, shall
file the original with the trial court and serve a copy of ' that
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of the notice of appeal . Presently transmittal of the record is governed by Rule
809 .15 (4) which allows up to 90 days from the filing of the notice of appeal .

The total time period from ordering the transcript to transmittal of the
record to the court of appeals has not been altered by these amendments .

Judicial Council Committee's Note, 1978, explained that extensions of time
f'or, taking various steps under Rule 809 30 can be granted by the coui t of ap-
peals underRule 809..82 . In State v : Rembert, 99 Wis . 2d 401, 299 N W 2d 292
(GC . App, 1980), the court of appeals stated that its authority to extend the time
periods of Rule 809 .30 is to the exclusion of the trial court The court of ap-
peals, not the,trial court, is responsible for monitoring, enforcing or extending
the time periods of Rule 80930 . [Re Order effective Jan . 1, 1982]

Judicial Council Note, 1984: . Requiring that the appellate process be initi-
ated by filing a notice in the trial court within 20 days after sentencing is in-
tended to :

Expedite the process; the information needed for a decision regarding post-
conviction relief' is available to the defendant at sentencing and the decision
can usua lly be made shortly thereafter

Emphasize trial counsel's duties to .counsel the defendantt about the deci-
sion to seek postconviction relief and to continue representation until appel-
late counsel, is retained or appointed . . SCR 20 34 (2) (d); Whitmore v . State, 56
W is. 2d 70, 203 NW.. 2d 56 (1973).

Create a record in the trial court showing whether the postconviction pro-
cess has been timely invoked .

Notify the judge, clerk, court reporter and district attorney that postcon-
viction relief is contemplated and allow the district attorney to request a rede-
termination of indigency in public defender .r cases.

Give the publ ic defender the `information needed to appoint counsel- and
order transcripts promptly, and to decide whether the defendant's indigency
must first be determined or redetecmined . [Re order effective July 1, 1985]

Judicial Council Note, 1986:` Sub (1) is amended to clarify the application
of the statute when the appeal, is taken from the final judgment or order in a
non-criminal case,

`Sub„ (2) (fin) is prior s. 48 47 (2), renumbered for more logical placement in
th e sta tutes„ [ Re Order eff' .7-1-8Z)

Appellate court did not abuse its discretion in refusing to alloww convictedd
accused to pursue late appeal, State v At giz, 101 W (2d) 546, 305 NW (2d) 124
(1981)

Limitation period under (1) (f), 1983 stars . [now (2) (h)] cannot begin to run
until entry of appealable order, In Interest of M . T 108 W (2d) 410, 321 NW
(2d) 289 (1982) .

For issues on appeal to be considered as matter of right, postconviction
motions must be made except in challenges to sufficiency of evidence under
"974 :02 (2) State v, Monje, 109 W (2d) 138, 325 NW (2d) 695 (1982) . .

Because double jeopardy precludes retrial if appellate court finds convic-
tion is not supported by sufficient evidence, court must decide claim of'insuffi-
ciency even if there are other grounds for reversal that would not preclude
retrial State v I vy, 119 W (2d) 591, 350 NW (2d) 622 (1984)

Court may grant extensions under this section for good cause .. State v
Harris, 149 W (2d) 943, 440 NW (2d) 364 (1989)

The decision to appeal. Kempinen, WBB August, 1985
Sentence modification by Wisconsin trial courts Kassel 1985 WLR 195..
The decision to appeal a criminal conviction : Bridging the gap between the

ob ligations of trial and appellate counsel . 1986 WLR 399. .

809 .31 Rule (Release on bond pending seeking postcon -
vietion relief) . (1) A defendant convicted of a felony who is
seeking relief from a conviction and sentence of imprison-
ment and who seeks release on bond pending a determination
of a motion or appeal shall file in the trial court a motion
seeking release,

(2) The trial court shall promptly hold a hearing on the
motion of the defendant, determine the motion by order and
state the grounds for the order .

(3) Release may be granted if the court finds that :
(a)' There is no substantial risk the appellant will not

appear, to answer the judgment following the conclusion of
postconviction proceedings; -

(b) The defendant is not likely to commit a serious crime,
intimidate witnesses, or otherwise interfere with the adminis-
tration of'justice;

(c) The defendant will promptly prosecute postconviction
proceedings ; and

(d) The postconviction proceedings are not taken :forr
purposes of delay

(4) In making the determination on the motion, the court
shall take into consideration the nature of the crime, the
length of sentence- .and' other factors relevant to pretrial ;
release.,

(5) The defendant or the state may seek review of the order
of the trial court by filing a petition in the court The
procedures in s ; 809 50 govern the petition .

(6) The court ordering release shall require the defendant
to post a bond in accordance with s . 969 09 and may impose

transcript on the defendant .. The reporter may seek an
extension under s, 809,16 (4) for filing and serving the
transcript .,

(h) The defendant shall file a notice of appeal or motion
seeking postconviction relief within 60 days of the service of
the transcript :.

(i) The trial court shall determine by an order the defend-
ant's motion for postconviction relief within 60 days of its
filing or, the motion is considered to be denied and the clerk of
the trial court shall immediately enter an order denying the
motion

(j) The defendant shall file an appeal from the judgment of
conviction'and sentence and, if necessary, from the order of
the trial court on the motion for postconviction relief'within
20 days of' the entryy of the order on the postconviction
motion

(k) The clerk of the trial court shall transmit the record to
the court as soon . as prepared but in no event more than 40
days after the filing of'the notice of appeal by the defendant . .
Subsequent proceedings in the appeal are governed by the
procedures for civil appeals

(L) An appeal under s . 974: .06 is governed by the proce-
dures for civil appeals .

(3) APPEALS BY STATE OR OTHER PARTY„ In a felony case I in
which the state of Wisconsin, the representative of the public
or any other party appeals and the defendant or subject
individual claims or, appears to be indigent, the court shalll
refer the person to the state public defender for the determi-
nation n of indigency and the appointment of legal counsel
under,'ch:, 9'77 ;

History : Sup. Ct, Order; 83 W,(2d) .xiii ; .Sup . Ct. Order, 92 W (2d) rill;
Sup . Ct . Order, 104 W (2d) xi ; 1981 c . . 390 s 252 ; Sup . Ct, Order, 112 W (2 d )
xvii ; Sup . Ct. Order, 123 W (2d) xi ; 1985 a 332 ; Sup Ct, Order, 136 W (2d)
xxvi, xxviii ;

Judicial Council Committee's Note , 1978: Many changes are made in prior
practice in criminal cases and in protective placement, juvenile and mental
commitment cases_ Under the`foimei procedure counsel, usually the State
Public Defender, appointed by the Su preme: Court, was required to order a
transcript, wait for rts,-preparation,, review it, present to the trial court by a
post-trial'motion'an y issues which the defendant desired to raise on appeal
even if The issue had b een presented to and decided by the court during the
trial, (see State v. Charette, 51 Wis, 2d 531, 187 NW 2d 203 (1971) and S tate
v . Wuensch, 69 Wis 2d 467, 230 N ..W 2d 665 ( 1 975)], and after the court ruled
on the motion, appeal both the original conviction and the denial of the post-
trial motion too the Supreme Court . Oftenn a year or, more elapsed between the
sentencing of the defendant and t he docketing of his appeal in the Supreme
Court This delay, combined with the delay in'Che' Supreme Court caused by its
backlog,' often resulted in an appeal not being decided by the S upreme Court
until two or: three years, after conviction .

The procedures in this section are designed to expedite the entire process by
putting time limits on each step and by eliminating the necessity of each issue
being presented twice to the trial court

The term "postconviction relief', as used in this R ule, includes new trial,
reduction of sentence and any o t her type of relief'which the trial court is au tho-
tized#o give ; other than under s .:9'74 06, .

Extensions of time for taking various steps under this section can be
granted by the court of appeal s under R ule 809 . .82 . [Re Order effective July],
1978]
Judicial Council Committee 's Note , 1979: Sub .: (1) (h) is amended to in-

crease from 10 to 20 days the period for a defendant to file a notice of appeal
after entry of'a trial cour't's order denying postconviction`relief, It is some-
times difficult to meet the present 10-dayy requirement forr filing an appeall
under this subsection due to the delays that may occur in the prompt delivery
by mail of the older of the' trial court on a motion for postconviction relief,
Increasing the time period by 10 days does not unduly lengthen the appellate'
process for determination of an appeal on its merits, [ Re Order effective Jan
1, 1980]

Judicial Council Committe e's Note, 1981 : Sub (1) (e) is amended to in-
crease from 40 to 60 days the peziod for the court reporter to complete and
servee a copy of the transcript on, the defendant and sub . (1) (f) is amended to
increase from 30 to 60 days the period for the defendant to either file a notice
of appeal or motion seeking postconviction re lief', The previous time periods
were often insufficient for preparation of the transcript and for review of the
transcript and record by the defendant determining which, if any, postcomic-
tion proceedings to commence

Sub (1) (e) is clarified to establish that the original of the transcript is filed
with the trial court by the court reporter whereas a copy is served by the court
reporter 'on the defendant .. Also, the transcript of postconviction proceedings
must be filed and served by the court reporter within 20 days of ordering by the
defendant.

Sub . (1) (i) is amended to provide that the clerk of' the trial court shall
transmit the record to the court of appeals no later than 40 days after the filing
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other terms and conditions . . The defendant shall file the bond
in thee trial court .

History: Sup.. Ct Order, 83 W ' (2d) xiii ; 1981 c . 390 s . 252 .
Judicial Council Committee's Note, 1978: Section 969 09 provides for re-

lease on bond pending appeal and the conditions of the bond .. Section 969 . . 01
(2) provides for bond in felony cases after conviction in the discretion of the
trial court or by the Supreme Court or a justice thereof or the Court of Appeals
or a judge thereof Neither the statutes nor case law, however, establishes the
standards for release or indicates whether the Supreme Court or Court of Ap-
p8als is reviewing the action of , the trial court or acting de novo. This Rule is
intended to meet these deficiencies The standards for release are those in-
cluded in the American Bar Association Criminal Justice Standards, Criminal
Appeals, s 2 , 5 . [Re Order effective July. 1, 1978]

Petition for bail pending appeal discussed . State v Whitty, 86 W (2d) 380,
212 NW (2d) 842 (7978) ,

See note to 974; 06 ;. citing State v : Shumate, 107 W (2d) 460, 319 NW (2d)
834 . (1982)

See note to 969.. 09, citing Dieske v Wis.. Department of Health and Social
Ser vices, 483 F Supp;, 783 (1980)

809.32 Rule (No merit reports) . (1) If' an attorney ap-
pointed under s . 809 30 or ch . 977 is of the opinion that
further appellate proceedings on behalf' of' the defendant
would be frivolouss and without any arguable merit within the
meaning of Anders v . California, 386 U . S . 738 , (1967), the
attorney shall file with the court of appeals 3 copies of 'a brief
in which is stated anyth i ng in the record that might arguably
support thee appeal and a discussion of why the issue lacks
merit The attorney shall serve a ,copy of the brief' on the
defendantt and shall file a statement in the court of appeals
that service has been made upon the defendant : The defend-
ant may file a response to thee brief' within 30 dayss of " service.

(2) The attorney also shall file in the trial court a notice of
appeal of" the judgment of conviction and of any order
denying a postconviction motion . . The clerk of the trial court
shall transmit the record in the case to the court pursuant to s .
809 1 . 5 .: The no merit brief and notice of appeal must be filed
within 180 days of the service upon the defendant of the
transcript, under s . . 809 . . .30 (2) (g) .

(3) In the event the court of appeals finds that further
appellate proceedings would be f rivolous and without any
arguable merit, the court of appeals shall affirm the .judgment
of conviction and the denial ' of any postconviction motion
and relieve the attorney of further : responsibility in the ease ..
The attorney shall advise the defendant of the right to file a
petition for review to the supreme court under s . '869 : . 62

(4) If a fully br iefed appeal is taken to the court of appeals
and the attorney is of the opinion that a petition for, review in
the supreme court under s .' 809.. 62 would be frivolous and
without any arguable merit, the attorney shall 'advise the
defendant of the reasons for this opinion and that the
defendant has the right to file a petition for-` review. If
requested by the defendant, the attorney shall file a petition
satisfying the requirements of s . . 809, 62 (2) (d) and (f) and the
defendant shall file a supplemental petition satisfying the
requirements of `s 809 . 62 (2) ( a); (b), (c) and (e). The petition
and supplemental petition shall ' both be filed within 30 days
of the date of the decision of the court of appeals . An
opposing , party may:., file a '"response to the petition and
supplemental petition within l0 days of the service of the
supplemental petition ;

History : Sup,, Ct . Order, 83 . W (2d) rill; Sup . . Ct . Order ; 104 W (2d) xi ;
1981 c 390 s 252 ; 1983 a . 192 ; Sup.. Ct . Order, 123 W (2d) xx ; 1987 a . 403 s ..
256 . .

Judicial Council Committee's Note, 1981 : Subs : (3) and (4) are amended to
refer properly to the petition for supreme rou t t review of decisions of the court .
of appeals .

Sub'.. (4) is amended to reflect the amendments to Rule 809' 62 regulating the
form, contents and length of ' a petition for r eview : If ;requested by the defend-
ant, the attorney shall file with the supreme court a petition for review contain-
ing the, statement of the case and the appendix required by Rule 809 62 (2) (d)
and '(, as the attorney is in, the best position to formulate the statement of the
case and to provide the documents required for the appendix . 'The defendant
shall file a • supplement containing the statement of the issues presented for
review ; the table of contents, the statement of the criteria relied upon for a
review and the argument amplifying the reasons relied on to support the peti-
tion as required by Rule 809 „62 (2) (a), (b), (c) and (e) . The rule does not

CHAPTERS 48, 51, 55 AND 799, TRAFFIC
REGULATION, MUNICIPAL ORDINANCE

VIOLATION, AND MISDEMEANOR CASES APPEAL
PROCEDURE IN COURT OF APPEALS

809 . 40 Rule (Applicability) . (1) An appeal to the court of
appeals from a judgment or order in a misdemeanor case or a
ch. 48, S T or 55 case, or a motion for postconviction relief in a
misdemeanor case must be initiated within the time periods
specified in s . 808 04 and is governed by the procedures
specified in ss 809 . . .30 to 809 .32.. .
- (2) An appeal to the court of'appeals from a judgment or
order in a ch . 799, traffic regulation or municipal ordinance
violation case must beinitiated within the time period speci-
fied in s.: 808, 04, and is govexned by the procedures specified
in ss . 809.01 to 809 26 and 809 . :50 to 809 . .83, unless a different
procedure is expressly provided in ss : 809 .41 to 809 .43 :

(3) Any civil appeal to the court of appeals under sub,. (1)
or (2) is subject to the docketing statement requirement of s .
809,10 (1) .(a) and may be eligible for the expedited appeals
program in the discretion of the court . .
History: Sup Ct: Order; 83 W (2d) xiii ; 1979 c . 32 s . 92 (16) ;'Sup . Ct,

Orders 92 W (2d) xiii; 1979 c . 175 s 53 ; 19'79 c . 355 ; 1981 c, 390 s . 252 ; Sup .. Ct:
Order, 130 W (2d) xxi; Sup, Ct Order, 131 W (2d) xvi ; Sup Ct. Order, 136 W
(2d) xxix ,

Judicial Council Committee's Note, 197 8: Rule 809 40 establishes the time
periods for appealing in a misdemeanor case or Chapter 48; 51 or 55 case or
seeking postconviction relief in a misdemeanor case pursuant to s . 9'14 02 (1) .
I t also makes the procedures set forth in Rules 809 30 to 809 .32 apply to these
types of cases .

Rules 809 41 to 809 4 .3 establish special procedures for' appeals that may be
h eard by one appellate judge : The appeal time periods in"Chapter 299, traffic
regulation and municipal ordinance violation cases, are found in s . 808 . .04 . . [Re
Order effective July 1, 1978]

Judicial Council Committee's Note, 197 9: Sub (2) is repealed and recreated
to place into .if'for purposes of clarity the appropriate reference in Chapter 808
containing the appeal time periods for Chapter 799, traffic regulations, and
municipal, ordinance, violations cases. No substantive change is intended .. [Re
Older, effective Jan l,' 1980]

809 .41 Rule (Motion for 3-judge `panel or hearing in
county of origin) . (1) I f'an appellant or a petitioner requesting
the court to exercise its supervisory jurisdiction or'its, original
jurisdiction to issue prerogative writs of its appellate,jucisdic-
tion to giant petitions for' leave to appeal desires the matter to
be decided by a 3-judge panel, the appellant or petitioner shall
file with the copy of the notice of appeal required by s . 809 .10
(1) (a) or, with the petition requesting the court to exercise its
supervisory,, original or appellate jurisdiction a motion for a
3-judge panel. Any other party must file a ;motion under this
rule for a 3-judge panel within 10 days of service of the notice
of appeal or with the response to the petition . The failure to
file a motion under this rule waives the right to request the
matter to be decided by a 3-,judge panel . A motion for a 3-
,judge panel in a case in which the state is ;a party shall also be
served upon the attorney general The attorney general may
file a response to the motion within 7 days of'service.

(2) The chief,judge may change or modify his decision on a
motion that the matter be decided by a .3-,judge panel at any
time prior to a decision on the merits of'the appeal or petition ..
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prohibit the defendantt from including a supplement to the statement of the
case provided by `the attorney.

The rule requires that both the petition and supplemental petition be filed
within 30 days of the date of the decision of the court of appals . As with all
petitions for review, the opposing party may file a response to the petition and
supplemental petition within 10 days The amendment provides that the 10
days begins to run from the service of' the supplemental petition, [Re Order
effective Jan . I, 1982]

This rule is constitutional although it does not secure indigent convict the
right to counsel in preparing petition for review , State v Mosley, 102 W (2d)
636, 307 .NW (2d) 200 .(1981) .

"No-merit brief" requirement under (1) does not deny right to counsel . .
State ex rel. McCoy v. Appeals Ct, , 137 W (2d) 90, 403 NW (2d) 449 (198 ' 7) . .

This section comports with constitutional requi r ements McCoy v Court
of Appeals, 486 . US 429 (1988) .

SUBCHAPTER IV

Electronically scanned images of the published statutes.



(3) Whether or, not a motion for a .3-,judge panel has been
filed, the chief .judge may order that an appeal or petition be
decided by a 3-judge panel at any time prior to a decision on
the merits of the appeall or, petition :

-(4) If an appellant desires thatthe appeal be heard in the
county where the case or, action originated under s . 752 ..31(3),
the appellant shall file with the copy of the notice of appeal
required by s . 809 . 10 (1) (a) a motion requesting a hearing in
the county .of' origin.. Any other party must file a motion
requesting a hearing in the county of'originwithin 10 days of
service of the notice of appeal . The failure to file a motion
under, this rule waives the right to request the appeal be heard
in the county where the case or, action originated .
History: Sup. Ct . Order, 83 W (2d) xiii ; Sup. Ct . Order, 92 W (2d) xiii;

Sup . . Ct Ord er, 104 W (2 d ) xi ; Sup. . . Ct O rder 1 51 W (2d) xliv .
Judicial Council Committee's Note, 17/9c Sub .. (3) is created t o clarify that

the chief judge of the Court of Appeals has the authority to order that an
appeal be decided by a .3-judge; panel . after it has initially been assigned to a
single Court of Appeals judge. This authority of the chief judge maybe exer-
cised at any time prior to a decision on the merits of the appeal by t he single
Court ofAppeals judge to w hom the appea l was originally assigned [ Re Or-
der effective, .J an 1 , 1980] ,

Judicial Council Committee's Note, 1981 : Rul e 809 .41 is amended to har-
monize with ch . 192, Laws of 1979,

Sub (1) is amended to applythe procedure for requesting a .3- judge panel
for appeals to other proceedings in the types of case specified in s. 752:3 1 (2) .
The rule is also amended to require that if the motion for 3-judge panel is in a
case in which the state is a party the motion must be served upon the attorney
general as well as all persons of record If the district attorney files the motion
for 3-judge panel,:the district attorney must serve the motion on the attorney
gen era}. The at torney general is given 7 days to respond to the motion ..

The rule is further amended to require that the motion for 3 -judge panel be
filed with the copy of the notice of appeal required to be sen t to the clerk of the
court of appeals under' Rule 809 : 1 0 (1) (a) and not wit h the original notice of
appeal filed with the clerk of the circuit court.

S ubs.. (2) and (3) are .amended t o c larify that their provisions may a pply to
both an appeal and a petitio n requesting the exercise of supervisory ,jurisdic-
tion or original jurisdiction to issue a prerogative writ .

Section 752.31, as am e n ded, by ch .192. Laws of 1979, provides for a hear-
ing in the county of origin for appeals but not for other proceedings s uch as a
petition'for supervisory wri t or origi n al jurisdiction prerogative 'writ . Sub . . ( 4)
is created to set out in a separate subsection of Rule 809 .4E the procedure to
request that an appeal be heard in the county where a case or action originated
as authorized under s ub , '752 :31 (3) . The creation of this separate subsection
makes no substantive change i n the prior procedure t hat was contained in Rule.
809 .4 1 (1). T he ru le req u ires that the motion for hearing i n county of origin be
filed with the co p y of't he notice of appeal required to be sent to t he clerk of the
court of appeals under Rule 80§ 10 (1) (a)

Rule 809 .41 is also amended to clarify that the appeal or, petition is decided
ratherthan heard, as oral argument mayy not occu r in all matters filed in th e
court of appeals. [Re Order effective .Jan.. 1, 1982]

809 .42 Rule (Waiver of oral argum ent). The appellant and
respondent in an appeal under, `s .. 752 .31 (2) may waive oral
argument,: subject to approval of the court .

History: Sup. Ct. Order; 83 W (2d) xiii ; Sup .. Ct, Order, 92 W (2d) xiii .
Judicial Council Commi ttee's' Note, 1 999 : This rule is amended to delete

language aut h orizing an appel lant and respondent to waive the fi ling of briefs
in an appeal to the Court of Appeals . The Court of' .Appeals as a consistent
policy d oes not a l low the waiving of filin g of brief's. The rule is brought into
conformity with that policy [Re Order effective Jan 1, 1980] . .

809 .43 Rule (Number of briefs) . . A personn filing a brief or,
appendix shall file 10 copies or- such other number, as the

(c) A statement showing that review of the judgment or
order immediately rather than on an appeal from the final
judgment in the case or proceeding will materially advance
the termination of'Che litigation or clarify further proceedings
therein, protect a party from substantial or irreparable injury,
or clarify an issue of general importance in the administration
of justice ; and

(d) A copy of the judgment or order sought to be reviewed .
(2) An opposing party inthe trial court shall file a response

with supporting memorandum, if any, within 10 days of the
service of the petition . .' Costs and fees may be awarded
against any party in a petition for, leave to appeal proceeding ..

(3) Ifthe court grants leave to appeal, the procedures for
appeals from final judgments are applicable to further pro-
ceedings in the appeal, except that the entry of the order
granting leave to appeal has the effect of the filing of the
notice of appeal :

History : - Sup. Ct . Order ; 83 W (2d) xiii ; Sup Ct Order, 92 W (2d) xiii;
Sup.. Ct . Order, 151 W (2d) xlv.

Judicial Council Committe e's Note, 1978: Section 808 .03 (i) makes only
final judgments and final orders appealab le as of fight All other judgments
and orders are a ppealabl e only in the discretion of the court . T his section
provides the procedure for asking the court to permit the appeal of a nonfinal
order. The issue of whether the court should hear the appeal is presented to the
court by petition wi th both parties given the opportunity of submitting memo-
randa on the question . . T he standards on which nonfinal judgments or orders
should be reviewed immediately are set forth in s . 808.03 (2) and are taken
from the American Bar Association's Standards of Judicial Administration,
Standard s R elating to Appell ate Courts, s,3 .12 (b) . [ R e Order effective .July 1,
1978) .

Judicial Council Committee's Note, 1979: Sub (1) (c) is amended to con-
form with 808 ..0 .3 (2) (b), which sets out the standards created by the Wisconsin
L egislat ure for appeals to the Court of Appeals by permission A drafting
error in the original preparation of chapter 809 replaced the word "of " found
in 808 . 03 (2) (b) with th e word "and", which results in a par ty having to show
in a petition to the . Court of Appeals for the court to assume discretionary
jurisdic tion that grant ing such a petition will protect a party from both sub-
stantial "and" irreparable injury rather than meeting just one of the 2 criteria,
as was t he intentio n of the Wisconsin Legislature„ [ Re Order effective .Jan . l ;
1980]

See note to 808 . ;0.3, citing State v.. Jenich, 94 W (2d) '74, 288 NW (2d) 114
(1980)..'

809 .51 Rule (Supervi sory wr it and original juri sdiction to
issue prerogative wri t) . (1 ) A person may request the court
to exercise its supervisory jurisdiction or its original,jurisdic-
tion: to issue a prerogative writ over a court and the judge
presiding therein or other person or body by filing a petition
and supporting memorandum The petitioner shall name as
respondents the court and judge or other, person or body and
all other parties in the action or proceeding. Thee petition
must contain :

(a) A statement of the issues presented by the controversy ;
(b) A statement of'the facts necessary to an understanding

of the issues ;
(c) The relief sought ; and
(d) The reasons why the court should take jurisdiction ..
(2 ) The court may deny thee petition ex parte or, may, or'der'

the respondents to file a response wither supporting memo-
randum, if any, and may grderr oral argument on the merits of
the, petition, ,The respondents shall respond with supporting
memorandawithin 10 ; days of service of the order .. A
respondent may file a letter stating that he or she does not
intend to file a response, but the petition is not thereby
admitted ..

(3) The :court, upon a consideration of the petition, re-
sponses, supporting memoranda and Argument, may grant or
deny .the,petition or order such additional proceedings as it
considers appropriate . Costs and fees may be awarded
against Any party in a writ proceeding .
History: Sup . Ct Order, 83 W (2d) xiii ;-Sup . Ct, Order, 104 W (2d) xi ;

Sup . cr. Order, IS i W (2d) Xiv .,
Judicial Council Committee's Note, 1981 : .Sub.. (1) is amended to reflect the

proced ure for, issuance of a prerogative writ current l y followed by t he court of
appeals and to alert attorneys to the correct procedure to be followed, Rule
809 51 governs the procedures for seeking a petition for supervisory writ or

SUBCHAPTER V

DISCRETIONARY JURISDICTION PROCEDURE IN
COURT OF APPEALS

809.50 Rule (Appeal, from judgment or order not appeal -
able as of right) .:(1) A person shall seek leave of the court to
appeal a,judgment or order not appealable as of right under s„
808.03 (1), by filing : within 10 days of the entry of the
judgment or order-, a petition and supporting memorandum, if
any . . The petition must contain : ;

(a) .A statement of the issues presented by the controversy ;
(b) A statement of the facts necessary to an understanding

of the issues ;-

809.41 RULES OF APPELLATE PROCEDURE

court may direct and serve three copies on each party
History: Sup C t . O rder, 83 W (2d) xiii
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will be granted only when special and important reasons are
presented , The following, while neither controlling nor fully
measuring the court's discretion, indicate criteria that will be
considered:

(a) A real and significant question of federal or state
constitutional law is presented . .

(b) The petition f 'or' review demonstrates a need for the
supreme court to consider establishing, implementing or
changing a policy within its authority ..

(c) A decision by the supreme court will help develop,
clarify or harmonize the law, and

1 . The case calls for the application of 'a new doctrine
rather than merely thee application of ' well-settled principles to
the factual situation; or

2. The question presented is a novel one, the resolution of
which will have statewide impact ; or

3 , The , question presented is not factual in nature but
rather is a question of law of the type that is likely to recurt
unless resolved bythe supreme court

(d) The court of appeals' decision is in conflictt with
controlling opinions of the United States Supreme Court or
the supreme court or other court of appeals' decisions ,

(e) The court of appeals' decision is in accord with opinions
of the supreme court or the court of appeals but due to the
passage of time or changing circumstances, such opinions are
ri pe for reexamination :

(2) Except as provided in s . . :809 . . .32 (4), the petition must
contain :

(a) A statement of ` the issues presented for review, the
method or manner of ' raisingthe issues in the court of ' appeals
and how the court of appeals decided the issues . .

(b) A table of contents .
(c) A concise statement of the c r iteria of sub . . (1) relied

upon to support the petition, or in the absence of any of the
criteria, a concise statement of other substantial and compel-
ling reasons for review , .

(d) A statement of' the case containing a description of the
nature gf ' the case ; the procedural status of ' the case leading up
to the review; the dispositions in the trial court and court of
appeals; and 'a statement of those facts not included in the
opin ion of the court of appeals relevant to the issues
presented for review, with appropriate references to the
record

(e) An argument amplifying the reasons relied on to
support the petition, arranged in the order of ' the statement of
issues presented . All contentions in support of the petition
must be set forth in the petition :. A memorandum in support
of the petition is not permitted . .

(f) An appendix containing; in the following order :
1 The decision and opinion of the court of appeals .
2 Judgment, orders, ` findings of fact, conclusions of law

and memorandum decisions of the circuit court and adminis-
trative agencies necessary for an understanding of the
petition :
3 Any other portions of the record necessary , for an

understanding of the petition.
(3) Except as provided in s : . $09,32 (4), an opposing party

may file a response to the petition within 10 days of the
service of the petition

(4) The petition and response, if any, shall conform to s
809 .19 (8) (b) as to, form' and shall be as short as possible but
not exceed 35 pages in length; exclusive of appendix .,

(5) Except as provided in s . . 809 . . 24, the filing of ' the petition
stays further proceedings in the court of appeals . ,

(6) The supreme court may grant the petition upon such
conditions as it considers appropriate, including the filing of
additional brief's. If the petition is granted, the petitioner

809.62 Rule (Petition for review). (1) A:party may file with
the supreme court a petition for review of'an adverse decision
of the court of'appeals pursuant to s . 808 :10 within 30 days of
the date of the decision of the court of appeals . Supreme
court review is a matter of,judicial discretion, not of right, and
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otiginal,jutisdiction prerogative writ in the court of appeals . [Re Order effec-
tive .Jan.. I, 1982]

Court abused discretion by ordering oral argument one day after petition
for writ was filed and served State ex reL Breier v Milwaukee County Cir; Ct
91 W (2d) 833, 284 NW (2d) 102 (19'79) .

See note to Art. VII, s 5, citing State ex rel . . Swan v Elections Bd ., 133 W
(2d) 87, 394 NW (2d) 732 (1986),

809.52 . Rule (Temporary relied. A petitioner may request
in a petition filed under s . . 809 .50 or 809,51 that the court
grant, temporary relief .pending disposition of the petition .
The court or a judge, of'the court may grant temporary relief'
uponthe terms and conditions it considers appropriate,

History: Sup. . Ct. Order, 83 W (2d) xiii ; 1981 c 390 s. 252 .
Judicial Council Committee's Note, 1978: Rules 809 .51 to 809 52 incorpo-

rate into the rules for the first time the procedures to be followed when the
court is asked to exercise its supervisory jurisdiction . For an excellent discus-
sion of original and supervisory jurisdiction of the Supreme Court an d the
distinction between them see the opinion by Justice Wickhem in Petition of
Heil, 230 Wis 428, 284 N .W. 42 (1939) . To a large degree the proced ures
specified in 201 W is. 123, 229 N .W: 643 (1930) are followed, but some of the
features of Rule 21 :'F RAP,'are included

There are a number of changes, however ; from prior procedures, t he par-
ties in the action or proceeding in the trial court must be made respondents in
the Court of Appeals because they in most cases are the real parties in interest
Usually the'judge whose order is being challengedfias .no direct interest in the
outcome and should not be forced to appear but may, of course, do so The
Attorney General must also be served' in certain cases such as declaratory judg-
ments involving th e constitutionality of 'a statute or arising under Chapter 227,
the administrative procedure act.

The petition must be filed with the clerk rather than being submitted ex
parte to a ;judge ofthe court. By virtue of the requirement that the petition be
filed, it must previously have been served on opposing parties as required by s .
.809 80 . ' T he initial action of the court will be to direct the respondents to
answer the petition rather than to issue an order to show cause why the relief'
requested should not be granted . [Re Order effective July 1, 1978]

SUBCHAPTER . VI

APPELLATE PROCEDURE IN SUPREME COURT

809.60 Rule (Petition to bypass) . (1) A party may file with
the supreme court a petition to bypass the court of appeals
pursuant to:s . 808 .05 no later than 10 days following the filing
of the respondent's brief" under s 809.19 or response . The
petition must include a statement of reasons for- bypassing the
court of appeals .

(2) An opposing party may file a response to the petition
within 10 days of the service of the petition ..

(3) The filing of the petition stays the court of'appeals from
taking under submission the appeal-or other proceeding.

(4) The supreme court may grant the petition upon such
conditions as it considers appropriate .

(5) Upon the denial of'the petition by the supreme court the
appeal or other' proceeding in the court of Appeals continues
as though the petition had never been filed :

History: Sup ; Ct . Order, 83 W (2d) xiii ; Sup, Ct Order, 104 W (2d) xi,
Judicial Council Committee's Note, 1981 : t he amendment to sub (I)estab-

lishes time periods for filing a, : bypass petition to .discourage use of the petition
for dilatory purposes [ Re Order effective Jan Y, 1982]

809 .61 " Rule (Bypassby certification of court of appeals or
upon motion of supreme court) '. The supreme court may take
jurisdiction of an appeal or other proceeding in the court of
appeals upon certification by the court of appeals or upon the
supreme court's own motion . The supreme court may refuse
to take jurisdiction of'an appeal or other proceeding certified
to it by the courtt of'appeals ..
History:: Sup . Ct Order, 8.3 W (2d) xiii
Supreme court's denia l of certification has no precedentia l value on merits

of case . State v, Shillcutt, 119 W '(2d) 788, 350 N W (2d) 686 (1984) .
Discretionary review by the Wisconsin supreme court' . P okrass, WBB

March , 1985 .
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cannot raise or argue issues not set forth in the petition unless
ordered otherwise by the supreme court. The supreme court
may limit the issues to be considered on review .

(7) A party who seeks a modification of an adverse decision
of the court of` appeals may file a petition for cross-review
within the period for filing a petition ; for review with the
supreme court, or 30- days after, the filing of a petition for
review byy another party, whicheverr is later ., A party seeking
cross-review has the same rights and obligations as a party
seeking review under eh . 809 . .
His tory: Sup. Ct . Order, 8.3 W (2d) xiii ; Sup .. Ct„ Order, 92 W (2d) xiii ;

Sup .. Ct Order, 1 04 W (2 d ) xi .
Judicial Council Committee's Note,' 1979: The caption of Rule, 809.62 is

amended to more properly describe the function of'the S upreme Court in're-
viewing decisions of the Court of Appeals

Rule 809,62 (5) [7J is created to pro tect t he review righ ts of all parties to a
review in the Supreme Court by creating a cross-review provision for a deci-
sion being reviewed by the Supreme Court similar to the cross-appea l provi-
sion for,a judgment or order being appealed to the Court of Appeals from a
trial court found in Rule 809 10 (2) ( b) . New sub . 809 .62 (5) gives a party the
ability to fil e fo'cross review with the Supreme Court up to .an ad d itional 30
days from the filing of 'a petitio n f'or' review by anoth er party to the decision
rendered by t he Court of Appeals; [Re Order effective Jan 1, 1980]
Judicial Coun cil Committee's Note, 1981: Rule 809 . .62 is amended to regu-

late the form, conte nts and length of peti tion s for review, Th e amendments are,
intended to focus the petition for review on the criteria promulgated by the
supreme court for granting a petition for review, to facilitate the efficient and
effective consideration of the petition by t h e supreme court, and . to develop a
petition that may be used by the supreme court for consideration of the merits
after review is granted .. '
I Sub . (I) incorporates criteria promu lgated by the supreme court for, grant-

ing a petition for review In re Standards to Review Petitions to Appeal, 85
Wis. 2d xiii, 268 N.W . 2d xxviii (1978) .

Sub (2) regula tes t he contents of'the petitio n Sub. (2) (a) requires that t he
petition contain a statement of'the issues presented for review, the method or
manner of raising the issues in the court . of appea ls, and h ow t he court of
appeals decided the issues. Correspondingly, sub . (6), formerly s ub.. (4 ), is
amended to provide that if the petition is granted, t h e petitioner canno t raise
or arg ue issues not set forth in the petition unless ordered otherwise by the
supreme court„ The supreme court may limit t he issue's to be considered on
review . These amendments es tablish that the parties are l imited to t h e issues
raised i n the petition, bu t t he supreme court may order the patties to argue
issues not raised Likewise, t he supreme court may, limit the issues to be re-
viewed The petition informs the supreme court as to whether an issue had
beenn raised in the courbof appeals, I f' an issue was not raised in the court of
appeals, then it is left to th e ,jud icia l discretion of the supreme court as to
whether it will grant the petition so as to allow t he issue to be raised in the
supreme court,

Sub (2) (c) requir es that the petition contain a concise statement of the
criteria of sub . . (1) relied upo n to support the petition, or in the absence of any
of t he criteria, a concise sta tement of<other su bstantial and compelling reasons
for review . Supreme court review is, a matter of discretion . . The supreme court
has promulgated the criteria as guidelines for' the exercise of its discretio n.. In
the absence of o ne of the' criteria, the`s upreme court may grant a petit ion for
review if'the petitioner establishes other substantial and compelling reasons for
review. The amendment req uires that t he petitioner either state criteriaa relied
upon or in the, absence of a ny of the criteria, s ta te other substantial and com-
pelling reasons for review :. The burden is on the petitioner to ex plicitly define
the other substantial and compelling :[easons,for review .,

Sub (2) (d) requires t hat the petitio n contain a statement of'the case con-
taini ng a description of the nature of t he case, the procedural status ofthe case
leading up to th e review, the dis p ositions in the trial cour t and court of appea ls,
and a statement of th ose facts not included in the, opinion of t he court of ap -
peals relevant to the issues presented for review, with a ppropriate references to
the record :T he .opinio n .of th e coui4 ;of appeal s must be included in an a ppen-
dix to the petition :! Consequently, if the opinion of the court of appeals se ts
forth a complete 'statement of'fh e facts relevant to the issues presented for
review, t he pet ition for review need not restate those facts . The peti tion need
only state those facts not included in the opinion of the covet of'appeals rele-
vant to the issues presented for review The statement of facts must inc l ude
appropria te refergnces to the record,

Sub. (2) (e) provides t hat the p etition m us t contain an argument amplifyi ng
the reasons relied on t o support the petition, arranged in th e order of the state-
ment of issues presented, All contentions m ust be contained`wi thin the peti-
tio n . There is no memorandum in s upport of th e pe tition. .

The appendix required by,sub (2) (f) will assure that all relevant supporting
documen t s necessary for an' understanding of the petitio n for review be before
the .supreme court for consideration: : This will facilitate not only the review 'of'
the petition for review but wi l l enhance th e petition as an aid to the court in
any subsequent review on the merits .

Sub : (4) is created to regulate the form and .length of'the peti tion f'or review
and respon se ;, The form of the petition and response is based on Rule 809,19
for briefs as to printing requ irement s; page sire and binding: The petit ion and
response shall be as sh ort as possi bl e bu t s hall not exceed 35 pages in le ngth,
exclusivee of appendix

Prior su b. (3), is renumbered sub (5) and amende d to allow the court of
appeals to recon sider orri ts own motion a decision or opinion within 30 days
ofa fi l ing of a petition for review .

The amend ments to the ru l e refer4 to Rule 809 32 (4) w h ich governs the
filing of a'petitio n for review in a' criminal case where there has been a fully
briefed a ppeal to the court of appeal s and appointed counse l is of the opinion

809.74 - Rule (Supervi sory writ): A person.ma,y request the
supreme court . to exercise: its supervisory jurisdiction over a
court and the judge presiding therein or, other person or body
by filing e petition in accordance with s ., 809 .51 .. A person
seeking a supervisory writ from the supreme court shalll first :
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tha tt a petition for review in the supreme court under Rule 809 62 would be
frivolous and without any arguable merit .

Prior subs. (2) and (5), relating to the time for filing the response to the
pet itio n for review,and the provisions for cross-review have been renumbered
su b s . (3) a nd ('7), respectively, but have not been substantively altered . [Re
Order effective .Jan . 1, 1982]

S u preme court has power to entertain petitions filed by state in criminall
cases. State v . Barrett, 89 W (2d) 367, 280 NW (2d) 114 (1979)

"Decision" under (1) means result, disposition, or mandate reached, . by
court, not opinion, Neely v. State, 89 W (2d) 755,'2'79 NW (2d) 255 (1979) .

See note to Art 1, sec 8, citing State v . . Bowden, 93 W (2d) 574, 288 NW
(2d) 139 (1980),

Supreme court will not order new trial when majority concludes there is
prejudicial error but t here is no majority with respect to a particular error .
M inotity .vote pooling" is rejected . . State v . Gustafson, 12 1 W (2d) 459, 359

NW (2d) 920 (1985), :
Petitions for review must be filed by 5 :00 p .m . on the .30th day foll owing

filing of court of appeals decision .. St, John's Home v Continental Cas . Co .,
150 W (2d) .37, 441 NW (2d) 219 (1989), per cut iam :

Discretionary revieww by the Wisconsin supreme court . Wilson and Pok-
rass. WBB Eeb, 1983 .

Petitions for review by the Wisconsin supreme court . 1979 WLR ll'76 .

809 .63 Rule (Procedure in supreme court).,When the
supreme court takes jurisdiction of an appeal or, other pro-
ceeding, the ruless governing procedures in the court of
appeals are applicable to proceedings in the supreme court
unless otherwise ordered by the supreme court in a particular
case..

History : Sup . Ct. O rder, 8.3 W (2d) xiii .

809 .64 Rule (Reconsideration). A party may seek recon-
sideration of the,judgment or opinion of the supreme court by
filing a motion under s . 809 ::14 - for- reconsideration within 20
days of the filing of the decision of the supreme court .

Hi story: Sup . Ct. Order, 83 W (2d) xiii ; 1981 c. .390 s 252 . .
Judicial Council Committee's Note, 1978: ` Rule 809 64 replaces former

Rules 251 .65, 251 .67 to 25 1 .69, wh ich provided for motions for rehearing . The
n ecessity for t he filing of briefs on a motion for reconsideration as required by
former Rule 25 1 67 is eliminated, The matter will be considered on the motion
and supporting a nd o pposing memoranda as with any other motion . . 'The term
"reconsideration" is used rather than rehearing because in a case.decided with-
out .oral arg ument there hass been no initial hearing . [ Re Order effective July 1,
19'78].
Supreme court order denying petition t o review court of appeals decision

was neither judgmen t nor opinion, Archdiocese of Milwaukee v .. M ilwaukee, .
91 W (2d) 625,'284 NW (2d) 29 (1979) ..
M otion mailed within 20-day period bu t received after period expired was

not timely an d di d not merit exemption from time requirement . L obermeier v .
General 'Tel, Co of Wisconsin, 120 W (2d) 419, 355 NW (2d) 531 (1984) . .

SUBCHAPTER VII

ORIGINAL JURISDICTION PROCEDURE IN
SUPREME COURT

809.70 Rule (Original action) . (1) A person may request the
supreme court to take jurisdiction of an original action by
filing a petition which may be supported by a memorandum . .
The petition must contain statements of' : (a) thee issues
presented by the controversy; (b) the facts necessary to an
understanding of the'issues ; (c) the relief'sought ; and (d) the
reasons why the court should take jurisdiction .

(2) The court may deny the petition : of mayy order : the,
respondent, to respond and may order oral argument on thee
question of'taking original jurisdiction .. The respondent shall
file a response,, which may be supported by a memorandum,
within 10 days of the service of the or'der' . ....

(3) The court, upon a consideration of the petition, re-
sponse, supporting memoranda and argument, may grant or
deny the petition . . The court, if it grants the petition, may
establish a schedule for pleading, briefing and submission
with or, without oral argument . .

History: Sup . . C t . O r der, 83 W (2d) xiii
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809.83 Rule (Penalties for delay or noncompliance with
rules) . (1) DELAY; EXTRA COSTS AND DAMAGES. If 'the court
finds that an appeal was taken for the purpose of delay, it
may award: (a) double costs; (b) a penalty in addition to
interest not exceeding 10% on the amount of the judgment
affirmed; (c) damages occasioned by the delay ; and (d)
reasonable attorneys fees .. A motion for costs, penalties,
damages and fees under, this subsection shall be filed no later
than the filing of the respondent's brief' or, if' across-appeal is
filed, the cross-respondent's brief'

(2) NONCOMPLIANCE WITH xuLES. Failure of a person to
comply with a requirement of these rules, other than the
timely filing of a notice of appeal or, cross-appeal, does not
affect the jurisdiction of the court over the appeal but is
grounds for dismissal of the appeal, summary reversal, strik-
ing of a paper-, imposition of a penalty or costs on a party or,
counsel, or other action as the court considers appropriate ..
History : Sup . Ct . Order, 83 W (2d) xiii ; Sup. . Ct . Order, 151 W (2d) xlv .

Judicial Council Committee's Note, 1978: Former ss . 25L,22, 251 23,
251 . .51, 251 . .56, 251 ..57, 25 1 ..73, 25 1 . .75, 251 . .77, 25181, 251 . .82, 251 85 and
251 . .89, provi d ing for specific penalties for delay and for certain rule violations,
are rep laced . I n the event of a rule violation, the court is authorized to take
such action as it considers appropriate . If the court finds an appeal was taken
for purposes of'delay, it can impose one or more of the four types of penalties
specified in sub . . ( 1 ) . [ R e Order effective July 1, 19781

See note t o 808 . . 1 0, citing Sta te v . R hone, 94 W (2d) 682, 288 NW (2d) 862
(1980). .

809 .81 Rule (Form of papers) . A paper filed in the court
must conform to the following requirements unless expressly
provided otherwise in,these rules :

(1) SizE .. 8-1/2 x I 1 inches ..
(2) NUMBER of coPiES . An original and 4 copies in the court

of appeals, an original and 8 copies in the supreme court . .
(3) STYLE . Typewritten .
(4) SPACING AND MARGI NS . . Double-spaced with 1 - 1 /2 inch

margin on a114 sides..
(5) PAGINATION, Paginated at the center of the bottom

margin.
(6) COPYING PxocESS, Any duplicating or copying process

that produces a clear, black image on white paper . Carbon
copies may not be filed .

4405 89-90 Wis: Slats,

file a petition for a supervisory writ in the court of appeals
under s . . 809 .51 unless it is impractical to seek the writ in the
court of appeals . . A petition in the supreme court shall show
why it was impractical to seek the writ in the court of appeals
or', if a petition had been filed in the court of appeals, the
disposition made and reasons given by the court of appeals . .
His tory: Sup.. Ct . Order, 8:3 W (2d) xiii ; Sup . . Ct Order, 104'W (2d) xi;

1981 c . .390 s . 252 . .
Judicial Council Committee's Note, 1981 : Ihe`supreme cour t will not exer-

cise its supervisory jurisdiction where there is an adequa te alternative reme d y.
Un l ess the court of appeals is itself the object of the supervisory writ, usua l ly
there is an adequat e alternative remedy of app l ying to the co urt of appeals
under Rule 809 .51 for th e s upervisory writ . The amendment to Rule 809 71
establishes th at before a person may request the su p reme cour t to exercise its
supervisory jurisdiction, the person must first seek the supervisory writ in the
court of appea ls, u n less to do so is impractical . Following the decision of' the
court of appeals, the amendment does not preclude the s upreme court from
considering a petition for review under Rule 809 62 or a petition for supervi-
sor y writ under Rule 809 .71, depending upon the circumstances and the peti-
tioner's abi lity to estab lish the respective governing criteria, [ Re Order effec-
tive Jan . 1, 1982]

SUBCHAPTER VIII

MISCELLANEOUS PROCEDURES IN COURT OF
APPEALS AND SUPREME COURT

809 .80 Rule . (Filing and service of papers) . (1) A per son
shall file any paper required to be filed by these rules with the
clerk of the court, State Capitol, Madison, Wisconsin 53702,
unless a different place of filing is expressly required or
permitted by statute or rule .

(2) (a) A person shall serve and file a copy of any paper
required or authorized under these rules to be filed in a trial
or appellate court as provided in s . 801 14 (1), (2) and (4) .

(b) Any paper required or authorized to be served on the
state in appeals and other proceedings in felony cases in the
court of appeals or supreme court shall be served on the
attorney general unless the district attorney has been autho-
tized under s.. 978,05 (5) to represent the state . Any paper
required or authorized to be served on the state in appeals
and other' proceedings in misdemeanor' cases decided by a
single court of appeals judge under s 752.31 (2) and (3) shall
be served on the district attorney .. Every petition for review
by the supreme court of 'a decision of the court of appeals in a
misdemeanor case shall be served on the attorney general .

Hi s tory : S u p . Ct . O rder, 83 W (2d) xiii; 1 981 c . .390 s . 252; S up .. Ct . Order,
1 30 W (2d) xv; 1989 a .. 31 ..
Cross Reference : In criminal cases, see 59 .47 ('7) and 1 65 .25 ( 1 ) . .
Judicial Council Committee's Note, 1978: The prior requirement of'an afTi-

davit of service is eliminated . T he provision of the R ules of Civil Procedure
that the filing of a paper is a cert ification that the paper has been served is
adopted . [Re Order effective July 1, 1978 ]

Judicial Council Note , 1986: Sub. . (2) (b) does not change the existing ser-
vice rules; it is intended to consolidate and clarify the procedure specified by ss .
59 .47 (7), 165 25 ( 1 ) and 752 .3 1 (2) and (3) [Re Order elf'. 7-1-86]

7o avoid potential delay, address all types of mail to : Clerk of'the Court,
Supreme Court of Wisconsin, P. O Box 1688, Mad ison, WI 53701 . Gunder-
son v State, 106 W (2d) 6 1 1, 318 NW (2d) 779 (1982). .
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(7) -BINDING, Bound or stapled at the top margin .
Hi storyi ' Sup', :CY Order ; 83 W (2d) xiii ; Sup.. Ct . Order, 104 W (2d) xi . .

Judi ci al Council Committee's Note, 1978: The 8-1/2 x 11 letter size paper is
adopted as the standard size for all papers to be filed in the Court of Appeals in
place of using both 8-1 /2 x 14 and 8-1 /2 by 11 . A standard size paper simplifies
records management . T here is a national trend away from legal size paper . .
[Re Order effective July 1, 1978

Judicial Council Committee 's Note, 1981 : Sub . (2) is amended to clarify that
an original must be filed with the'4 copies in the court of appeals or with 'the
copies in t he, supreme court, [Re Order effective .Jan .. 1, 1982 ) ,

809 .82 Rule (Computation and en l argement of time) . (1)
COMPUTATION, In computing any period of time prescribed
by these rules, the provisions of s . 801 .15 (1) and (5) apply .,

(2) ENLARGEMEN T OR REDUCTION OF TIME, (a) Except as
provided in par .. (b), the court upon its own motion or upon
good cause shown by motion, may enlarge or reduce the time
prescribed by these rules or court order for doing any act, or
waive or permit an act to be done after the expiration of the
prescribed time ..

(b) Notwithstanding the provisions of par' .. (a), the time for
filing a notice of'appeal orcross-appeal of a final judgment or
order, other than in an appeal under s . 809, 30 or 809 40 (1)
may not be enlarged . .
History: Sup . Ct . Order, 83 W (2d) xiii ; Sup .. Ct, Order, 104 W (2d) xi ;

1981 c 390 s 252 . .
Judicial Council Committee's Note , 1978: Sub . (1) The provisions of the

R ules of Civil P rocedure as to computation of time are adopted for appeals to
avoid any probl ems result ing from a lack of uniformity .

Sub . . (2) continues the first sentence of former Rule 251 .45 .. It eliminates the
second sentence of that R ule permitting the attorneys by stipulation to extend
the time for filing brief's if the extension does not interfere with the assignment
of th e case because this procedure interferes with the ability of the court to
monitor cases pending before it and because it is not always certain when a
case will be on an assignmen t . The Supreme Court considers that deadlines as
to briefs and other actions in the court should have priority over all matters
exceptpreviously scheduled trials in circuit and county courts and deadlines
set by a federal court. . Requests for extensions are not, consequently, looked
upon with favor by the court, [Re Order effective July 1, 1978]

Judicial Council Committee's Note, 1981 : Sub . (2) is amended to permit the
court of appeals to extend the time for filing a notice of appeal or cross-appeal
in a ppeals under Rules 809 .30 and 809 40 (1), which cover criminal appeals
and postconviction motions and appeals inch 48, 51 and 55 cases .. When read
wi th R ules 809 30 and 809 40 (1), the rule was previously ambiguous regarding
extensions of time to file a notice of appeal or cross-appeal in ch . 48, 51 and 55
cases The amend ment c larifies the rules Other than appeals under Rules
809 30 an d 809 .40 (1), the time for filing a notice of appeal or cross-appeal may
not be ext ended . [ Re Order effective .Jan . 1, 1982]

See note to 809 51, citing State ex rel . Breier v Milwaukee County Cir . Ct.
91 W (2d) 833, 284 NW (2d) 102 (1979) .
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809.84 Rule (Applicability of rules of civil procedure) . An shall continue to act in the same capacity in the court until the
appeal to the court is governed by the rules of'civil procedure court relieves the attorney,
as to all matters not covered by these ruless unless the
circumstances of the appeal or the context of'the rule of' civil History : SUP cc . order, 83 W (2d) xiii ; Sup ec Order-, 151 W (2d) lxx
procedure requires a contrary result .

History: Sup . . Ct. Order, 83 W (2d) rill . Judicial Council Committee's Note, 197 8: Rule 809.85 continues former
R u le 25 L ,88, [Re Order effective July 1, 1978)

809 .85 Rule (Counsel to continue). An attorney appointed
by a lower court in a case or proceeding appealed to the court Judicial Council Note, 1990 : See ss . 48 235 (7), 767 .045 (5) and 880,331 (7) .
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