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CHAPTER 805

‘CIVIL PROCEDURE — TRIALS

Jury trial of 'right.
805.02 Advisory jury and. trial by: consent .
805.03  Failure to prosecute or comply with pxocedure statutes.
805.04  Voluntary dismissal: effect thereof.
805.05 Consolidation; separate trials.
805.06 . Referees. )
805.07 Subpoena.
805.08 - Jurors.
805.09 . Juries of fewel than 12 ilve-s1xths verdict.

805.10  Examination of witnesses; arguments

805.11 . -Objections; exceptions.

805.12 . Special verdicts. - -

805.13  Jury instructions; note taking; foxm of verdict.

805.14- "Motions challengmg sufﬁc1ency of ‘evidence; motions after verdxct
805.15 - Neéw trials, . .
805.16  Time for motions after verdict

805.17  Trial to the court.

805.18 Mistakes and omissions; harmless error.

'NOTE: Chapter 805 was created by Sup. Ct. Order, 67 W (2d) 688, which
contains Judicial Council Committee’ notes eéxplaining éach section. -Statutes
prior to the 1983-84 edition also have these notes. - .

805.01 Jury trial of rlght 1) RIGHI PRESERVED The nght of

trial by j jury as declared in article T, section 5, of the constitu-
tion or as given by a statute and the right of tnal by the court
shall be preserved to the partxes inviolate:’

"(2) DEMAND. Any party entitled to a trial by jury or by the
‘court may demand a trial in the mode to which entitled at or
before ‘the scheduling conference or pretrial conference,
whichever is held first. The: demand may be made either in
wrmng or orally on the record:

"(3) WaIVER. The failure of a party to demand in accordance
with sub. (2) a trial in the mode to' which entitled constitutes a
waiver of trial in such mode. The right to trial by juryis also
waived if the parties or their attorneys of’ record, by written
stlpulatlon filed with the court or by an oral stlpulatlon ‘made
inopen court and entered in the record, consent to trial by the
court sitting without a jury. A demand for trial by jury made
as herein provided may not be withdrawn'without the consent

of the parties: S

Hlstory “Sup. Ct. Order, 67 W (2d) 689; 1975 c. 218 Sup: Ct Order; 112
W .(2d) xi; 1983 a. 192.

) Judicial Council Commnttee Note, 1983: 'Ihe time deadlme for demandmg a
jury trial is'the scheduling conference where that occurs before or'in lieu of the
pretrial conference because knowledge -of the. mode of trial is required for
proper- scheduling, [Re Order effective July 1, 1983]

“Just as legal counterclaim in equitable action does not necessanly entitle
counterclaimant to jury trial, amendment by plaintiff from equity to law does
not necessarily entitle defendant to jury trial, if equitable action was brought in
‘good faith. Tri-State Home Impxovement Co V. Mansavage 7TW (2d) 648,
253 NW (2d)474.. "

Party is entitled as matter of right to jury trial on question of fact lf that
issue is retried, regardless of eaxller waiver. 'Iesky v. Tesky, 110 W'(2d) 205,
327 NW.(2d) 706 (1983). ... .

Under facts of case, telephone testlmony was not permissible. Town of Ge-
neva v. Tills, 129 W (2d) 167, 384 NW (2d) 701 (1986). -

- The, ne(\sv Wisconsin rules of civil procedure: .Chapters 805—807. -Graczyk,
59 MLR 671.

805.02 Advisory jury and trial by consent. (1) In all actions
not'triable of right by a jury, the court upon motion or on 1ts
own initiative may try any issue with an adv1sory jury.

(2) With the consent of both parties, the court may order a
trial with a jury whose verdict has the same effect as if trial by

jury had been a matter of right.
‘History:  Sup. Ct. Order, 67 W (2d) 690.

805.03 Failure to prosecute or comply with procedure
statutes. Foi failure of-any claimant to prosecute or for
failure of any party to comply with the statutes governing
procedure in civil actions ot to. obey dny order of court, the
court in.which the action s pending may make such orders in
regard to the failure as are’just, incliding but not limited ‘to
orders authorized under s. 804.12 (2) (2). Any dismissal
under this section operates as an adjudication on the merits
unless the court in its order for dismissal otherwise specifies

for good cause shown recited in the order. A dismissal onthe
merits may be set aside by the court on the grounds specified

in-and in accordance with s. 806.07. A dismissal not on the

merits may be set aside by the court for good cause shown and

within a reasonable time.

History: .. ‘Sup. Ct. Order, 67 W (2d) 690

Complaint was dismissed. for non-compliance with pre-trial order to
prodl;ce medlcal report. Trispel v: Haefer, 89 W (2d) 725, 279 NW (2d) 242

(197

Iudgment dismissing action was void fOI lack of advance actual notice of
dismissal which defined “failure to prosecute” standard. Neylan v Vorwald
124 W (2d) 85, 368 NW (2d) 648 (1985).

See note to 802.10, citing Gaertner v. 880 Corp 131 W (2d) 492, 389 NW
(2d):59 (Ct. App. 1986) .

.. Dismissal for failure to prosecute within year of filing xequued notice of
standards. Rupert v. Home Mut . Ins. Co., 138 W'(2d) 1, 405 NW (2d) 661 (Ct
App. 1987).

Dismissal under this section 1s presumpnvely with prejudice. Where plain-
tiff failed to show “good cause” for delay, appeals court erred in dismissing
without prejudice; Maxshall-Wls v. Juneau Squaxe 139 W (2d) 112, 406 NW
2d) 764 (1987). :

Dismissal for failure to prosecute wasn’t abuse of discretion,. Prahl v.
Btosamle, 142 W (2d) 658, 420 NW (2d) 372 (Ct. App. 1987) :

805.04 Voluntary dismissal: effect thereof. (1) By PLAIN-
TIFF; BY STIPULATION. An action may be dismissed by the
plaintiff without order of court by serving and filing a notice

‘of dismissal at any time before service by an adverse party of

responsive pleading or motion or by the filing of a stipulation
of dismissal signed by all parties who have appeared in the
action. :Unless otherwise stated in the notice of dismissal or

stipulation, the dismissal is not on the merits, except that a
‘notice of dismissal operates as an adjudication on the merits
‘when filed by a plaintiff who-has once dismissed in-any court

an action based on or including the same claim.

(2) BY ORDER OF COURT: Except as provided in sub. (1), an
action shall not be dismissed at ‘the plaintiff’s instance save
upon order-of court'and upon such-terms and conditions as
the court deems proper. Unless otherwise specified in the
ordet, a dismissal under this subsection is not on the merits,

(3) COUNTERCLAIM, CROSS-CLAIM AND 3RD' PARTY CLAIM.
This section applies to the voluntary dismissal of any counter-
claim, cross-claim, or 3rd party claim. A voluntary dismissal
by the claimant alone shall be made before a responsive

pleading is served, or if there is none, before the mtroductlon

of ev1dence at the trial or hearing.

(4) COSTS OF PREVIOUSLY DISMISSED ACTION. If a plamtlff‘
who has once dismissed an action in any court commences an
action based upon or including the same claim against the
samie defendant, the court may make such order for the
payment of costs of the action prev1ously dismissed ‘as it
deems proper and may stay proceedings in the action until the
plamtlff has comphed with the order.

“History: ~Sup. Ct. Ordet, 67 W (2d) 691
Assessment of attorney’s fees as condition of voluntary dismissal without
prejudice was within trial court’s discretion. Dunn v. Fred A. Mikkelson, Inc
88 W (2d) 369, 276 NW (2d) 748 (1979),
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805.05 ' Consolidation; separate trials. (1) CONSOLIDATION,
(a) When actions ‘which might have been -brought as a:single
action under s. 803.04 are pending before-the court, it may
order a joint hearing or trial of any or all of the claims in the
actions; it may order all the actions consolidated; and it may
make such orders concerning proceedings therein as may
tend to avoid unnecessary costs or delay,

(b) When' actions which might . have been brought as:a
single action under: s. 803.04 are pending before different
courts; any such action may be transferred upon motion of
any party or of the court:to another court where the related
action is pending. A conference involving both judges and all
counsel may be convened on the tecord as prescribed by s.
807.13 (3). Transfer under this paragraph shall be made only
by the joint written order of the transferring court and the
court to which the action is transferred. ,

(2) SePARATE TRIALS. The court, in furtherance of conve-
nience or to avoid prejudice; or when separate trials will be
conducive to expedition or.economy, or pursuant to s. 803.04
(2).(b), may order a separate trial of any claim, cross-claim,
counterclaim or 3rd party claim, or of any number of claims,
always preserving inviolate the right of trialin the mode to
which’the parties: are entitled.

-History: - Sup: Ct. Order,:67 W (2d).692; Sup. Ct. Order, 141 W (2d) xxii.

Judicial Council Note, 1988: Sub. (1) (b) is amended by allowing confer-
ences regarding consolidation of actions to be conducted by telephone confer-
ence; {Re Order effectrvc Jan. 1, 1988} -

805.06.  Referees.: (1) A _court in which an action is pending
may.appoint a referee who shall have such qualifications as
the court deems appropriate. The fees to- be allowed to a
referee shall be fixed by:the court and shall be charged upon
such of the parties or paid out of any fund or subject matter of
the action, which:is in the custody-and control of the court, as
the court may direct. The referee shall not retain the referee’s
report as security for compensation; but if the party ordered
to pay the fee allowed by the court does not pay it after notice
and within the time prescribed by the court, the referee is
entitléd to a ‘writ of éxecution against the delinquent party.
(2) A reference shall be the exception and not the rule. In
actions to be tried by a jury, a reference shall be made only
when the issues are complicated; in actions to be tried without
a’jury; save in matters of account and of difficult computa-
tion of damages, a reférence shall be made only: upon a
showing that some exceptional condition requires it.

(3) The order of reference to the referee may specrfy or limit
the referee’s powers and may. direct the refetee to report only
upon par ticular issues. or to-do or perform particular acts or
to receive and report evidence only and may fix the time and
place for:beginning and closing the hearings and for the filing
of the ‘referee’s report. Subject ‘to the specifications. and
limitations stated in the order, the referee has and- shall
exercise the power to regulate all proceedings in every hearing
before the: referee and to do all acts-and take all measures
necessary or proper for the efficient performance of duties
under the order. The referée may require the production of
evidence upon all matters embraced in the reference, includ-
ing the production of all books, papers; vouchers, docu-
ments, and writings applicable thereto. The referee may rule
upon.the admissibility of evidenceé unless otherwise directed
by the order of reference and has the authority -to- put
witnesses on oath and may personally examine them and may
call the parties to the action and examine them upon oath.
When 2 party so requests, the referee shall make a record of
the evidence offered and excluded in'the same manneér and
subject to the same- lrrmtatrons as a court sitting wrthout a

jury.

TRIALS 805.07

(4) (2) When a reference is made; the clerk shall forthwith
furnish the referee with a copy of the order of reference.
Upon receipt thereof unless the order of reference otherwise
provides, the referee shall forthwith set a time and place for
the first meeting of the-parties or their attorneys to be held
within. 20 days after-the date of the order of reference and
shall notify the parties or their attorneys. Itis the duty of the
referee to proceed with all reasonable diligence. Any party,
on notice to the parties and the referee, may apply to the court
for an order requiring the referee to speed the proceedings
and to make the report. If a party fails to appear at the time
and place appointed, the referee may proceed ex parte or may
adjourn the proceedings to a future day, giving notice to the
absent party of the adjournment.

-(b) The parties may. procure the attendance of witnesses
before the referee by the issuance and service of subpoenas. If
without adequate excuse a witness fails to appear to give
evidence, the witness may be punished as for a contempt and
be sub]ected to the consequences, penalties, and remedres
provided in ss. 885.11 and 885.12.

(c) When matters of aocountmg are in issue, the referee
may prescribe the form in which the” accounts shall be
submitted and in any proper case may require or receive in
eviderice a statement by a certified public accountant who is
called as a witness. Upon obJectron of a party to any of the
items thus submitted or upon a showing that the form of
statement is insufficient, the referee may require a different
form of statement to be furnished, or the accounts or specific
items  thereof to be proved ‘by oral examination of the
accountrng parties or upon Wwritten mterrogatones orin such
other manner as the referee directs.

(5 (a) The referee shall prepare a report upon the matters
submitted by the order of reference and, if required to make
findings of fact and’conclusions of law, the referee shall set
them-forth in the report. The referee shall file the report with
the clerk of the court and in an action to be tried without a

jury, unless otherwise directed by the order of reference, shall

file with it-a transcript of the proceedings and of the evidence
and the original exhibits.. The clerk:shall forthwith mail to all
parties. notice of the filing;

(b) In an action to be tried without a jury:the court shall
accept the referee’s findings of fact-unless clearly erroneous.
Within 10 days after being served with notice of the filing of
the . report any party may-serve written-objections. thereto
upon the other parties. Application to the court for action
upon the report and upon-objections thereto-shall be by
motion and upon notice. The court after hearing may adopt
the report or may. modify it or may reject it in whole-or in part
or may receive further evidence or may recommit it with
instruction. .

(¢) In an action to be trred by a jury the referee shall not be
directed to.report the evidence. The referee’s findings upon
the issues submitted are admissible as evidence of the matters
found and ‘may be read to the jury, subject to the ruling of the
court ipon any objections in point of law which may be made
to the report.

“(d) The effect of a refefee’s report is the same whether or
not the parties have consented to the reference; but, when the
parties stipulate that a reféree’s findings of fact shall be final,
only questrons of law arrsmg upon the report shall thereafter
be considered.

- History:* Sup. Ct. Older 67°W.(2d) 693 1975¢. 218

" “Trial court properly-refused to admit additional évidence on issue of fact

which referee was. appomted to resolve Kleinstick v. Dalerden, 71 W (2d) 432,
238 NW @7 14~ }

805. 07 8ubpoena 1) ISSUANCE AND SERVICE. Subpoenas

shall-be-issuedand served in.accordance with ch. 885, A
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subpoena may also be issued by any attorney of record in a
civil action or-special proceeding to compel attendance of
witnesses for deposition, hearmg or trial-in the action or
specral proceeding..

' (2) SUBPOENA REQUIRING THE PRODUCTION OF MATERIAL. A
subpoena may command the person to whom it is directed to
produce the books, papers, documents or tangrble things
designated therein.

(3) PROTECTIVE ORDERS. Upon motion made promptly and
in any event at or before the time specified in the subpoena for
compliance therewith, the court may (4) quash or modify the
subpoena if it is unreasonable and oppressive or (b) condition
denial of the motion upon the advancement by the person in
whose behalf the subpoena is issued of the reasonable cost of
producing the books, papers, documents, or tanglble thrngs
desrgnated therein. - ta

(4) FORM (a) The subpoena shall be inthe followmg form:

SUBPOENA
SIATE OF WISCONSIN
.. County
THE STATE OF WISCONSIN, To ..

Pur suant to section 805.07 of the Wlsconsm Statutes, you
are_hereby commanded to appear in person before ...
designating the court, officer, or person and place of appear-
ance], on [... .date] at .... 0 clock M., to give evidence in an
action between ..., plamtrff and .. defendant [Insert clause
requiring. the PIC oductron of materral if appropnate] Failure
to appear may result in punishment for contempt which may
rnclude monetary penalties, 1mprrsonment and other sanc-
tions. Issued this .... day.of ...;, 19...

[Handwrztten Szgnature]
Attomey for [identify party]
(or other official title)

- [Address]

o ' . s [Telephone Number]

(b) F ora subpoena requiring:the production of material,
the following shall be inserted in the foregoing form: You are
further commanded to bring with you the following: [describ-
ing as accurately as possible the books, papers, documents or
other-tangible things sought].

< (5) SUBSTITUTED SERVICE. A subpoena may be served in the
nianner provided in s. 885:03 except that substituted personal
sérvice may be ‘made only as'provided in's. 801.11 (1) (b) and
except that officers, directors, and managing agents of public
or prrvate corporations subpoenaed in theiriofficial capacity
may be served as provided in s. 801:11.(5) (a).

“(6) Motions under sub (&)} may be heard as prescrrbed in 's.

807:13.

History: Sup. Ct. Order, 67W(2d) 697 1979 c. 110 Sup. Ct.-Order, 141
W (2d) xxiii;- 1987 a.°155.

. Judicial Council Note, 1988: . Sub. (6) [created] allows motrons for protec-
tive c])rders to- be heard by telephone conference ‘[Re Order effectrve Ian 1,
1988] 5 -

Courtmay quash under (3) only subpoena to compel productron of tangrble
tlungs not subpoena to compel attendance of witnesses. State v. Grlbert 109

W '(2d) 501,326 NW (2d) 744 (1982).

805.08 .-Jurors. (1) . QUALIFICATIONS, - EXAMINATION. The
court shall examine on oath each person who is called as a
juror ‘to discover whether the juror is related by blood; or
marriage to any party or to any-attorney appearing in the
case, or has any financial interest in the case, or has expressed
or formed any oprmon or is'aware of any-bias or prejudice in
the case. If a juroris not indifferent in the case, the juror shall
be excused. Any party objecting for' cause to, a juror may
introduce evidence in support of the objection. This section
shall not be construed as abridging in any manner-the right.of
either:party to supplement the court’s examination of any

87-88 Wis, Stats, 4084

person as to qualifications, but such examination shall not be
repetitious or based upon hypothetical questions.

(2) NUMBER OF JURORS DRAWN. A sufficient numberof
jurots shall be called in the”action so that the number
applicable under s. 756.096 (3) (b) remains after the exercise
of all peremptory challenges to which the parties are entitled
under sub. (3). The court may order that-additional jurors be
impaneled. In that case, if the number of jurors remains more
than required at the time of the final submission of the cause,
the. court shall determine by lot: which jurors shall not
participate in deliberations and discharge them.

(3) PEREMPTORY CHALLENGES. Each party:shall be entitled
to 3 peremptory challenges which shall be exercised altér-
nately, the plaintiff begifining; and when any party declines to
challenge in turn, the challenge shall be made by the clerk by
lot. The parties to the action shall be deemed 2, all plaintiffs
being one party-and all defendants being: the other party,
except that in case where 2 or more defendants have adverse
interests, the court, if satisfied that the due protection of their
interests so requires, in its discretion; may allow peremptory
challenges to the defendant or defendants on each side of the
adverse interests, not to exceed 3.. Each side shall be entitled
to one peremptory challenge in addition to those otherwise
allowed by law if additional jurors are to be 1mpaneled under
sub. (2). .

" (8) Jury VIEW. On motion of any party, the jury may be
taken to view any property, matter or thing relating to the
controver sy between the parties when it appears to the court
that the view is necessary to a just decrsron The moving party
shall pay the expenses -of-the 'view.” The expenses shall
afterwards be ‘taxed like other legal costs if the party who
incurred them prevailsin the action:

.. History: - Sup. Ct. Order, 67 W(2d) 698; 1975 & 218; 1977 ¢.318; 1977
447-s. 210; 1983 a. 226.

Judicial Council Note, 1983: Sub (2) is amended by replacing the concept
of “alternate” jurors with a provision allowing the court to order the - impanel-
ing of additional jurors. ' The panel is then reduced-to the proper size by lot
immediately prior to final submission of the cause These changes are intended
to promote an attentive attrtude and a collegral relatronshrp among the mem-
bers of the jury.”

The first sentence. of prior sub. (3) is:moved to sub. (2):for more logical
placement in the statutes. The reference to “alternate’” jurors in the final sen-
tence is changed to “additional” jurors to reflect the modification of sub (2)
[Bill320-S]

Case law-makes clear: thatchallenge for principal cause cannot. be predr-
cated on a ground not delineated in (1)., Therefore, disqualification because of
a juror’s affiliation or interest in the insurance mdustry requires proof of bias
or prejudice. Nolan v. Venus Ford, Inc’ 64 W.(2d). 215,218 NW (2d) 507:

.Trial court did not abuse discretion in failing to strike for cause 3 veniremen
who were friends of a prosecution witness where there was no showing of prob—
able prejudice. ‘Nybergv: State, 75 W' (2d) 400, 249 NW'(2d) 524

Mere: expressron of predetermmed opinion as to guilt during voir dire does
not disqualify juror per se. Hammrll v. State, 89 W (2d) 404,.278 NW (2d).821
1979). .,

Drsproportronate representatron of gr oup in one array is msufflcrent to es-
tablish systematiciexclusion. State v. Pruitt, 95 W (2d) 69, 289. NW (2d) 343
(Ct. App.-1980). .

Trial court, srttmg as trier of fact committed error of law i m makmg and
relying on unrequested unannounced unaccompanied and unrecorded view
of accident scene in -assessing evidence produced at ‘trial. -American Family
Mut. Ins. Co. v..Shannon, 120 W (2d) 560, 356.NW (2d) 175 (1984),

See note to 752. 35 citing State v. Wyss, 124 W (2d) 68l 370 NW (2d) 745
(1985)."

" “Guarantees of open public proceedings ‘in‘criminal trials includes voir dire
examination of potential jurors. Press-Enterprrse Co.v. Superior Court of Cal.
464.US 501 (1984).

" No new trial was required where juror’s failure to drsclose during voir diré
was hatmless. Mc Donough Power Equrpment Inc. v Greenwood 464 US
548 (1984) : :

805. 09 Juries of lewer than 12 flve-slxths verdict. 1)
Jury. The jury shall consist of a number of persons deter-
mined under s. 756.096 (3) ). ‘

(2) VERDICT. A verdict agt eed to by ﬁve-srxths of thej ]urors
shall be the verdict of the j jury. If more than one question
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must be answered toarrive ata verdict on the same claim, the

same five-sixths of the jurors must agree on all the questions.
History: Sup. Ct. Order, 67 W.(2d) 700;.1977 c. 318; 1977 c.. 447 s. 210.

“Claim-by-claim” analysis of multiple-question verdicts discussed. Giese v.
Montgomery Ward Inc 111 W (2d) 392, 331 NW (2d)’ 585 (1983)

805. 10 Exammatlon of witnesses, argumenls. Unless the
judge otherwise orders, niot more than one attorney. for each
side shall examine or cross-examine-a witness and not more
than 2 attorneys on each. side shall sum up-to the jury.- The
plaintiff shall-be. entitled to the opening and final rebuttal
arguments.. Plaintiff’s rebuttal shall be limited to matters
raised by any adverse party in argument. Waiver of argument
by. either; party :shall not preclude the-adverse party from
making any argument which the adverse party would other-
wise have been entitled to make. Before the argument is
begun, the court may limit the time for ar, gument

.. History:  Sup. Ct. Order, 67 W (2d) 701; 1975 ¢. 218. _

Attorney’s concession during closing arguinent that client was neghgent
could not be construed.as binding admission.. Kuzmic V. Kreutzmann, 100 W
(2d) 48, 301 NW (2d) 266 (Ct..App.. 1980).

This- section authorizes judge to allow more than 2 attor neys on each srde to

sum up to jury but;judge may not limit to fewer than 2 oneach side. In'Interest
ofC E:W. 124 W (2d) 47, 368 NW. (2d)- 47 (1985)

805 11 Objections, excepllons (1) Any party who has fair
oppor tumty to object before a ruhng or order.is made must
do so.in order to avoid warvrng efror.  An ob]ectron is not
necessary after a rulrng ot order is made.
@A party raising an. ‘objection must specify the grounds
on which the party predicates the objection or claim of error.
- (3). Exceptions shall never be made

. (4) Bvidentiary objections are govemed by s. 901 03
History: Sup.Ct. Order 67W(2d) 701,.1975¢. 218, .

805 12 Specral verdicts: (1) Use: Unless it orders other-
wise, the court shall direct the jury to returna specral verdict;

The verdrct shall be prepatéd by the court in the form of

writtén quéstions relating only to material issues of ultrmate
fact and admitting a direct answer. The j jury shall answer in
writing. Incasésfounded upon neglrgence, the court need not
submit separately any particular respect in which the party
was allegedly neg]rgent The court may also direct the j 1ury to
find upon particular questions of fact.

(2) OMITTED ISSUE. When some material issue of ultrmate
fact  not “brought to " the attention of the trial court - but
essential to sustain the judgment is omitted from the verdict,
theissue shall be deemed determined by the court in conform-
ity with its ]udgrnent and the failure t6' request a finding by
the j jury on. the issue- shall be deemed a waiver of j jury trral on
that issue.

.{3)..CLERK’S ENIRIES AFIER VERDICT. Upon recervrng a
verdict, the- clerk shall make an entry on the minutes specify-
ing the time the vérdict was received and the court’s order
setting time.for motions after verdict. under s, 805 16.. The
verdict and special findings shall bé filed. - -

History: Sup. Ct. Order, 67 W (2d) 702; 1975 c. 218.

" If court.can'find as matter of law that party is causally negligent, contrary to
‘]ury ’s answer,. and jury attributes some degree of comparative negligence to
that party, court should change causal negligence answer and permit jury’s
comparrson to-stand. -Ollinger v. Grall; 80 W (2d) 213,258 NW (2d) 693

See note:te 805.15, citing Fouse v. Persons, 80 W' (2d) 390, 259 NW (2d) 92.
~.See note.to 751 06 citing Schulz v. St. Mary’ s Hosprtal 81 W (2d) 638, 260
NW (2d) 783,

“Where evrdence conflicts and inconsistent theories -on cause of event are
advanced; instructions on both theories should be given. Sentell'v..Higby, 87
W (2d) 44, 273 NW (2d) 780 (Ct. App. 1978).

‘See note to 805.14, citing Westfall v. Kottke 110 W (2d) 86, 328 NW (2d)
481.(1983). "

Ambiguities in ]ur y questrons were “omrtted issues’ under (2) and therefore
properly determined by trial court, Badtke v Badtke, 122 W(2d) 7 30 364 NW
(2d) 547 (Ct: App: 1985).~

Specra] yverdict formulation in Wrsconsm Decker and Decker 60 MLR

201.
8 Pr oduct lrabrlrty verdrct formulatron in Wrsoonsm Slattery et al 61 MLR
381+ 0 . : . :

Jury.

TRIALS 805.13

805.13 ° Jury instructions; note taking, form of verdict. (1)
STATEMENTS BY JUDGE. After the trial jury is sworn, all state-
ments or comments by the ]udge to the jury or in their
presence relating to the case shall be on the record. -

'(2) PRELIMINARY INSTRUCTIONS AND NOTE TAKING. (a) After
the trial jury is sworn, the court shall determine if the j ]urors
may ‘take notes of the proceedings:

1. If the court authorizes note-taking, the court shall
instruct-the jurors that they may make written notes of the
proceedings, except the opéning statements and closing argu:
ments, if they so desire and. that the court will provide
materials for that purpose if they so request. The court shall
stress the ‘confidentiality of the notes to the jurors. Thejurors
may refer to their notes during the proceedings and delibera-
tion. The notes may not be the basis for or the object of any
motion by any party. After the jury has rendered its verdict,
the court shall ensure that the notes are promptly collected
and destroyed.

2. If the court does not authorrze note-taking, the court
shall state the reasons for the determination on the record.

...(b) The court may give additional pre]rmrnary instructions
to.,aSSrst the jury in understanding its duty and the evidence it
will:hear: - The:preliminary instructions may include, without
limitation, a-description of the nature. of the case, what
constitutes evidence and what does not, guidance regarding
the burden of -proof. and the, credibility of witnesses, and
directions not ‘to discuss the case until deliberations begin.
Any such preliminary jury instructions may be given again in
the charge at the. close of the evidence. The. additional
prelrmrnary instructions shall be drsclosed to the parties
before they are given and either party may object to any
specrﬁc instruction or propose instructions of its own to be
given prior to trial.

3) INSTRUCIION AND VBRDIC'I CONFERENCE. At the close of
the ¢évidence and before argumients to the jury, the court shall
conduct a conference with counsel outside the presence of the
At the conference, or at such earlier time as the court
reasonably directs, counsel may file written motions that the
court instruct the j jury on the law, and submit verdict ques-
tions, as set forth iri the motions.”  The court shall inform
¢ounsel on the record of its proposed action on the motions
and’ of the instructions and verdict it proposes to submit.
Cotinsel may object to the proposed instructions or verdict on
the ‘grounds - of incompleteness or other error, stating the
grounds forobjection with particularity on the record. Fail-
ure to object at the conferénce constitutes a waiver of any
error in the proposed instructions or verdict. o

(4) INsTRUCTION. The court shall instruct the jury before or
after closmg arguments of counsel. - Failure to object to a
material variance or omission between the instructions given
and-the instructions proposéd doesnot constitute a waiver of
erroi: - The court shall provide the jury with one complete set
of writtén instructions providing the burden of proofand the
substantive law to be applied to the case to be decided.

(5) REINSTRUCTION. -After the jury retires, .the court may
reinstruct the jury as to all or-any.part of the instructions
pr evrously given,or may give supplementary 1nstr uctrons asit

deems appropriate.

-Historyz:.“Sup. Ct. Order, 67W(2d) 703; 19750 218; 1979c 128; 1981 c.
358; Sup, Ct, Order, 130W(2d) xiit,, -

Judicial Council Note, 1986: Sub (2) (b)is amended to provide that pr elim-
inary instructions may include a description of the nature of the case, what
constitutes evidence and what does not, guidance regarding the. burden of
proof and the credibility of v wrtnesses, and drrectrons not to discuss the case
untrl deliberations begin. -«

-Sub. (4) is-amended to required that the court provrde the jury one written
copy of its instructions regardmg the burden of proof. [Re Order eff. 7-1-86]

Specrfic evrdentrary facts may be incorporated into instruction provided
they do'not lead jury to-believe court has prejudged evrdence State v. Dix, 86
W (2d) 474, 273 NW (2d) 250 (1979).
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(1 987%3 note to 895.045, citing Brons v. Bischoff, 89-W.(2d) 80, 277.NW (2d) 854
) Under (3), failure to object Wwaives errors of substance as well as of form
Gyldenvand v. Schroeder, 90 W (2d) 690, 280 NW (2d) 235 (1979):

Jury was properly instructed that it need not consider lower grade of offense
if it found defendant guilty of higher one. State v. McNeal, 95 W (2d) 63, 288
NW (2d)'874 (Ct: App. 1980).

Although failure to object at conference to.substantive defect in verdict con-

stituted waiver, failure to object does not preclude court’s consideration of

defect under 741.06. Clatk v. Leisure Vehicles, Inc. 96 W (2d) 607, 292 NW
(2d) 630 (1980). " :

. ’Although-objection at conference was not specific enough to preserve ap-
peal supreme court reversed. trial court under 751.06. Air Wisconsin, Inc. v.
North Cent. Airlines, Inc. 98 W (2d) 301,296 NW (2d) 749 (1980) e

Under separation of powers doctrine, 805.13 (4) and 972.10 (5) require sub-
mission to jury of written instructions on substantive law but do not require

automatic reversal when trial court fails to do so.. Instructions on burden of

ptoof and presumption of innocence are procedural, not substantrve law. In
Mattér of E. B, 111 W (2d) 175, 330 NW (2d) 584 (1983)

Where alleged error went to integrity.of fact-finding process, court exercrsed
discretion to review circumstantial evidence instruction irrespective of defend-
?ngt s ;valver of objectron State v. Shah, 134 W (2d) 246 397 NW (2d) 492

1986):. -

Jury instr uction waiver drscussed State v. Hatch, 144 W (2d) 8]0 424 NW

(2d) . (Ct. App. 1988)

805.14- Motions cha'llenging sufﬁcienc‘y‘ of evidence; mo-
tions after verdict. (1) TEST OF SUFFICIENCY OF EVIDENCE. No
motion challenging the sufficiency of the evidence as a matter
of law to support a verdict, or an answer in a'vérdict, shall be
granted unless the court is satisfied that, considering all
credible evidence and reasonable inferences therefrom in'the
light most favorable to the party against whom the motion is
made, there is no credible evrdence to sustain a ﬁndrng in
favor of such party.

(2) NONSUII ABOLISHED; MISDESIGNATION OF MOTIONS. (a)
The involuntary nonsuit is abolished. If a motron for
involuntary nonsurt rs made, it shall be treated : as a motron to
dismiss.

(b) When a party mistakenly desrgnates a motron to
dismiss as a motion for directed verdict, or vice versa; or
mrstakenly desrgnates a motion'to change answer as a motion
for judgment notwithstanding the verdict, or vice versa; or
othérwise mistakenly designates a motion challenging the
sufficiency of evidence as a matter of law, the court shall tr eat
the motion as if there had been a proper desrgnatron

(3) MOTION AT CLOSE OF PLAINTIFF’S EVIDENCE. At the close
of plaintiff’s evidence in trials to the jury, any defendant may
move for dismissal on the ground of msufﬁcrency of evidence.
If the court determines that the defendant is entitled to
dismissal, the court shall state with particularity on the record
or in its order of .dismissal the grounds upon which the
dismissal was granted and shall render judgment against the
plaintiff. B

(4) MornioN AT CLOSE OF ALL EVIDENCE. In trials to. the jury,
at the close of all evidence, any party may challenge the
sufficiency of the evidence as a matter of law by moving for
directed verdict or dismissal or by moving the court to find as
a matter. .of: law upon any . clarm or defense or upon any
element or ground thereof. , «

(5). MOTIONS AFTER VERDICI. (a) Motion for 1udgment A
motion for judgment on:the verdict is not required. If no
motion after verdict is filed within the time period specified in
s. 805.16, judgment shall be entered on the verdict at the
expiration:thereof. If a motion. after verdict is timely filed,
judgment on the verdrct shall be entered upon denral of the
motion..

~ (b) Motion for ]udgment noththstandmg verdzct A party
against whom a verdict has been rendered may move .the
court for judgment notwithstanding the verdict in the event
that the verdict is proper but, for reasons evident in the record
which bear: upon matters not included in the verdict, the
movant should have judgment. - .

justice.
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*(¢) Motion to change answer. Any party may move the

court to change an answer in the verdict on the ground of

insufficiency of the evidence to sustain the answer.

(d) Motion for directed verdict: A party who has made a
motion for directed verdict or dismissal on which the court
has not ruled:pending return -of the verdict may renew the
motion after-verdict. In the event the motion is granted, the
court may enter judgment in accordance with the motion.

(€) Preliminary motions. It is not necessary to move for a
directed verdict or dismissal prior to submission of the case to
the .jury- in order to move ‘subsequently for a judgment
notwithstanding the verdict or to change answer.

() Telephone hearmgs Motions under this subsectron may
be heard-as prescribed i ins. 807.13.

< (6) GROUNDS TO BE SIATED WITH PARTICULARITY. In any
motion challenging the sufficiency of evidence, the grounds
of .the motion shall be stated with particularity. Mere
conclusory statements and statements lacking express refer-
ence to the specific element of clai or defense as to which the
evidence is claimed to be deficient shall be deemed insufficient
to entitle the movant to the order sought. If the court grants a
motion challenging the sufﬁcrency of the evidence, the court
shall state on' the record or in writing with part1cularrty the
evrdentrary defect underlying the order.

“(7) EFFECT OF ORDER OF DISMISSAL. Unless the court in its
order for dismissal otherwise specifies for good cause recited
in"the order, any dismissal under this sect1on operates as an
ad]udrcatron upon the merits.

(8) NONWAIVER, A party who moves for dismissal or for a
directed verdict at-the close of ‘the evidence offered by an
opponent may offer evidence in the event that the motion is
not granted without having reserved the right to do so and to
the same extent as if the motion had not been made. A
motion for a directed verdrct which is not granted is not a
waiver of trial by jury even though all parties to the action
have moved for directed verdlct ‘

) INVOLUNI’ARY DISMISSAL OF COUNIERCLAIM CROSS-
CLAIM OR 3RD PARTY CLAIM. This section applies to counter-

clarms, cross-clarms and 3rd party claims. :

History: Sup. Ct. Order, 67W(2d) 704; Sup. Ct. Order, 67W(2d) ix; 1975
c. 218; Sup. Ct. Order, 73W(2d) XXXi; Sup Ct Order, 118W(2d) xix; Sup. Ct.
OIder 141 W (2d) xxiii. .- .

Judicial Council Committee’s Note, 1976 Sub (3) applies only to trials to
the jury, codifying Household Utilities, Inc. v. Andrews Co., 71 Wis. 2nd 17
(1976).“The standard for granting a motion under sub.-(3)-s found in sub, (1).
Motions .madé¢ by a defendantfor. dismissal. after a plaintiff has completed
presenting his evidence in trials to the. court is governed by s. 805.17.(1). [Re
Order effective Jan. 1,1977]

:~ Judicial Council Note; 1984: -~ Sub. (5) (a) is‘amended by eliminating the
requrrement for a motion before judgment is entered on a verdict. [Re Order
effective July 1, 1984] |

Judicial Council Note, 1988: Sub. (5) () [ereated) allows motions after ver-
dict to be heard by telephone conference. [Re Order effective Jan. 1,:1988]

Inconsistent verdict, if not timely remedied by reconsideration by jury, must
result in new trial unless party injured by inconsistency waives portion of its
damage claim and waiver does not result in change of prévailing party as found
by jury. Westfall v, Kottke, 110w (2d) 86, 328 NW (2d) 481 (1983). -

805.15 . New: Irrals. (1) MOTION A party may move to set
aside a verdict and for a new trial because of errorsin the trial,
or because. the verdict is contrary to law:or to.the weight of
evidence, or because of excessive or inadequate damages, or
because of newly-discovered evidence,-or in“the interest of
‘Motions under this. subsection may be heard as
prescribed “in-'s. 807.13., ‘Orders granting a new: trial on
grounds other than in the interest of j “justice, need not include
a finding that granting a new trral is also in the interest of

justice. -

2 ORDER, Every order grantrng a new trral shall specify
the' grounds therefor. ‘No order granting a new trial shall be
valid -or effective unless the reasons that prompted the court
to make such order are set forth on the record, or in the order




Electronically scanned images of the official published statutes.

4087 87-88 Wis. Stats.
or'in a writtén decrsron In such order, the court may grant,
deny or defer the awarding of costs.

(3) NEWLY-DISCOVERED EVIDENCE. A new trral shall be
ordered on the grounds of newly-drscovered evrdence if the
court finds that; " *

' (a) The evidence has comé to the movmg party s notice
after trial; and -

(b) The movrng party’s failute to drscover the ‘evidence
earlier did not_ arise from lack of drlrgence in seekrng to
discover it; and .

(c) The evidence is materral and:not cumulatrve and

(d) The new evidence would probably changé the result.

. (4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court
grants a motion for judgment notwithstanding the verdict, or
a motion to change answer and render-judgment in accord-
ance with the answer so changed, or a renewed motion for
directed verdict, the court shall also riile 0% ‘the motion for
new trial, if any, by detéfmining whether it should be granted
if ‘the judgment is thereafter vacated ‘or reversed, and shall
specify the grounds for granting or denying the motion for
new trial. If the motion for a new trial is.thus conditionally
granted and the ]udgment has been reversed on appeal, the
new trial shall proceed unless the appellate court,shall have
otherwise or rder ed. In'case the motion for a new trial has been
conditionally denied, the. appellee may assert error in that
denial; and if the Judgment is reversed on appeal subsequent
proceedings shall be in accordance with the order of the
appellate court.

(5) AppEAL. ‘If the court denres a motion for ]udgment
notwithstanding the verdict, or @ motion to change answer
and render judgment in accordance with the answer’so
changed, or a renewed motion for directed verdict, the party
who prevailed on that motion may, as appellee, assert for the
first time, grounds which entitle the party to a new trial in the
event the-appellate court concludes that the trial.court erred
in denying the motion for judgment notwithstanding the
verdict or motion to change answer and render judgment in
accordance with the answer so changed, or a renewed motion
for directed verdict. If the appellate court reverses the judg-
ment, nothing in this section:precludes it from: determining
that the appellee is entitled to a new trial, or from directing
the trial court to determine whether a new trial shall be
granted.

(6) EXCESSIVE OR INADEQUATE VERDICTS. If a trial court
determines that a verdict is excessive or inadequate, not due
to perversity or prejudice or as a result of error during trial
(other than an error as to damages), the court shall determine
the amount which as a matter of law is reasonable, and shall
order a new trial on the issue of damages, unless within 10
days the party to whom the option is offered elects to accept
judgment in the changed amount. If the option is not
accepted, the time period for petitioning the court of appeals
for leave to appeal the order for a new trial under ss. 808.03
(2) and 809.50 commences on the last day of the option
period.

History:  Sup. Ct. Order, 67 W (2d) 708; 1975 c. 218; 1979 c. 110; 1983 a.
219; Sup. Ct. Order, 141 W(2d) XXiii.

Judicial Council Note, 1983: Sub. (6) is amended to codify the holding of

Wick v. Mueller, 105 Wis. 2d 191, 313 N.W. 2d 749 (1982) that orders for new
trials under this subsection are not appealable as of right and that the time
period for seeking leave to appeal under ss. 808.03 (2) and 809.50, stats., is
computed from the last day of the option period set forth in the trial court’s
order. [Bill 151-S]

Judicial Council Note, 1988: Sub. (1) is amended to allow motions for new
trial to be heard by telephone conference. [Re Order effective Jan. 1, 1988]

Statement that verdict is contrary to the weight of evidence will not support
order granting new trial in interest of justice. DeGroff v. Schmude, 71 W (2d)
554, 238 NW (2d) 730.

In personal injury action it is not grounds to grant new trial merely because
expert listed under pretrial order is not called as witness at trial and expert’s
Egg;)rzt is admitted. Karl v. Employers Ins. of Wausau, 78 W (2d) 284, 254 NW

55.

judgment until the close of all the evidence.

TRIALS 805.17

Where answer to one material question shows that jury made answer per-
versely, court should set aside entire verdict unless satisfied that other ques-
tions were not affected by such perversity Fouse v. Persons, 80 W (2d) 390,

259 NW (2d) 92.-

If thereisa reasonable basis for the tr] 1al court’s determmatron under (6) as
to the proper amount, it will be sustained. See note to 907.02, crtmg Koele v.
Radue, 81 W.(2d). 583,260 NW (2d) 766.

Where jury award of damages was so inadequate as to indicate prejudice,

“trial court did not abuse discretion by ordering new trial on all issues. Larry v,

Commercral Union Tns. Co. 88 W-(2d) 728, 277 NW (2d) 821 (1979).

. Order for new trial under 805.15 (6) is not afinal order and is not appealable
‘as of right under 808 03 (1) Earl v, Marcus, 92 W (2d) 13 284 NW (2d) 690
(Ct. App.'1979). '

Sub. (6)-establishes commencement of 10-day. appeal period. Wick v. Muel-
ler 105 W (2d).191, 313 NW.(2d) 799 (1982). .

Shockmgly low award of damages justified new trral on that issue. Westfall
v:Kottke, 110 W (2d) 86, 328 NW (2d) 481 (1983).

Court may-order retrial under (6) on punitive damages alone.- Badger Bear-
ing v. Drives & Bearings, 111 W (2d) 659, 331 NW (2d) 847 (Ct. App. 1983).

See note’to 752 35 cmng State v. McConnohre, 113 W (2d) 362, 334 NwW

"(Zd) 903. (1983)

805 16 Time for motrons after verdrct (1) Motrons after
verdict shall. be filed and served wrthrn 20 days after the
verdrct is rendered -unless. the court, wrthln 20 days after the
verdict is rendered sets.a longer time by an order specifying
the dates for filing motions, briefs or other documents.

..(2) ‘The time for hearing arguments on motions after
verdrct shall ‘be not less than.10 nor more than 60 days after
the verdict is rendered, unless enlar ged pursuant to motion
unders. 801.15.(2) (a).

(3)If an order gr antrng or. denying a motion after verdrct is
not entered within 90.days. after the verdict is rendered, the
motion shall be deemed denied, and judgment entered on the
verdict.

() Notwrthstandrng sub. (1) a motron for a new trial
based on newly discovered evidenece may be made at any time
within one year after verdict. Unless an order granting or
denyrng the motion is entered within 90 days after the motion

is made, it shall be-deemed denied.

Hrstory Sup,.Ct. Order, 67 W. (2d) 711; Sup. Ct. Or der 118 W (2d) xix;
Sup. Ct. Order 136 W (2d) xxvii.

Judicial Council Note, 1984: The requrrement that the judge set dates for
filing and hearing motions:after verdict is repealed in favor of a time limit for
such motions. The prior rule encouraged fiivolous motions and caused unnec-
essary. hearings. [Re Order effective July I, ,'1984]

Judicial Council Note, 1986: Sub. (1) specifies that the trial court may allow
more than 20 days for motions after verdict to be filed, if a schedule for the
filing-of motions'and suppor ting materials is orderéd- withifi that time.

‘Sub’ (2)clarifies that the time for Hearing motions after verdict may be
enlarged upon motion and good cause shown. However, any such enlargement
does not affect the requirement that the motion be decided within 90 days after
the verdict is rendered. See sub. (3) and s. 801.15 (2) (c), Stats

Sub. (4) is revised to require that a motion for new trial based on newly
discovered evidence be decided within 90 days after it is made. The prior stat-
ute required such motions to be decided within 30 days after hearing, but did
g;)]t require the hearing to be held within any specified time. [Re Order eff. 7-1-
Motions for directed verdicts and motions to dismiss made at close of plain-
tiff’s case are motions challenging sufficiency of evidence under this section.
(Ji:t;rgtla;r Co. v. Milwaukee Area Dist. Board, 105 W (2d) 1, 312 NW (2d) 813

Time periods under this section may not be enlarged by showing excusable
neglect under 801.15 (2) (2). Brookhouse v. State Farm Mut. Ins. 130 W (2d)
166, 387 NW (2d) 82 (Ct. App. 1986).

Failure to present timely postverdict motions doesn’t deprive court of ap-
peals of jurisdiction to review judgment. Hartford Ins. Co. v. Wales, 138 W
@2d) 508 406 NW (2d) 426 (1987).

Once trial court loses authority to set aside verdict under this section by
failing to act within 90 ays, it cannot achieve same result by vacating judgment
under 806.07 (1) (h). Manly v. State Farm Fire and Cas. Co., 139 W (2d) 249,
407 NW (2d) 306 (Ct. App. 1987).

805.17 Trial to the court. (1) MOTION AT CLOSE OF PLAIN-
TIFF’S EVIDENCE. After the plaintiff, in an action tried by the
court without a jury, has completed the presentation of his
evidence, the defendant, without waiving his right to offer
evidence in the event the motion is not granted, may move for
a dismissal on the ground that upon the facts and the law the
plaintiff has shown no right to relief. The court as trier of the
facts may then determine them and render judgment against
the plaintiff on that ground or may decline to render any
If the court
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renders judgment on the merits against the plaintiff, the court
shall make findings as provided in sub. (2). Unless the court
in its order for dismissal otherwise specifies, a-dismissal under
this section operates as an adjudication upon the merits.

(2) ErrecT. In all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the ultimate facts
and state separately its conclusions of law thereon. The court
shall- either file its' findings and conclusions prior to or
concurrent with rendenng judgment; state them orally on the
record following the close of evidence or set them forth in an
opinion or memorandum of decision filed by the ¢ourt. In
granting or refusing interlocutory injunctions the court shall
similarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action. Requests for
findings are not necessary for purposes of review. Findings of
fact shall not be set aside unless clearly erroneous, and due
tegard shall be given to the opportunity of the trial court to
Judge the credxblhty of the witnesses. The findings of a referee
may be adopted in whole or part as the findings of the court.
If an opinion 6r memorandum of decision is filed, it will be
sufficient if the findings of ultimate fact and conclusions of
law appear-therein. If the court directs a party to submit
proposed findings and conclusions, the party shall serve the
proposed findings and conclusions on all other parties not
later than the time of submission to the court. The findings
and conclusions or memorandum of decision shall be made as
soon as practicable and in no event more than 60 days after
the cause has been submitted in final form.

(3) AMeNDMENT. Upon motion of a party made not later
than 10-days after entry of judgment the court may amend its
findings or make additional findings and may amend the
judgment acqordmgly The motion may be made thh a
motion for a new trial. ’

(4) APPEAL. In actions tried by the court without a jury, the
question of the sufficiency of the evidence to support the
fmdmgs may be raised on appeal whether or not the party
raising the questlon has objected in the trial court to such

findings or moved for new trial.

History: . Sup. Ct. Order, 67 W (2d) 712; Sup. Ct. Order, 73 W (2d) xxxi;
Sup. Ct..Order, 107 W (2d) xi; Sup Ct. Oldel 130 W (2d )x1v .

Judicial Couricil Committee’s Note, 1976: Sub. (1) is based on the language
in Federal Rule 41b, and govems how a court as the trier of the facts handles a
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motion by a defendant for dismissal after the plaintiff has completed the pre-
sentation of his evidence. This adoption of the Federal Rule was the approach
taken by the Wisconsin Supreme Court in the case of Household Utilities, Inc
v. Andrews Co., 71 Wis. 2nd 17 (1976). [Re Order effective Jan. 1, 1977]

. Judicial Council Note, 1982:  Sub. (2) has been amended to allow the filing
of thie findings and coriclusioris concurrent with the rendering of the judgmient
The changes are intended to eliminate doubits as to the propriety of combining
the: findings, conclu$ions and judgment in a single document, simplifying
papetwork, minimizing storage space requirements and reducing the likeli-

,hood of errors. [Re Order effective July 1, 1982]

Judicial Council Note, 1986: Sub. (2) is amended to permit the court to.state
the findings of fact and conclusions of law on the record in open court, in licu
of filing them. The amendment conforms to the practice authorized under
Rule 52 (a), F.R.C.P. [Re Order eff. 7-1-86]

Se¢ note to 806.07, citing In Matter of Estate of Smith, 82 W (2d) 667, 264
NW (2d) 239.

Faxlute to btmg motion under (3) to correct manifest error constltutes
waiver of right to have issue considered on appeal. Marriage of Schinner v.
Schinner, 143 W (2d) 81, 420 NW.(2d) 381 (Ct. App. 1988).

805 18 Mistakes and omissions; harmless error. (1) The
court shall, in every stage of an action, disregard any error or
defect in the pleadings or proceedings which shall not affect
the substantial rights-of the adverse party.

“(2) No judgment shall be reversed o1 set aside or new trial
granted 'in ‘any action ‘or proceeding on the ground of
drawing, selection or misdirection of jury, or the improper
admission of ewdence, or for error as to any matter of
pleading or procedure, unless in the opinion of the court to
which the application is made, after an examination of the
entire action or proceeding, it shall appear that the error
complained of has affected the substantial rights of the party
seeking to reverse or set aside the judgment, or to secure a
new. trial.

History Sup. Ct. Ordel 67W(2d) 714..
Where defective summons does not prejudice defendant, non-comphance

‘with 801.09 (2) (a) is not jurisdictional error. Canadian Pac. Ltd. v. Omark-

Prentice Hydraulics, 86 W (2d) 369, 272 NW (2d) 407 (Ct. App. 1978).

See note t0 972. 10 cmng State v. Lehman, 108 W. (2d).291, 321 NW (2d)
212 (1982).

See note to Art. I,.sec; 7, citing State v. Chosa, 108 W (2d) 392, 321 NW

(2d) 280 (1982)

" See note to 903 03, citing State'v Dyess, 124 W (2d) 525, 370 NW (2d) 222
(1985).

See note to 343.305, citing State v. Bolstad, 124 W (2d) 576, 370 NW (2d)
257 (1985)
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