
CHAPTER 805

CIVIL PROCEDURE -TRIALS

80501 Jury tria l of'iight: ' 805.10 Exami nation o f witnesses; arguments. .
.805 ..02 . Advisory jury a nd trial by consent, 805. :1 1 Objections; exceptions,
805 .03 Failu re to prosecu te or comply with procedure statutes. 805. .12 Special verdicts .
805 ;04 V oluntary dismissaL• effect thereof. 80513 Jury instructions; note taking; foim of verdict,
805.05 Consol id ation ; separate oral s. 805.14 Mo tions challenging su fficiency of evidence; motio n s after verdict.
80506 Referees. 805. 15 New'tiials.
80507 S ubpoen a.. 805,16 Time for motions af'ter' verdict ..
80508 Jurors,; 805 .17 T ria l to the court.
.805. .09 J ur ies of fewer than 12 ; five-sixths verdict .. 805.18 Mistakes and omissions; harmless error .

NOTE: Chapter 805 was created by Sup. Ct. Order , 67 W (2d) 688, which for good cause shown recited in the order . A dismissal on the
contains Judicial Council Committee note s explaining each section . Statutes merits may be set aside' by the court on the grounds specifiedprior . to the i9&3-saedition also have these votes,, in and in accordance with s

. 806 .07. A dismissal not on the
805 . 01 Jury trial of right. (1) RIGHT PxESExvEn: The tight of' merits may be set aside by the court for good cause shownn and
trial by,jury as declared in article I, section 5, of the constitu- within a reasonable time,
tion or, as given by a statute andthe right of trial by the court History: Sup . cc . order, 67 w (2d) 690
shall be preserved to the parties inviolate, Complai nt was dismissed for no n -compliance with pre-trial order to

P pro duce medical report. Trispel v Haefer, 89 W (2d)'725, 279 NW (2d) 242
(2) DEMAND. Any par ty entitled to a trial by jury or by the (1979)

ccourt may demand a trial in the mode to which entitled at or judgment d ismissing action was void for lack of : advance actual noticee of
dismissal which defined "failure to prosecute" stan dard. Neyl an v Vorwald,

before the scheduling conference ; or pretrial` conference, 124 w (2d) 85, 368 NW (2d) 648 (1985) .
Whichever- is held first . The demand may be made either in see note to 802, 10, citing Gae :tnerv 880 corp, 131 W (2d) 492, 389 NW

.writing or oral ly on the record (2a); s9 (cc, App 1986)
Dismissa l for failure to prosecute within year of filing required notice of

(3) WAIVER. The failure of'a party to demand in accordance standards . Rupect v Home Mut . Ins . . Co ; 138 W(2d) 1 ', 405 NW (2d) 661 (Ct .
with sub.. (2) a trial in the mode to`which entitled constitutes a APP . .: 19s7) ``

Dismissal under th is section is presumptively with prejudice Where plain-
waiver of trial in such mode The right to trial by,juiy is also tiff failed, to show "good cause" for de lay, appeals court erred in dismissing
waived if the parties or their attorneys of''record ; by written w ith o ut prejudice Marshall-Wis.s v Juneau Square, 139 W (2d) 11 2, 406 NW
stipulation filed with the court or, by an oral stipulation made (2d) 764 (1987)Dismissal for failure to prosecute wasn't abuse of discretion .. Prahl vv
in open court and entered in the record, consent to trial bythe Brosamle, 14 2 W (2d) 658,420 NW (2d) 372 (Ct App.. 1987)
court sitting without a jury,i A demand for trial by jury made -
as herein provided may not be withdrawn without the consent 805 .04 Voluntary dismissal:, effect thereof. (1) By PLAIN-
of the parties.. riFF; BY STIPULATION .' An action may be dismissed by the

History : Sup, Ct . Order, 67 W (2 d) 689 ; 1975 c 218; sup Cc oidet, l 12 plaintiff without order of court by serving and filing a notice
w (2d) x ; ; 1983 a 192. of dismissal at any time before service by an adverse party ofJudicial Council Committee Note , 1983: The tim e deadline for demanding a
j u ry trial is the schedul ing conference where that occurs before or in lieu of the responsive pleading or motion or by the filing of a'stipulation
pretrial conference because knowledge ,of the, mode, of trial is required for of dismissal signed l y all parties who have appeared in the
proper sc hedulin g. [Re Order effect ive .July 1, 1983] action. . Unless otherwise stated in the notice of dismissal orJust as legal counterclaim i n equita b le ac tion does not necessarily entitle
counter-claimant to jury trial, amendme nt by plaintiff from equity to law does stipulation, the dismissal is not on the merits,- except that a
not necessarily entitle defendant to jury trial, ifeyUicabie action was brought in notice of dismissal operates as an adjudication : on the merits
good faith : Tci-State Home Improvement Coc v Mansavage, 77 W (2d) 6 48,253 NW (2d) 474 when filed by a'plaintiff who has once dismissed in any court

Party is entitled as matter of rig h t to j u ry trial on question of fact if that an action based on or including the same claim„
issue is retried , regardless of ear lier waiver . Tesky v . Tesky, 110 W'(2d) 205,
327 NW (2d)-706 (198 .3) . ._ (2) BY ORDER OF'COURis Except as provided in sub . (1 ), a n

Under facts of case, telephone testimony was not permissible Town of Ge- act ion shall not be dismissed at 'the plaintiffs instance save
nevi v .. T ill s, 129 W (2d) 167, 384 NW (2d) 701 ( 1 986). .

Thenew Wisconsin rul es of'ciyi l procedure: Chapter s 805-807 .-Graczyk, upon order of court and upon such terms and conditions as
59 MLR 671 . the court deems proper,, Unless otherwise specified in the

order, a dismissal under this subsection is not on the merits .
805.02 Advisory jury and trial by consent. (1) In all actions (3) COUNTERCLAIM ;. CROSS-CLAIM AND .3RD PARTY CLAIM.,
not triable of right by a jury, the court upon motion or on its This section applies to the voluntary dismissal of any counter-
own initiative may try any issue with an advisoxy,jury claim, cross-claim, or 3rd party claim . A voluntary dismissal

(2) With-the consent of both parties, the court may order, a by the claimant alone shall be made before a responsive
trial with ajury whose verdict has the same effect as if trial by pleading is served, or if there is none; before the introduction
jury, had been a matter of right. of evidence at the trial or hearing . .

History: Sup Ct. Order, 67W (2d) 690 .'
(4) COSTS OF PREVIOUSLY DISMISSED ACTION . . I f a plaintiff

805 .03 Failure . to : prosecute or comply with procedure who has oncee dismissed an action in any court commences an
statutes. For, failure of any claimant to prosecute or for action based upon or, including the same claim against the
failure of any party to comply with the statutes governing same defendant, the court may make such order for the
procedure in civil actions or' to obey any'oxdet of court the payment of costs of the action previously dismissed as't
court in whichthe action :is pendingmay make such orders in deems proper and may stay proceedings in the action until the
regard to the failure as are just, including but not limited to plaintiff has complied with the order,
orders authorized under' s„ 804 ..12- (2) (a) . . Any dismissal ' History: Sup cc Or det, 67 w (zd) 691
under thi s section operates as an adjudication on the merits Assessment of attorney's fees as condition of voluntary dismissal without

prejud ice was wit hin trial court's discretion. Dunn v . Fred A Mikkelson, Incc
unless the court in its order for dismissal otherwise specifies 88 W (2d) 369, 276 NW (2d) 74 8 (1979) . .
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(4) (a) When a reference is made; the clerk shall forthwith
furnish the referee with a copy of the order of reference „
Upon receipt thereof unless the order of reference otherwise
provides, the referee shall forthwith set a time and place for
the first meeting of the par-ties. or their attorneys to be held
within 20 days after, the date of thee order of reference and
shall notify the parties or their attorneys . It is the duty of the
referee to proceed with all reasonable diligence . Any party,
on notice to the parties and the ref eree, may apply to the court
for an order requiring the referee to speed the proceedings
and to make the report. If a party fails to appear at the time
and place appointed , the referee may pr oceed ex par to or may
adjourn the, proceedings to a future day, giving notice to the
absent party of the adjournment.

(b) The parties may procure the attendance of witnesses
before the referee by the issuance and service of subpoenas . If
without , adequate excuse a witness failss to appear to give
evidence, the witness may be punished as for a contempt and
be subjected to the consequences , penalties, and remedies
provided in ss . 885 . 11 and 885 .. 12 . .

(c) When matters of accounting are in issue, the referee
may prescribe the form in which the accounts s̀hall be
submitted and in° any proper case may require or, receive in
evidence a statement by a certified public accountant who is
called as a witness , Upon objection of a party to any of the
items thus submitted or-'upon a 'showing that the form ' of'
statement is insufficient, the referee may require a different
form of statement to be furnished , or the accounts or specific
items thereof to ' be proved '' by oral examination of the
accounting parties or, upon written interrogator ies or in Such
other, manner as the referee directs .

(5) (a) The referee shall prepare a report upon the matters
submitted by the order of ' xefexence and, if required to make
findings of fact and conclusions of law, the referee shall set
them for th in the report ,. The referee shall file the report with
the clerk of ' the court and in an action to be tried without a
jury , unless otherwise directed by the order of ' reference, shall
file with it a transcri pt of the proceedings and of the evidence
and the original exhibits . : The clerk shall forthwith mail to all
parties notice of the filing ; 11 1

(b) In an action to be tried without : a ,jury the court shall
accept the referee's findings offact unless clearly, erroneous .
Within l0 days after being served with notice of the filing of
the report any party may serve written objectionss thereto
upon the other parties .,:, Application to the court for action
upon the report and upon objections thereto :shall be by
motion and upon notice..: The court after hearing mayy adopt
the report or mayy modify it or may reject it in whole- or in part
or may receive further evidence or may recommit it with
instruction

(c) In an action to be tried by a jury the referee shall not be
directed to report' the evidence . . The referee's findings upon
the issues submitted are admi ssible as evidence of the matters
found and may be read to the ,jury, subject to the ruling of' the
court upon any objections in point of law which may be made
to the report..

(d) The effect of a refe r ee 's report is the same whether or,
not the parties have consented to the reference; but, when the
patties stipulate that a referee's findings of fact shall be final ,
only questions of law arising upon the report shall thereafter
be considered

History : ' Sup Ct . Order; 67 W (2d ) b93 ; 1975 c: 218
Trial court properlyy refused to admit additional evidence on issue of fact

which referee was appointed to resolve . Kleinstick v . Daleiden, 71 W (2d) 432,
238 NW (2d) 714'

805.07 Subpoena. (1 ) ISSUANCE AND SERVICE .. Subpoenas
shall be, issued and served in, accordance with ch , 885 .. A

805 .05 Consolidation ; separate trials. (1) CONSOLIDATION,
(a) When actions which might have been brought as a single
action under s. 803 ..044 are pending before the court, it may
order ajoint hearing or trial of any or all of the claims in the
actions; it may order all the actions consolidated ; and it may
make such orders concerning proceedings therein as may
tend to avoid unnecessary costs-or delay,, .

(b) When actions which, might have been brought as a
single action under, s . . 803 .04 are pending before different
courts, any such action may be transferred upon motion of
any party or of the court -to another court where the related
actionn is pending .. A conference involving both judges and all
counsel may be convened on the record as prescribed by s ..
807 13 (3). Transfer under this paragraph shall be made only
by thet joint written order of the transferring court and the
court to which the action is transferred . .

(2) SEPARATE TRIALS,. The court, in furtherance of conve-
nience or to avoid prejudice; or when separate trials will be
conducive to expedition or :economy, or pursuant to s . . 803 .04
(2) (b), may order a separate trial of any claim, cross-claim,
counterclaim or 3rd party claim, or of any number of claims,
always preserving inviolate the right of trial in the mode to
which the parties; are entitled.
,,,History: Sup. . Ct, Order, 67 W (2d) 692; Sup,, Ct . Order ; 141 W (2d) xxii .
Judicial Council Note, 1988: Sub. . (1) (b) is amended by allowing confer-

ences regarding consolidation of actions to be cond uc t ed by telephone confer-
ence [Re Order effective Jan , 1 , 1 988]

805.06 . ' Referees. (1) A court in which an action is pending
may :appoint a referee who shall have such qualifications as
the court deems appropriate . The fees to be allowed to a
referee: shall, be fixed by the court and shall : be charged upon
such of the parties or paid, out of any fund or subject matter of
the action, which is in the custody and control of'the court, as
the court may direct . The referee shall not retain the referee's
report as security for compensation; but if the patty ordered
to pay the fee allowed by the court does not pay it after notice
and within the time prescribed by the court, the referee is
entitled to a writ of execution against the delinquent party..

(2) A reference shall be the exception and not the rule ., In
actions tope tried by a ;juxy, a reference shall be made only
when the issues are complicated ; in actions to be tried without
a jury;'.save in matters of account and of difficult computa-
tion of damages, a reference shall be made only upon, a
showing that some exceptional condition requires it .

(3), The order of reference to the referee may specify or limit
the rferee's powers and may direct the referee to report only
upon: particular issues: or to do or perform particular acts or,
to receive' and report evidence only and may fix the time and
place for, beginning and closing the hearings and for the filing
of the referee's- report . Subject to the specifications and
limitations stated in the order, the referee has and shall
exercise the power to regulate all proceedings in every hearing
before the referee and to do all acts and take all measures
necessary or proper for the efficient performance of duties
under the order.. The referee may require the production of
evidence upon all matter's embraced .in the reference, includ-
ing the production of' all books, papers, vouchers, docu-
ments, and writings applicable thereto . The referee may rule
upon. the admissibility of .evidence unless otherwise directed
by the order- of reference and has the authority to put
witnesses on oath and may personally examine them and may
call the patties to the action and examine them upon oath
When a party so requests; the referee shall make a record or
the evidence offered and excluded in the same manner and
subject to the same limitations as a court sitting without a
'jury"
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pet-son as to qualifications, but suchh examination shall not be
repetitious or based upon hypothetical questions .

(2) NUMBER of JURORS DRAWN . A sufficient number of
jurors shall be called in the action so that the number
applicable under s . 756 .096 (3) (b) remains after the exercise
of all peremptory challenges to which the parties are entitled
under sub.. (3) . The court may order that additional jurors be
impaneled. In that case, : if the number of'jurors remains more
than required at the time of the final submission of the cause,
the .e court shall determine by lot- which jurors shall not
participate in deliberations and discharge them .

(3) PEREMPTORY CHALLENGES. Each party . shall be entitled
to 3 peremptory challenges which shall be exercised alter-
nately;'theplaintiff beginning; and when any party declines to
challenge in turn, the challenge shall be made by the clerk by
lot.. The parties to the action shall be deemed 2, all plaintiffs
being one party and all defendants being the other party,
except that in case where 2 or more defendants have adverse
interests, the court, if satisfied that the due protection of their
interests so requires, in its discretion; may allow peremptory
challenges to the defendant or defendants on each side of the
adverse interests, not to exceed 3-: Each side shall be entitled
to one peremptory challenge in addition to those otherwise
allowed by law if additional jurors are to be impaneled under-
sub .:. (2).

(4) JURY VIEW, On motion of any party, the jury may be
taken to view any property, matter or thing relating to the
controversy between the patties when it appears to the court
that the view is necessary to adjust decision . The moving party
shall pay, tthe expenses of the view'. The expenses shall
afterwards be taxed like other legal costs if the party who
incurred them prevails `in the action : .

History: Sup, . Ct . Order, 67 W(2d) 698 ; 1975 c . 218; 19'7'7 c .-318 ; 197'Te .
447 s,. 210; 1983 a,, 226.

Judicial Council N ote, 1983: Sub (2) is amended by replacing the concept
of "alternate" j urors with a p rovisio n all owing the court to or d er the impanel-
ing of additional jurors:' The p anel is then reduced to the proper size by lot
immediately p rior to final s ubmission of th e cause ; T hese changes are intended
to promote an atten tive attitudee and a collegial . relationship among the mem-
bers of the,jury:

The first sentencee of',ptiot sub . (3) is moved to sub:. (2) fox- more logical
placement in the,stat utes . T he reference to "alternate',' jurors in the fin al se n-
tence is changed to "a d ditional" jurors to reflect the modification of sub. (2) . .
[Bill 320-S]

Case' law makes clear that chal lenge for principal cause cannot be predi-
cated on a ground not delineate d in (1) Therefore, disqualification because of
a j uror's affiliation or interes t in th e insurance industry requires proof of bias
or prejudice, ' IVolan v: Venus Fords Inc' 64 W (2fl)-215 ; 2 1 8 NW (2d) 5071

Trial court did not abuse discretion in failingg to strike for cause 3 veniremen
who were friends of a prosecution witness where there was no showing of prob-
able prejudice. Nybergv'State, 75 W'(2d) 400, 249 NW (2d) 524 ..

`Mere expression of pre determined opinion as to guilt during voir d ire does
not disqualify juror per-se, Hammill v State, 89 W (2d) 404,278 NW (2d).821
(1979)
Disproportiona te rep resentation of grou p in on e array is insufficient to es-

tablish system3tio exclusion . State v : PcuitE, 95 W (2d) 69, 289 NW (2d) 34.3
(qt . App 1980),,

Trial, court, sitting as trier of fact, committed error of law in making an d
relying on unrequested; unannounced, unaccompanied and unrecorded view
of accident scene in assessing evidence produced at trial, American Family
Mat, Ins Coo v .. Shannon, 120 W (2d) 560, 356 NW (2d) 175 (1984)

See note to 752 35, citing State v . Wyss, 124 W (2d) 681, 370 NW (2d) 745
(1985) .-

Guarantees <

.

of open public proceedings in'c"iiminal trials includes voir dire
examination of'potentia l ju rors ; Press-EnYec pise Co v .. Superior Court of Cal .
464 US 501 (1984),
No. new trial was required where juror's failure to disc l ose during voir dire

wa§ hazmless Mc Don o ugh Power Equipment, Inc . v Greenwood, 464 US
548 (1984)

805.09 Juries of fewerr than 12;, five-sixths verdict. (1)
JuxY The jury shall consist, of a number- of persons deter-
mined under s 756 . ;096 (3) (b)

(2) VERDICT,, A verdict agreed to by five-sixths of the jurors
shall be the verdict of the jury . If more than one question

subpoena may also be issued by any attorney of'record in a
civil action or special proceeding to compel attendance of
witnesses for deposition;: hearing or- trial in the action or
special proceeding .

(2) SUBPOENA REQUIRING THE PRODUCTION OF MATERIAL, A
subpoena may command the person to whom it is directed to
produce the books, papers, documents or tangible things
designated therein .,

(3) PROTECTIVE ORDERS .: Upon motion made promptly and
in any event at or before the time specified in the subpoena for
compliance therewith, the court may (a) quash or modify the
subpoena if it is unreasonable and oppressive or (b) condition
denial of the motion upon the advancement by the person in
whose behalf the subpoena is issued' of the reasonable cost of
producing the books, papers ; documents, or tangible things
designated therein.,

(4) FORM. (a) The subpoena shall be in the following form :
SUBPOENA'

STATE OF WISCONSIN
County

THE STATE OF WISCONSIN, To__ :
Pursuant to section .805,.07 of the Wisconsin Statutes, you

are hereby commanded to appear in person before [ . . . .
.designating the court, officei,.ox person and place of appear-

ance], on [ . ., . . dateJ at . . . . .o'clock . . .. . .M., to give evidence in .an
action between,,,,,,,,.plaintiff; and__, defendant„ [Insert clause
requiring the production of material, if appropriate ] . Failure
to appear may result in punishment for contempt which may
include monetary, penalties, imprisonment and other sanc-
tions . . Issued this . .. . .. day .of „,.; 19.. . .. . _

[Handwritten Signature]
Attorney for [identify party]

(or other official title)
: .[Address]

[Telephone Number]
(b) For- 'a subpoena requi ring the production of material,

the following shall be inserted in the foregoing form: You are
further commanded to bring with you the following : [describ-
ing as accurately as possible the books, papers, documents or•
other tangible things sought] .

(5) SussTTrurEn SERVICE . A subpoena maybe served in the
manner provided in s .. 885 :03 except that substituted personal
service maybe -made only as>provided in s. 801;11 (l) (b) and
except that officers, directors, and managing agents of public
or' private corporations subpoenaed_ in their official capacity
may be served as provided in s801 .11 (5) (a) .

(6) Motions under, sub .: (3) may b&hedrd as prescribed in s .
807 13 .

History : Sup . Ct Order, 67 W (2d) 697 ; 1 979 c. 1 1 0 ; Sup. . CC Order, 141
W (2d) xxiii; . 1 987 a 1 55. -.

; Judicial Council Note,, Sub (6) [created] a llows mot ions for protec-
tive orders to be heard y telephone conference '[Re O t dec 'e fl'ective Jan . 1 ,
•1988 ] :

Court may quash under (3) on ly subpoena to compel p rodu ction of tan gible
thi n gs, not subpoena to compel attendance of witnesses.. Sta te v .. Gilbert, 1 09
W (2d) 501 ;,326'NW (2d) 744 ( 1 982)

805.08, Jurors. (1) QUALIFICATIONS, EXAMINATION .. The
court shall examine on oath eachh person who is called as a
juror, to discover whether the juror is related by ;blood• or
marriage to any- party or to any attorney appearing in the
case, or has any financial interest in the case, or has expressed
or formed any opinion, or, is aware of any bias or prejudice in
the case :: If'a juror:is not indifferent in the case, theJur-or shall
be excused. Any party objecting for cause to a juror may
introduce evidence in support of'the objection . . This section
shall not be construed as abridging in any manner the right of
either :.party to supplement the 'court's examination of any
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805 . 13 ' Jury instructions; note taking ; form of verdict. (1)
STATEMENTS aY .lunGE . After the. trial jury is sworn, all state-
ments or, comments by the juge. to the jury or in their
presence relating to the case shall be on the record

(2)PRELIMINARY INSIRiJC' IIONS AND NOIE IAKING , ( 1)lift@I '

the trial jury is sworn, the court shall determine if'the,jurors
may take notes of the proceedings :

1 .. If the court authorizes note-taking, the court shall
instruct the jurors that they may make written notes of the
proceedings, except the opening statements and closing argu,-
ments, if they so desire and, that . the court will provide
materials for that purpose if they so request . . The court shall
stress the confidentiality of'fhe notes to the jurors .. The,;,juiors
may refer to their notes during the proceedings and delibera-
tion . The notes may not be the basis for or the object of any
motion by any party After the jury has rendered its, verdict,
the court shall ensure that the notes are promptly ollected
and destroyed .

2 .. If the court does not authorize note-taking, the court
shall state the reasons for the determination on the record .

(b) The. court may give additional preliminary instructions
to assist the jury in understanding its dutyy and the evidence it
will hear,. : . The, preliminary, instructions . may include, without
limitation, a.,description of the nature of the case, what
constitutes evidence and what does not,, guidancee regarding
the burden of proof and the, credibility of witnesses, and
directions not to discuss the case until deliberations begin ..
Any such preliminary jury instructions may be given again in
the charge at the close . of the evidence . Thee additional
preliminary instructions shall be disclosed to the parties
before tliey are given and either party may object to any
specific instruction or propose instructions of its own to be
given prior to trial .

(3) INSTRUCTION AND VERDICT C ONFERENCE,. At the close of'
the evidence and before arguments to the,jury, the court shall
conduct a conference with "counsel outside the presence of the
jury, At the conference, or at-such earlier time as the court
reasonably directs, counsel may file written motions that the
court instruct the jury on the law, and submit Verdict ques-
tions, asset forth in the motions . . The court shall infocM'
counsel on the record of its proposed action on the motions
and' of the instructions and verdict it proposes to submit ..
Counsel may object to the proposed instructions or, verdict on
'the grounds' of' incompleteness or other exi~or ; stating the
grounds for objection with particularity on the record . Fail-
ure to object at the conference constitutes a waiver of any
error in the proposed instructions or verdict

(4) INSTRUCTION, The court shall instruct the jury before or
after closing arguments of counsel . Failure to object to a
material variance or orriission between the instructions given
andthe instructions proposed does not constitute a waiver of
err•oi . The court `shall provide the jury with one complete set
of written instructions providing the burden of proof and the
substantive law to be applied to the case to be decided .

(5) RE xsrRUCrlorr :, After thejury retires, the court; may
reinstruct the jury as to all or any part of the instructions
previously given, or may give supplementary instructions as it
deems appropriate.

History : :-Sup . Ct>O: de:', 67'W (2d)<703 ; 19'750 . 218; 1979 c . 128 ; 1981 c .
358 ; S up, Ct, Order, 130 W (2d) xiii

Judicial Council Note , 1986: Sub . (2) (b) is amended to provide that prelim-
in azy in structions may include a description of the nature of the case, w hat
cons t itutes evidence an d what does not, guidance regarding the .burden of
proof and the credibi lity of witnesses ; and directions not to discuss the case
u nti l deliberations begin
; :: : :Su b:(4) isamended to required that the court provide the jury one written
copy of;its instru ctions regarding the burden of proof,' . [Re Order eff, 7-1-86]

Specific evidentiary facts may be incorporated into instruction provided
they do not lead jury ta'believe court has prejudged evidence : State v . Dix, 86
W (2d) 474, 273 NW (2d) 250 ( 1 979)

must be answered to arrive at a verdict on the same claim, the
same five-sixths of the jurors must agree on alll the, questions,,

History: Sup . Ct . Order, 67 W. (2d) 100; 19' 17 c .. 318 ; 1977 c. . 447 s . . 210 ..
"Claim-by-claim" analysis of multiple-question verdicts discussed . . Giese v .

Montgomery Ward, Inc 111 W `(2d) 392, 331 NW (M)'585 (1983) .

805.10 Examination of witnesses ; arguments. Unless the
,judge otherwise orders; not more than one attorney for each
side shall examine or cross-examine.,a witness and not more
than 2 attorneys on each side shall, sum up to the jury . The
plaintiff shall-begentitled to the opening .: and final rebuttal
arguments.. Plaintiff's rebuttal shall be limited to matters
raised by any adverse party in argument. Waiver of argument
by either , party shall not preclude the adverse ;party from
making any argument which the adverse party would other-
wise, have been entitled. : to make Before the argument is
begun, the court may limit the time for, argument

History : Sup. Ct Ox'der, . 67 W (2d) 701 ; 1975 c 218 .
Attorney's concession during closing argument that client was negligent

could not be construed : as binding admission " Kuzmidv Krentzmann, 100W
(2d) 48, 301 NW (2d) .266 (Ct ,.,App . 1980)

This section authorizes judge . to allow more than 2 attorneys on each side to
sum up to jury but judge may not limit to fewer than 2 on each side . . In Interest
of C E aW . 124 :W (2d) 47, 368 NW (2d),47 (1985) ,.

805.11 Objections; exceptions. (1) Any party who has fair
opportunity to object before a ruling of order is made must
do so . in order to avoid waiving error .. An objection is, not
necessary after a ruling or order is made. '`

(2) A party raising an objection must specify the grounds
on which the party predicates the objection or claimm of error .,

'(3) Exceptions shall never be,made .
(4) Evidentiary objections are governed by s ,901 0.3 ,.
History: Sup Ct. Order, 67 W (2d) 701 ; . 1975 c . 218 .

805.12 ' Special verdicts: (1) USE, Unless it orders other-
wise, the court shall direct the jury to return a special verdict ,
The verdict shall be prepared b y the court in the form of
wr itten questions relating only to material issues of ultimate
fact and admitting a direct an 'swer'.. Thejury shall answer' in
writing .. In cases founded upon negligence, the court need not
submit separately any particular respect in which the'par •ty
was allegedly negligent„ The court may also direct the ju ,y, to
find upon particular questions of fact .

(2) OMITTED issuE„ When some material issue of ultimate
fact not brought to the attention of the' tr i al , court but
essential to sustain the judgment i s omitted from the verdict,
the issue shall be deemed determined by the court in conform-
ity with its ;judgment and the failure to request a finding by
the jury on the issue shall be deemed a waiver, of . jury trial ,on
that issue .. .

(3), CLERK'S ENTRIES AFTER VERDICT . Upon receiving a
verdict, ' the clex•k ` shall -make an entry on the minutes specify-
ing the time the verdict was received and the,cou'rYs order
setting time for motions after' verdict under, s ,' 80516 ,, ; The
verdict and 'special findings shall be filed :

History: Sup .. Ct. Order, 67 W (2d) 702 ; 1975 c. . 218..
~" If courboan` find as matter of law that party is causally negligent, contrary to
jury's answer, , and jury attributes some degree of compazatiye ,negligence to
that party, cour t should change causal negligence answer and permit jury's
comparisonn to stand Ollinger v . Grail, 80 W (2d) 21 .3 ; 258 NW (2d) 693 . .

See note to 805. . 15, citing.Fouse v , Persons, 80 W (2d) :3.90; 259 NW (2d) 92 .
. See-note.to 7511,06, citing Schulz v St . Mary's Hospital, 81 ,W (2d)08,260

NW,(2d) 783,
`' 'Where evidence conflicts and inconsistent theories on cause of ' event are
advanced; instructions on both theories should be given .. Sentell v.: Higby, 87
W (2d) 44, 273 NW (2d) 780 (Ct App 1978)

See note to 805 1'4, citing Westfall V Kottke, 110 W (2d) 86, 328 NW (2d)

Ambiguities injury questions were "omitted issues" under (2) and therefore
properly determined by trial court .. Badtke v Badtke, 122 W (2d) 730, 364 NW
(2d) 547 (C6 App: : 1985).

Special verdict formulation in :Wisconsin Decker and Decker, 60 MLR
201 .

Product liability verdict formulation in Wisconsin. . Slatteiy'et al 61 MLA
381 , .
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-See n ote to 895 ..045 ; citing B rons v . . B ischoff, 89W(2d) 8Q 27'7NW (2 d ) 854
. ..(1979)
Under (3), failu re to object waives errors of'subs tance as well as of f'o :m .

Gyldenvand v . . Schroeder, 90 W (2d) 690, 280 NW (2d) 235 (1979) .
Jury was prop er ly instructed ,that it need not consider l ower grade of'offense

if it found defen d ant g uilty of higher one. . State v McNeal, 95 W (2d) 63,288
NW (2 d)'874 (Ct„ App . 1 980). -
Although fail u re to object at conference to substantive defect in verd ict con-

stituted waiver, failure to object does not preclude court's co n sideratio n of
defect under 75 1 . .06 . . Cl ark v .. Leisure Ve hicles, Inc .. 96 W (2d) 607, 292 NW
(2d) 630 (1980),

Althoug h o bjection at conference was not specific enou gh to p reserve ap-
peal, s up reme court reversed trial court u nder 75 1 .06. Air Wisconsi n , Inc, v ..
North Cent . Airlines, I nc . 98 W (2d) 301,'296 NW(2 d) 749 ( 1 980 )

Under separation of powers doctri ne, 805 .13 (4) an d 972 .10 (5) require sub-
mission to j u ry of written i nstructions on s ubs tantive law but d o not, require
automaticc reversal wh en trial court fai l ss to d o so; . In structions on burdenn of
proof and presumption of i nnocence are procedural, riot sub s t antive law .. In
Matter of E B 11 1 ;W (2d) 175;;330 NW (2d) 584 (1983) "
Where alleged error went to integrit y of fact-finding process, court exercised

discretio n to review circumstanti al evidence instruction i rrespective of defend -
ants waiver of o bjection, S tate V, Shah, 1 34 W (2d) 246, 397 NW (2 d ) 492
(1986)

Jury instruction waiver discussed . . S tate v . Hatch, 144 W(2d)::8 1 0, 810,424 NW
(2d) (Ct. App.. 1988).

805 . 14 Motions challenging sufficiency of evidence; mo-
tions after verdict . (1 ) TEST OF SUFFICIENCY OF EVIDENCE„ No
motion challenging the sufficiency of the evidence as a matter
of law to support a verdict, or an answer in a'vexdict, shall' be
granted unless the court is satisfied that, considering all
credible evidence and reasonable inferences therefrom in the
light most'favotable to the party against whom the motion is
made, there is no credible evidence to sustain a finding in
favor of''suck party

(2) NONSUII ABOLISHED ; MISDESIGNATION OF MOTIONS,. (a)
The involuntary nonsuit is abolished. If a motion forfor-
involuntary nonsuit is made, it shall be treated as a motion to
dismiss .

(b) When a party mistakenlyy designates a motion to
dismiss as a motion for directed verdict, or vice versa ; or
mistakenly designates a motion to change answer, as a motion
for judgment notwithstanding the verdict, or vice versa ; or
otherwise mistakenly designates a motion challenging the
sufficiency of evidence as a matter- of law, the court shall treat
the motion as if there had been a proper, designation ..

(3) MOTION AT C LOSE OF.PLAINTIFF'S EVIDENCE A t the close
of'-plaintiff's evidence in trials to the jury,,any defendant may
move for dismissal on the ground of insufficiency of evidence .
If the court determines thatt the defendant is entitled to
dismissal, the court shall state with particularity on the record
or; in its order, of dismissal the grounds upon which the
dismissal was granted and shall render judgment against the
plaintiff.

(4) MOTION AT CLOSE OF ALL EVIDENCE. In trials to thejury,
at the close of ;all evidence,., any party- may challenge the
sufficiency of the evidence as, a matter of law by, moving or,
directed verdict or, dismissal or by moving the court, to find as
a, matter of law upon any claim or defense or upon any
element: or ground thereof

(5) MOTIONS AFTER vExvici,. (a) Motion for judgment. A
motion for ,judgment on the ;verdict is not required . If no
motion after verdict is filed within the time period specified in
s . . 805 . .16, judgment shall be entered on the verdict at the
expiration thereof'. If a motion : after verdict is timely filed,
,judgment on the verdict shall be entered upon denial of the
motion ..

(b) Motion for judgment notwithstanding, verdict .. A party
against whom a verdict has been, rendered may move the
court for-judgment notwithstanding the verdict in the event
that the verdict is proper' but, for reasons evident in the record
which bear: upon matters not included in the verdict, the
movant should have judgment .

(c) Motion to change answez . Any party may move the
court to change an answer in the . verdict on thee ground of
insufficiency of the evidence to sustain the answer .

(d) Motion for directed verdict A party who has made a
motion for directed verdict or dismissal on which the court
has not ruled pending return of the verdict may renew the
motion after: verdict., In the event the motion is granted, the
court may enter judgment in accordance with the motion,

(e) Preliminary motions .. It is not-necessary to move for a
directed verdict or dismissal prior to submission of the case to
the jury, in order to move subsequently for a judgment
notwithstanding'the verdict or to change answer .,

(f) Telephone hearings . Motions under this subsection may
be heard as prescribed in s . 807 .13 . '

(s) GROUNDS TO BE STATED' WITH PARIICULARIIY , In any
motion challenging the sufficiency of evidence, the grounds
of the motion shall be stated with particularity . . . Mere
conclusory statements and statements lacking express refer-
ence to the specific element of claim or defense as to which the
evidence is claimed to be deficient shall be deemed insufficient
to entitle the movant to the order sought . If the court grants a
motion challenging the sufficiency of the evidence, the court
shall state on the recor'd or in writing with particularity the
evidentiary defect underlying the order .

(7) EFFECT OF ORDER OF DISMISSAL Unless the court in its
order for dismissal otherwise specifies for 'good cause recited
in the order, any dismissal under this section operates as an
adjudication upon the merits„

(8) NotvwnivEx, A party who moves for dismissal or for a
directed verdict at the close of the evidence offered by an
opponent may offer evidence in"tle event that the motion is
not granted without having reservedd the right to do so and to
the same extent as if the motion had not been made .. A
-motion for a directed verdict which is not granted is not a
waiver of trial by ,jury'eyen though all parties to the action
have moved for,directed verdict '

(9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSS-
CLAIM OR 3RD PARTY eLAiM .. This section applies to counter-
claims, cross-claims and 3rd party claims .

History : Sup . Ct. Order, 67 W (2d) 704 ; Sup . Ct , Order, 67W (2d) ix; 1975
c . 2 1 8; Sup.. Ct. Order', 73 W(2d) xxxi; Sup Ct„ Order, 118 W(2d) xix; Sup . . Ct,.
Order, 141 W (2d) xxiii .

Judicial Council Committee's Note, 1976: Sub.. (3) appl ies only to trials to
the j ury, co d ifying Household Ut ilities, Inc . J . Andrews Co ., 71 Wis : 2nd 17
( 1 9'76) The stan dar d for a motion under sub. (.3) is found i n sub : ( 1 ):
Motions made by a defend ant for dismissal after a plaintiff has completed
prese ntinghis evid ence in trial s to the court is governed by s . 80517(l), [Re
Order, effective J an 1 1977)

Judicial Council Note ; 1984: Sub (5) (a) is amended by eliminating the
req uirement for a motion before judgment is entered on a verdict, [Re Order
effective July 1 , 1 984] ,

Judicial Council Note, 1988:' Sub. . (5) (f) [created] allows mo tions after,ver-
dic't t o be heardd by telephone conference . [Re Order effective ;Jan, 1, 1988

Inconsis tent verd ict, if n ot time ly remed ied by reconsideration by jury, must
result in new trial unless par ty injured by inconsistency waives portion of its
d amage claim andwaiver does not result i n change of prevailing party as found
by jury. Westfall v . Kott ke ; 1 1 0 W (2d) 86;:328 NW (2d) 481 (1983)

805.15 New trials . (1 ) MOTION A ;.party may move to set
aside a verdict and for a new trial because'of'errors in the trial,
or because the verdict is contrary to law or to the weight of
evidence, or because of excessive or inadequate damages, or
because of newly-discovered evidence, of in the interest' of
;justice, .: : :Motions :- under this subsection may be heard as
prescribed in s. 807.11 ''Orders granting a new trial on
grounds other than in the interest of justice, need not include
a finding that granting a new trial is also in the interest of'
justice

(2) ORDER,, Every order granting a new trial shall specify
the gr'ounds therefor . No order granting a new trial shall be
valid or effective unless the reasons that prompted the court
to make such order are set forth on the record, or in the order
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or n.a written decision . I n such order, the court may grant,
deny or defer the awarding of costs . . -

(3) NEWLY-DISCOVERED EVIDENCE. A new trial shall' be
ordered on the grounds of newly-discovered evidence if the
court finds that :

(a), The evidence has, come to the moving party's notice
after trial; and

(b) The moving party's failure to 'discover, the `evidence
earlier did riot arise from lack of, diligence in seeking to
discover, it; and

(c) The evidence is material' and not cumulative ; and
(d) Thenew evidence would probablychange the result .,
( 4) ALTERNATE MOTIONS; CONDITIONAL ORDER.. If the court

grants a motion, or judgment notwithstanding the verdict, or
a motion to change answer and render judgment in accord-
ance with the answer so changed, of a renewed motion for
directed verdict, the court shall also rule on the motion for
new trial, if any; by determining whether it should be granted
if the ,judgment is thereafter> vacated or` reversed, and shall
specify the grounds for granting or denying the motion for
new trial :, If the motion for a-new triall is thus conditionally
granted and the ,judgment has been reversed on appeal, ;the
new trial shall proceed unless the appellate. court shall . have
otherwise ordered .: In case the motion for a new trial has been
conditionally denied,, the appellee may assert error in that
denial ; and if the judgment is reversed on appeal, subsequent
proceedings shall be in accordance with' the order of the
appellate court, :''

(5) APPEAL If the court denies a motion for judgment
notwithstanding the verdict; or a motion to change answer
and render judgment in accordance with the answer so
changed, or a renewed motion for directed verdict, the party
who prevailed on that motion may, as appellee, assert for ;the
first time, grounds which entitle the patty to a new trial in the
event the appellate court concludes that the trial :court erred
in denying the motion for judgment notwithstanding the
verdict of motion to change answer and render ,judgment in
accordance withh the answer so changed, of a renewed motion
for directed verdict . If'the appellate court reverses the judg-
ment, nothing in this section precludes it from determining
that the appellee is entitled to a new trial, or from directing
the trial court to determine whether a new trial shall be
granted .

(6) EXCESSIVE OR INADEQUATE VERDICTS . . I f a trial court
determines that a verdict is excessive or inadequate, not due
to perversity or prejudice or as a result of error, during trial
(other than an error as to damages), the court shall determine
the amount which as a matter of law is reasonable, and shall
order a new trial on the issue of damages, unless within 10
days the party to whom the option is offered elects to accept
judgment in the changed amount .. If the option is not
accepted, the time period for' petitioning the court of appeals
for, leave to appeal the order for a new trial under ss . 808 .03
(2) and 809.50 commences on the last day of the option
period . .

History: S up . . Ct . Order, 67 W (2d) 708; 1 975 c. . 218; 1979 c .. 1 1 0 ; 1 983 a .
2 1 9 ; Sup . . Ct. Order', 141 W (2d) xxiii.

Judicial Council Note, 1983: Sub. (6) is ame nded to codify the ho l ding of
Wick v . . M ueller, 105 Wis . . 2 d 191, 313 N .W. 2d 749 (1982) that or ders for n ew
trials underr this su bsection are not appeal able as of right and that the ti m e
period for seeking leave to appeal under ss . 808 ..0 .3 (2) and 809. .50, slats ., is
compu ted from the last d ay of the op tion period set forth in the t rial court's
ord er . : [Bill 1 51- 5]

Judicial Council Note, 1988 : Sub . ( 1 ) is amen ded to allow motion s for new
trial to be heard by telephone conference. . [Re O rder effective .Jan.. 1 , 1 988]

Statement that verdict is contrary to the weight of evi dence will not support
order, grant i ng new tria l in interest of,justice . DeCnoff v.. S chmude, 7 1 W (2d)
554 , 238 NW (2d) 7.30 ..

In persona l i nj u ry action it is n ot gr ounds to grant new trial merel y beca use
expert listed und er pretrial order is not cal l ed as witness a t trial and expert's
report is admi tted .. Karl v.. Emp l oyers Ins.s ofWa usau, 78 W (2d) 284,254 NW

.(2d) 255

805.17 Trial to the court. (1) MOTION AT CLOSE OF PLAIN-
ITFF ' S EVIDENCE.. After the plaintiff, in an action tried by the
court without a jury, has completed the presentation of his
evidence, the defendant, without waiving his right to offer
evidence in the event the motion is not granted, may move for
a dismissal on the ground that upon the facts and the law the
plaintiff has shown no right to relief . The court as trier of the
facts may then determine them and render ,judgment against
the plaintiff on that ground or may decline to render any
,judgment until the close of all the evidence .. If' the court
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Where answer to one material question shows that jury made answer per-
wisely, court shouldset aside entire verdict unless satisfied that other ques-
tions were'no t affected by such perve r sity, Fouse v .. Persons; 80 W (2d) 390,
259 NW (2d) 92,

If there is a reasonable basis for the trial court's determination under (6) as
t o t he proper amoun t, it will be sustained See note to 907 02, citin g Koele v..
Radue,'8} W (2d) :583; 260 NW (2d)'766 . . :

Where jury, award of damages was so inadequatee as to indicate prejudice,
trial court did not abuse discretiori'by ordering new trial on all issues . Larry v .
Commercial Union Ins;, Co . ; 88 W (2d) 728, 277 NW (2d) 821 (1979) .
Order for new trial under 805 .15 (6) is not afina l order and is not appealabl e

as of right under' 808,03 (1). Earl v Marcus, 92 W (2d) 13, 284 NW (2d) 690

Sub: (6) establishes commencement of 10-day :appeal period . Wick v. Muel-
ler, 105W (2d) 191, 313 NW (2d) 799 (1982)

Shockingly low award of'damages justified new trial on that issue . . Westfall
v ;'Kottke,'710 W (2d) 86, 328 NW (2d) 481 (1983) :

Court may order retrial under (6) on punitive damages alone . Badger Bear-
ing v Drives & Bearings, 111 W (2d) 659, 331 NW, (2d) 847 (Ct . App. 1983).

See nofe`to' 752 .35; citing State v McCohnohie; 11 .3 W (2d) .362; 334 NW
(2d) 903 (1983)

805.16 - Time for mot ions afterr verd i ct. . ( 1 ) Motions after
verdict shall, be filed and served within 20 days after the
verdict is tendered, : unless the court, within 20 days after the
verdict is rendered, sets .a longer time by an order specifying
the dates: for filing motions, briefs or, other documents,

(2) The time for hearing arguments on motions after
verdict-shall be not less than 10 nor more than 60 days after
the verdict is rendered, unless enlarged pursuant to motion
under s. . 801,15 (2) (a)

(3)-If an order granting or denying a motion after verdict is
not entered within 90 days after the verdict is rendered, the
motion shall be deemed denied, and judgment entered on the
verdict, .:

(4) Notwithstanding sub . . (1), a motion for a new trial
based on newly discovered evidence maybe. made at any time
within one-year after verdict. Unless an order granting or
denying the motion is entered within 90Q days after, the motion
is made, it shall be deemed denied

History ., Sup. Ct. Order, 67 W (2d) 711 ; Sup Ct,. Order, 118 W (2d) xix ;
Sup Ct . Order, 1:36 W (2d) xxvii :

Judicial Council Note, 1984: The requirement that the j udge set dates for
filing and hearing motions: aft er verdict is repealed in favor of a ti me limit for
suc h m otions.. The prior rule encouraged frivolous motions and caused unnec-
essary hearings [Re O rder effective July l,'1984]

'' Judicial Council Note, 1986- Sub.. (1) specifies that the trial court may allow
more than 20 days for motions after verdict to be filed, if'a schedule f'or the
filin g ofmotions and supporting material s is or d ered within that time

Sub' (2) c larifies that the time for hearing motions' after verdict may be
enlarged upon motion and good cause shown.. However, any such enlargement
doesnot affect the requirement t hat th e motion be decided within 90 days after
the verdi ct is re ndered. S ee sub .. (3) and s 80 1 .15 (2) (c), Slats

Sub . (4) is revised to require that a motion for new trial based on newly
discovered evidence be decided within 90 days after it is made. Th e prior stat-
ute required such motions to be decided wit h in 30 days after hearing, but did
not require thehearing to be held within any specified time . . [Re Order eff 7-I-
s7]
Motions for directed verdicts and motions to dismiss made at c lose of plain-

tiff's case are m otions challenging sufficiency of evidence under this section.
Jansen Co v . Milwaukee Area Dist Board, 105 W (2d) 1, 312 NW (2d) 813
(1981) ..

Time periods under this section may not be enlarged by showing excusable
neglect under 801 .15 (2) (a) . Brookhouse v. . State Farm Mut. Ins.. 1 .30 W (2d)
166, .387 NW (2d) 82 (Ct App .. 1986) ..

Failure to presen t timely postverdict motions doesn't deprive court of ap-
pea l s of j u risd iction to review judgment . . Hartford Ins .. Coo v . Wales, 138 W
(2d) 508, 406 NW (2d) 426 (1987) ..
O nce tria l court loses a uthority to set asid e verdict under this section by

failing to act withi n 90 ays, it cann ot achieve same result by vacating judgment
under 806 .07 (1) (h) . Manly v . State Farm Fire and Cas, Co, 139 W (2d) 249,
407 NW (2d) 306 (Ct App . . 1987) .
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805.17 TRIALS

renders judgment on the merits against the plaintiff, the court
shall make findings as provided in sub . (2) . Unless the court
in its order for dismissal otherwise specifies, a dismissal under
this section operates as an adjudication upon the merits . .

(2) EFFECT. In all actions tr ied upon the facts withouta jury
or with an advisory jury , the court shall find the ultimate facts
and state separately its conclusions of law thereon. The court
shall either file its findings' and conclusions 'prior- to or
concurrent with rendering judgment, state them orallyy on the
record following the close of evidence or set them forth in an
opinion or memorandum of decision filed by the court,, In
granting or refusing interlocutory injunctions the court shall
similarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action . Requests for
findings are not necessary for purposes of review . Findings of
fact shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge thecredibility of the witnesses , . The findings of a referee
may be adopted in whole or , part as the findings of the court ..
If an opinion or memorandum of decision is, filed, it will be
sufficient if the findings of ultimate fact and conclusions of
law appear therein : If the court directs a party to submit
proposed findings and conclusions , the party shall serve the
proposed findings' and conclusions on all other parties not
later than the time of submission to the court „ The findings
and conclusions of memorandum of decision shall be made as
soon as practicable and in no event more than 60 days after
the cause' has been submitted in final form .

(3) AMENDMENT . Upon motion of a party made not later
than 10 days after entry ofjudgment the court may amend its
findings or make additional findings and may amend the
judgment accordingly : . The motion may be made with a
motion for a new trial:,

(4) APPEAL. In actions tried by the court without a , jury , the
question of the sufficiency of the evidence to support the
findings may be raised on appeal whether , or not the party
raising the question has objected in the trial court to such
findings or moved for new trial.

History: Sup. Q . Order, 67 W (2d) 712; Sup. Ct. Order, 73 W (2d) xxxi;
Sup Ct Order, 107, W (2d) xi ; Sup Ct , Order, , : 130 W (2d) xiv .

Judicial Council Committee's Note, 1976: Sub . (i) is based on the language
in Federal Rule 41b, and governs how a court as the b ier, of the facts handles a
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motion by a defendant for dismissal after the plaintiff has completed the pre-
sentation of his evidence. This adoption of the . Federal Rule was the approach
taken by the Wisconsin Supreme Court in the case of Household Utilities , Tncc
v . . Andrews Co . , 71 Wis .. 2nd 17 (1976) [Re Order effective .Jan. . 1, 1977]

. Judicial Council Note, 1982: Sub , (2) has been amended to allow the filing
of' ttie findings and conclusions concurrent with the rendering of the judgment .
The changes are intended to eliminate doubts as to the propriety of combining
the findings, conclusions and judgment in a single document, simplifying
paperwork, minimizing storage space requirements and reducing the likeli-
hood of errors, [Re Orderr effective. July 1, 19821

Judicial Council Note, 1986: Sub .. (2) is amended to permit the court to state
the findingss of fact and conclusions of law on the record in open court, in lieu
of filing them .. The amendment conforms to the practice authorized under
Rule 52 (a), F R , C P„ [Re Or 'der' eft , 7-1-86]

See note to 806. . 0.7, citing In Matter of Estate of Smith, 82W (2d) 667, 264
NW (24) .239 . .

Failur e to bring motion under ' (3) to correct manifest error constitutes
waiver of right to have issue considered on appear . Marriage of Schinner v ..
Schinner, 143 W (2d) 81, 420 NW.:(2d) 381 (CL App „ 1988) .

805.18 Mistakes and omissions ;; harmless error. (1) The
court shall, in every stage ofan action, disregard any error or
defect in the pleadings or proceedings which shall not affect
the substantial ri ghts of the adverse party.

(2) No judgment shall be reversed or set aside or ' new trial
granted in any action or proceeding on the ground of
drawing, selection or misdirection of jury, or the improper
admission of evidence,.' or for error as to any matter of'
pleading or procedure, unless in the opinion of the court to
which the application is made, after an examination of the
entire action or, proceeding , it shall appear that the error
complained of has affected the substantial r ights of the party
seeking to reverse or' set aside the judgment, or to secure a
new trial ;

History: Sup Ct , Order, 67 W (2d) 714 .
Where defective summons does not prejudice defendant, non-compliance

with 801 :09 (2) (a) is not j ur isdictional error. Canadian Pac, Ltd. v . Omaik-
Prentice Hydraulics, 86 W (2d) 369, 272 NW (2d) 407 (Ct : App. . 19' 78) .

See note to 972 . 10, citing State v . Lehman, 108 W (2d) 291, 321 NW (2d)
212 (1982) .

See note to Art . I,, sec,: 7, citing State v .. Chosa, 108 W (2d) 392, : 321 NW
(2d) 280 ( 1 982) . .

See note to 903 03, citing State v Dyess, 124 W (2d) 525, 370 NW (2d) 222
(1985) .

`See note to 343, 305, citing State v . Bolstad, 124 W (2d) 576, 370 NW (2d)
257 . (1983)..
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