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APPEALS , NEW TRIALS AND WRITS OF ERROR

974.01 Misdemeanor appeals. (1) Appeals
from : the county court in misdemeanor cases are
to the circuit court for the county on the record .
Appeals from the circuit court in misdemeanors
are to the supreme court

(2) Within 15 days after, ,judgment, appeal
may be taken to the circuit court by filing a
notice of appeal with the clerk of the trial court
and by serving notice of appeal on the opposing
party or his attorney ,

(3) Within 40 days after notice of appeal is
filed the appellant shall file with the clerk eithe r
a transcript of the reporter's notes of the trial or
an agreed statement on appeal, or a statement
that his appeal can be supported by the case file
without the transcript . The appellant shall pay
the costs of preparing the transcript .. The county
shalll in all cases where xequired by the U .S. or
Wisconsin - constitution pay the costs of pre-
paring thee transcript if the defendant is
financially unable to pay the costs ..

(4) Within 10 days after the.e transcript, or
agreed statement pursuant to sub . . (5), or
statement that the appeal can be supported by
the , case file without the transcript is filed with
the clerk , the clerk shall return the case file, and
any transcript or agreed statement, or statement
as to the appeal being supported by the case file
alone, which has been filed with him to the
circuit court and shall notify the parties of such
filing in the circuit court .

(5) In lieu of a transcript on appeal, the oral
proceedings : may be presented in an agreed
statement signed by alll the parties to the appeal
This shall be a condensed statement in narrative
form of all of suchh portions of the oral
proceedings as are necessary to determination of
the question on appeal„

(6) On appeal, the circuit court has power
similar to that of the supreme court under ch .
817 to review and to affirm, reverse or modify the

,judgment appealed from, and in addition it may
order a new trial in whole or in part , which shall
be in the circuit court .

(7) At any time after the filing in the circuit
court of the returnn on appeal , any party to the
action or proceeding, upon notice unde r s . . 80115

(4), may move that the judgment appealed from
be affirmed, o r modified and aff irmed as
modified, or that the appeal be dismissed, or may
move for a new trial of a reversal . This motion
shall state concisely the grounds upon which it is
made and shall be heard on the record ,.

(8) Appeals by the state are subject to the
limitations of s . 974.05 . .

History : 1971 c . 298 ;Sup Ct Order,67 W (2d ) 783 .
The disposition made under 161 . 4 '7, with probation without

ente r ing a judgment of guilt, is not appealable to the
circuit court, because there is ' no judgment, State v .
Ryback, 64 W (2d) 574,219 NW (2d) 263

974.02 New trial. (1) In felonies, a defend ant
may move in writing or with the consent of the
state on the record to set aside a judgment of'
conviction and for a new trial in the interest of
justice, or because of error in the trial or, because
of error in the jury instructions, or because the
judgment of conviction is not supported by the
evidence or is contrary to law, or based on newly
discovered evidence ; but such motion must be
made,heard and decided within 90 days after the

,judgment of conviction is entered , unless the
court by order made before its expiration extends
such time for cause. Such motion, if not decided
within the timee allowed therefor, shall be
deemed overruled . Filing of a motion for a new
trial shall not prevent the trial court from
imposing sentence..

(2) If the trial judge is disabled or no longer in
office, his successor or another judge may hea r
anddetermine themotion .

(3) Every order granting a new trial shall
specify the grounds therefor . In the'absence of
such specification, the order shall be deemed
granted for error on the trial . No order granting
a new trial in the interests of justice shall be valid
or effective, unless the reasons that prompted the
court to make such order are set forth in detail
therein or the memorandum decision setting
forth such reasons incorporated by reference in
such or dei. -

(4) ' A new trial shall proceed in all z espects as
if there had been no former trial. The former
verdict or finding shall not be used or r eferred to
on the new trial.
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(5) A motion for a new trial is not necessary
to review errors on a trial to the court without a
.jury .

History: 1971 c 29 8.
Judicial Council Note, 1971: [A s to su b. (1)] T his

e li mina tes a motion for new tria l in misdem e anor cases . It
also recognizes the i ight 'to move for a new tri al in felo ny
c as es based on newly disc overed evi dence .

[ As to s ub . ( 4 )] Th e st ricken language is delet ed in
res p onse to the U. S. . Supr eme Cou rt decision in Benton v .
Maryland 395 US. '184 (1969) which Overruled P alk o v
Connecti cu t, 302 US , 31 9 ( 19 37) . [Bill867-Al

Where post-tr i al mot ions are no t jus tified by
prej udicial error or requ ired in the in teres t of justice,
co un s el appointed to defe nd an i ndig ent is to be com-
mended for no t prolo ngi ng the case . Sc hwamb v State,
46 W (2d) 1, 173 NW ( 2d ) 666 .

974 02 (2), S lat s, 1969, which provides, " I f' the tria l
j udge is di sa bled or no longer in office, hi s su ccessor or
another judge may hear and determi ne th e mo ti o n;" ex-
presse s the major ity r ule to the effect th at a j udge wh o is
substi tuted after the verd i ct of a jury is r eturned may
hear and determine a motion for a new tria l ; thus, w he re
after the ver dic t of the j ury was received and acce pt e d by
t h e tr ial judge the latter bec ame ill, defe ndant co uld not
complain because ano ther judge was subst ituted and
passed up on defendant's moti on for a new trial. Sta te v .
Herfel, 49 W (2d ) 513 , 182 NW (2d ) 232

Rec an tation of th e acc omplicee who had testif ied for
the state ( b y affidavit subsequen tl y ex ecu ted ) statin g that
hi s test i mo ny had been perjurious did no t con s t i tute
gro u nd s for a new trial where uncorroborated by any
other new ly discove red evi dence , and especially had no
legal sig nifi c ance in light of p os i tive identi fi ca t ion of de-
fendant b y the victim as well as an other eyewitness . Ni-
ch olas v . S ta te, 49 .W (2 d ) 683, 183 NW (2d ) 1 1
A moti on for a new tria l is a motion fox the retr ia l of

iss ues and is not an appropriate remedy for,one convicted
on a ; gu i l ty plea; however, s uch a motion mayy be deemed
a moti on for leave to w ithdraw a p lea of guilty and for a
t r ia l , an d in such a c as e the tria l court ha s inhe rent
power to hear the motion . . S tate v . Stu art , 50 W (2d ) 66 ,
18 3 NW (2d) 1 55 .

Tests for t he granting of a new trial in the i nterest of
jus tice discussed. State v Chabon ian , 50 W (2d) 574,
185 NW ( 2d ) 289 .

Acc eptance of the guilty plea could n o t be valid ate d
b y argument that defendant's acts wer e within th e pros-
cri ption s o f the charged sta tutee or t hat d efendan t d id i n
fact u nderstand the char ge, for the cour t has a duty to
fulfill the Erns t r equirements on the r ecord , a nd such
knowledge can not be imput ed to t he defendant from de-
fendant's other statement s or b y recou rse to the prelimi-
nary transcript wher e defendant never tes tified as to his
knowledge of the charg e or h is unde rsta nding of the
crime.. McAlli ster v .. State, 54 W ( 2d ) 224 , 194 NW
(2d) 639 .
A motion for a new trial o n newl y d iscovered evidence

need not be granted where the evid ence consists of th e
affidavi ts of 2 girls, one of which- says t hat t he crime was
co mmitted by someo ne el s e in ' thei r pr e sence , and the
o th er affidavi t stating that both girls were frequ e ntl y i n-
toxica ted and that af fia nt has n o recollec ti on of the al-
leged facts Swonger v Stat e, 54 W ( 2d ) 4 68, 195 NW
(2d ) 5 9 8

Newly discovered eviden ce does n ot i nc lude newly d is-
covere d imp ortance of evid ence pr eviou sly known and hot
used Vara v . State, 56 W (2d ) 390, 20 2 NW (2d) 1 0 ,

Whenn a motio n for a new trial i s based on inadeq uacy
of "represent ati on , tr ial counse l should be notified and
given an opp or tun i ty to appear . State v S immons, 57 W
(2d) 285, 203 NW (2d ) .887 . .

While -a moti on for a new tria l is dir ected to th e
discr etion of the trial court and its o rder gr anting o ne will
be affirmed unlesss ther e is an abu se o f discr etio n, that
rule is subject to . the qualifica tion that when the court has
proceeded on an erroneous v iew of th e la w , th at amounts
to an abus e of di s c retion, whi ch is also a gro und for
reversal. Sta te v Mills, 62 W (2d) 1 8 6, 214 NW (2d )
456.

Po stcon viction remedies in the 1 970's Eisenb erg, 56
MLR 69

The duties of trial couns el after conv ict ion :Eisenb erg,1975
WBB No„ 2

974 .05 State's appeal. (1) A writ of error or
appeal may be taken by the state from any :

(a) Final order or judgment adverse to the
state made before jeopardy has attached or after
waiver thereof.

(b) Order granting a new trial :
(c) Judgment and sentence or order of

probation-not authorized bylaw,

974.03 Appeals tosupreme court; time for
taking . In lieu of prosecuting a writ of error,
either party may appeal to the supreme court in
the manner provided in civil cases . . The service of
a notice of appeal or the issuance of a writ of
error shall be made within 90 days after the entry
of judgment or order appealed from . If a motion
for, a new trial has been made within the 90-day
period, an appeal from the denial of the motion
or from the judgment of conviction may be taken
within 90 days after pronouncement of the order
denying the motion or within 90 days after such
motion is deemed over ruled .

History : 19 71 c 298 .
A defendant who has failed to move the trial court for

withdrawal of his guilty plea is not entitled to seek such
relief for the first time on appeal . State v Guiden, 46 W
(2d) 328, 174 NW (2d) 488

The date of entry of judgment on the judgment roll
establishes the commencement of the period for appeal ..
State v ; Wollmei; 46 . W (2d) 334, 174 NW (2d) 491 . .

Where defendant's appeal . is not timely,, the court has
no jurisdiction to review errors . In the absence of compel-
ling circumstances, the sufficiency of the evidence will not
be reviewed where there was no motion for a new tr ial on
that ground . E r rors in instructions will not be considered
if no motionn for a new trial was made. . State v . Chaiette,
51 W (2d) 531, 187 NW (2d) 203 .

A claim of violation of a constitutional right will be
deemed waived unless timely raised in the trial court .
Tatum v State, 51 W (2d) 554, 187 NW (2d) 137.

Since 974 .01 (1) expressly provides that appeals in
misdemeanor cases are to the circuit court, attempted
recourse to 9'74 : 03 (which allows appeals to ' the supreme
court and prescribes the time for taking the same), is
precluded, for the latter statute is in turn qualified by
274 09 (1), whichh permits appeals to the supreme court
from the county court except where express provision is
made for an appeal to the circuit court , State v. Omernik,
54 W (2d) 220, 194 NW (2d) 617.

The supreme court has no jurisdiction when no motion
for a new trial is made nor appeal filed within 90 days.
Scheid v . State, 60 W (2d) 575, 211 NW (2d) 458 . .

The 90-day period is not enlarged by a defendant
procuring an extension of time within which to move for
a new trial under 974 . 02. . .State v . Shears, 64 W (2d)
639, 219 NW (2d) 24 1 .

Postconviction remedies in the 19 '70's . Eisenberg, 56
MLR 69 .

Appellate review of sentences in Wisconsin.. Swoboda,
1971 WLR 1190

974.04 Transcripts . The statutes relating to
serving and approving transcripts in civil actions
shall apply to criminal cases, but the time for
serving a proposed transcript shall be 3 months
from service of notice of appeal or 3 months from
the filing with the trial court of a writ of' error .

History: Sup Ct . Order,55W(2d) ix .
There is no reason to review by writ of etaor a denial of a

motion for postconviction relief ' based on the same ground
and same facts on which a previous petition for habeas
corpus was denied. Smith v . State, 63 W (2d) 496, 217
NW (2d) 257..
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4537 APPEALS, NEW TRIALS AND WRITS OF ERROR 974.06

(d) Order or judgment the substantive effect
of which resultss in:

1 . Quashing an arrest warrant ;
2 ,, Suppressing evidence ; or
3 :; Suppressing a confession or admission .
(2) Whenever , the defendant appeals or

prosecutes a writ of error, the state may move to
review rulings of which it complains, as provided
by s, 817, 12 .

(3) Permission of the trial court is not
required for thee state to appeal, but the district
attorney shall serve notice of such appeal or, of
the procurement of a writt of error upon the
defendant or his attorney .

History : 1971 c. 298 ; Sup, Ct. Order, 67 W (2d) 783 .
Where the state appeals from an order suppressing

evidence the defendant can ask for a review of another
part of the order, although he could not appeal directly,.
State v. . Beats, 52 W (2d) 599, 191 NW (2d) 221 .

The fact that the state can appeal from an order sup-
pressing evidence, but the defendant cannot, does not
show a denial of equal protection of the law . . State v
Withers, 61 W (2d) 37, 211 NW (2d) 456 ,

The granting of a motion to withdraw a guilty plea is
a f i nal order appealable by the state . State v . Bagnall, 61
W (2d) 297, 212 NW (2d) 122. . . .

The trial courts setting aside of a jury f inding of
defendant's guilt in exhibiting an obscene filmm preview
contrary to 944 21, and its dismissal of the information,
was not appealable by the state because it was a final
judgment adverse to the state made after jeopardy had
attached, and jeopardy was not waived; hence the judg-
ment was not within those situations from which a state
appeal is authorized by this section . . State v . Detco, Inc .
66 W (2d) 95,223 N W (2d) 859

974.06 IPostconvictlon procedure. (1) A
prisoner in custody under sentence of a court
claiming the right to be released upon the ground
that the sentence was imposed in violation of the
U.S , constitution or the constitution or laws o f
this state, that the court was without jurisdiction
to impose such sentence, or that the sentence was
in excess of the maximum authorized by law or is
otherwise subject to collateral attack , may move
thee court which imposed the sentence to vacate,
set aside or correct the sentence .

(2) A motion for such relief is a part of the
original criminal action, is not a separate
proceeding and may be made at any time . . The
supreme court may prescribe the form of the
motion,

(3) Unless the motion and the files and
records of the action conclusively show that the
prisoner is entitled to no relief, the court shall :

(a) Cause a copy of the notice to be served
upon the district attorney who shall file a written
response within the time prescribed by the court .

(b) Appoint counsel pursuant to s . 970 . 02
(6), if, upon the files, records of the action and
the response of the district attorney it appears
that counsel is necessary .

(c) Grant a prompt hearing .
(d) Determine the issues and make findings

of fact and conclusions of law . If the court finds
that the judgment was rendered without

jurisdiction, or that the sentence imposed was
not authorized by law or is otherwise open to
collateral attack, or that there has been such a
denial or infringement of the constitutional
rights of the prisoner as to render the judgment
vulnerable to collate ral attack , the court shall
vacate and set the judgment aside and shall
discharge the prisoner or resentence him or grant
a new trial or, correct the sentence as may appear
appropriate .

(4) All grounds for relief available to a
prisoner under this section must be raised in his
original, supplemental or amended motion .. Any
ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived
in the proceeding that resulted in the conviction
or sentence or in any other proceeding thee
prisoner has taken to secure relief may not be the
basis for a subsequent motion , unless the court
finds a ground for relief asserted which for
sufficient reason` was not asserted or was
inadequately raised in the original, supplemental
or amended motion .

(5) A court may entertain and determine
such motion without requiring the production of
the prisoner at the hearing .

(6) Proceedings under this section shall be
considered civil in nature, and the burden of
proof shall be upon the prisoner . .

(7) An appeal may be taken from the or der
entered on the motion as from a final ,judgment
subject to ss. 974 . 03 and 974 . 0 5 ..

(8) An application for, a writ of' habeas corpus
in behalf' of a prisoner who is authorized to apply
for relief by motion pursuant to this section shall
not be entertained if it appears that the applicant
has failed to apply for relief, by motion, to the
court which sentenced him, or that such court
has denied him relief ', unless it also appears that
the remedy by motion is inadequate or
inef 'f'ective to test the legality of his detention..

History : 1971c 40s 93 .
Plea bargaining as a basis for withdrawal of guilty

plea and a neww trial discussed . State v. Wolfe, 46 W
(2d) 47 8, 175 NW (2d) 216 . .

Where defendant made a pro se motion within the
time limited but counsel was not appointed until later, the
court should heat the motion . He can withdraw a guilty
plea as a matter of right if he establishes : (1) That there
occurred a violation of a relevant constitutional right (2)
that this violation caused him to plead guilty; and (3)
that at the time of his guilty plea he was unaware of
potential constitutional challenges to the prosecution's case
against him because of that violation . State v . Carlson, 48
W (2d) 222, 179 NW (2d) 85 1

Defendant's contention that he concluded he was go i ng
to be sentenced under the Youth Service Act and would
be incarcerated for no more than 2 years, whereas a 20-
year sentence was imposed (assuming verity), constituted
no grounds for withdrawal of the guilty plea, his trial
defense counsel asserting at the postconviction hearing
that such a sentence was a desired objective but that no
agreement had been made with the district attorney that
it could be achieved nor rep r esentation made to his client
that the lesser sentence would be imposed .. State v. Froeli-
ch, 49 W (2d) 551, 182 NW (2d) 267.

The sentencing judge is not disqualif ied from conduct-
ing a hearing on a postconviction motion to withdraw a
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974 .06 APPEALS, NEW TRIALS AND WRITS OF ERROR 4538

gu ilty plea unless he ha s interjec ted himself' in the plea
barg ain i ng to the exten t he m ay become a m ate r ial wit-
ness or otherwis e disqu alify him s elf, R ah hal v. St at e, 52
W (2d) 144, 187 NW ( 2d ) 800.

After a plea bargain for a recommendation of a one-
year sen tence by the p ros ecutor, wh ere a present e nce re-
port recommended 2 ye ars and defend ant did not obj ect,
he ca nno t t hen wi thdraw his gu il ty plea Fairar, v . St ate,
52 W (2d ) 651 , 191 NW ( 2d ) 2 14

Postcon v iction procedu re cannot be u sed a s a subs t i-
tu te for appeal; tr ial er rors such as sufficiency of the
evi dence ,, i nstructions a nd errors in admissio n of eviden ce
c annot be ra ised , State v . Lang ston , 53 W ( 2d) 228, 19 1
NW (2d) 713 . .

Procedu re to be followed as t o postc onviction m otions
di scu ss ed . . Pete rs on v. . State , 54 W (2 d ) 370, 195 NW
( 2d ) 837 ..
No hea r ing need be gr anted where the reco rd refutes

defendant's claims and they can be fou nd to h av e no
mer it,. Nel son v St ate , 54 W ( 2d ) 489, 195 NW (2d)
629.

This s ectio n is not a r emedy for an ordina ry rehear ing
or reconsideration of sentencing on its merits. . Only con sti-
tutio nal and jurisdicti on al quest ions may be raised . Th is
section m ay be used to review s entences and convictions
regardless of the d ate of prosecuti on. State ex rel Warren
v County Court , 54 W (2d) 61 3, 1 9 7 NW ( 2d ) 1 .

A petitionn unde r this secti on i s limited to jur isdicti onal
and co nstit ut ional issues ; it is not a sub stitute for' a mo-
ti on for a new trial, Vata v. . State, 56 W (2d ) 390, 20 2
NW (2d) 10

When a defenda nt i s informed that he might r eceive a
maximum sentence of 20 years on an attempted murder
charge and is then s entenced to 25 years, the sentence
will be reduced to 20 yea rs, Pres ton v . St ate , 58 W (2d)
7 28 .

The quest ion of' sufficiency of the evidence cannot be
r eached by a motion unde r this section ; th e utter failu re
to produce any evidence could be , becau se con viction
without evidence of guilt would be a denial of due proc-
ess. Weber v . . State, 59 W ( 2d ) 37 1 , 208 NW ( 2d) 396 .

A motion for postconvict i on relief may be denied with-
out a hearing if defendant fail s to a llege suffic ient fact s
to rais e- a question o f fact or presents only conclusor y
allegation s, or the record conclu sivel y demonstrates that
he is n ot entitled to relief' Wher e multiple ground s for
r elief are cla imed, par ticularized rulings as to each are to
be made in denying the mot ion w i thout an evidentiary
hearing , Sm i th v . . Sta te, 60 W (2d) 373, 210 NW ( 2d )
678.

Objection to the arrest, insuff i ci ency of the compl aint,
or the use of illegal mean s t o obtain evidence may not be
r ais ed for the fir st time under this section, in v iew of
97131 (2) . State v.. Kuecey , 60 W (2d) 677, 211 NW
(2d ) 453..

When a defendant , ordered to be present at a hea ring
under this section , escapes prison, the court may sum-
marily dis miss the pet i tion. . State v . John, 60 W (2d)
730, 211 NW (2d) 463 ,

An appeal from an orderr under this section in a mis-
demeanor case must be to the circuit cou r t State v .
Brice, 61 W (2d) 397, 212 NW (2d) 596 . .

The supreme court as a caveat points out that it does
not encourage the assignment of members of the
prosecutor's staff ' to review petitions for postconviction re-
lief. Holmes v. State, 63 W (2d) 389, 217 NW (2d)
657 .

The facts must be alleged in the petition and the
petitioner cannot stand on conclusory allegations, hoping
to supplement them at a heat ing, Levesque v State, 63
W (2d) 412, 217 NW (2d) 317 „

The failure to establish a factual basis for a guilty
plea is of constitutional dimensions and is the type of
error which can be reached by a 974 . 06 motion . . Loop v. .
State, 65 W (2d) 499, 222 NW (2d) 694..

See note - to art . I, sec . 1, citing Hall v State, 66 W
(2d) 630, 225 NW (2d) 493 .

The necessity or desirability of' the presence of defend-
ant at a hearing on postconviction motions is a matter of
discretion for the trial court and depends upon the exis-
tence of substantial issues of fact; hence, there was no
abuse of discretion in denial of defendant's motion to be
present at the hearing on his 974.06 motions where only
issues of law were raised and defense counsel had other
opportunities to consult with his client . Sanders v .. State,
69 W (2d) 242, 230 NW (2d) 845 .

Although the allegation that defendant was sick from
extensive use of amphetamines at the time of his confes-
sion finds no support in the record of the original pro-
ceedings, a silent record does nott conclusively show a
defendant is entitled to no relief,, and where defendant
refuted his earlier statement that no promises were made
to induce his confession other than that he would not
have ` to go to jail that day and alleged a promise of
probation, an issuee of fact was presented requiring an
evidentiary heating . Zuehl v State,. 69 W (2d) 355, 230
NW (2d) 67.3 . .

In an appeal 4ia writ of error to review a sentence for
forgery consisting of' an 8-year prison term with the addi-
tional requirement that restitution be made, the supreme
court,, while reaching the merits, dete r mines that
henceforth - the procedures made applicable by the post-
conviction relief ' statute shall be the exclusive procedure
utilized to seek correction of an allegedly unlawful sen-
tence , Spannuth v State, 70 W (2d) 362, 234 NW (2d)
79

Review procedures provided by this statute are entirely
adequate and must be employed before state remedies will
be considered exhausted for pur posess of federal habeas
corpus statute.. Bergenthal v Mathews, 392 F Supp 1267 .

Postconviction remedies in the 1970's „ Eisenberg, 56
MLR 69 .

The duties of trial counsel after conviction .. Eisenberg,
1975 WBB No . 2.

Wisconsin postconviction remedies 1970 WLR 1145 . .
Postconviction procedure; custody requirements , 1971

WLR6.36 .
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