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CHAPTER 802
PLEADINGS MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadings allowed; form of motrons 802.07 - Counterclaim and cross-claim.
802.02 General rules of pleading . 802.08 - Summaryjudgment.
80203 . Pleading special matters. 80209 Amended and supplemental pleadings
802.04 Form of pleadings. 802.10 Scheduling and pretrial conferences
802.05 Signing of pleadings-
802.06 'Defenses and objectron when and how presented by

pleading or motion; motion for judgmem on the

pleadmgs
802.01 Pleadings allowed; form of mo- dates on which the motion was heard and

tions. (1) PLEADINGS. There shall be a
complaint and an answer; a reply to a
counterclaim denominated as such; an answer to
a cross-claim, if the answer contains a cross-
claim; a third-party complaint, if a person who
was not.an origitial party is summoned under s.
803.05, and a third-party answer, if a third-party
complaint is served. No other pleading shall be
allowed, except that the court may order a
further pleading toa reply or to any answerand a
party who contests a claim for contribution shall
answer or reply to the pleading in whrch the
claimisasserted.

(2) Mortions. (a) How made. An applica-
tion to the court for an order shall be by motion
which, unless made during a hearing or trial,
shall be made in writing, shall state with
particularity the grounds therefor, and shall set
forth the relief or order sought. The tequirement
of writing is fulfilled if the motion is stated in a
written notice of the hearing of the motion.
Unless specifically authorized by statute, or ders
toshow cause shallnot be used.

(b) Supportmg papers..Copies of all records
and papers upon which a motion is founded,
except those which have been previously filed or
served in the same action or proceedrng, shall be
served with the notice of motion and shall be
plainly referred to therein. Papers already filed
or served shall be referred to as papers
theretofore filed or served in the action. The
moving party may be allowed to present upon the
hearing, records, affidavits or other papers, but
only upon condition that opposing counsel be
given reasonable time in which to meet such
additional proofs should réquest thcrefor be
made,

(c) Recitals in orders All orders, unless they
otherwise provide, shall be deemed to be based
on the records and papers used on the motion and
the proceedings theretofore had and shall recite
the nature of the motion, the appearances, the

decided, and the order signed. No other formal
recitals arenecessary. ‘

(d) Formal requirements. The rules applica-
ble to captions, signing and other matters of form
of pleadings apply to all motions and other
papers in an action, except that affidavits in
support of a motion need not be separately
captioned if served and filed with the motion.

(e) When deemed made. In computing any
period of time prescribed or allowed by the
statutes governing procedure in ¢ivil actions and
special proceedings, a motion which requires
notice under s. 801.15 (4) shall be deemed made

when it is served with its notice of motion.
(3) DEMURRERS AND PLEAS ABOLISHED.
Demurrers and pleas shall not be used.

History: Sup. Ct. Order, 67 W (2d) 614.

Judicial Council Committee’s Note, 1974: Sub. (1) changes
the rulein’s, 263 20 (1) and.in's. 263 15 (3) that a party need
not respond toa pleading seeking only contribution of him. The
demurrer is abolished both by its non-inclusion in the list of
permissible pleadings insub. (1) and by express declaration in
sub. (3). The functional equivalents of the demurrer are the
motion to dismiss under s. 802.06 {2), the motion to strike an
inadequate defense under's. 802.06 (6), and the motion for
judgment on the pleadings unders. 802.06 (3).

- :Sub, (2) (a) abolishes the order to show cause, except
where specific statutory authorization for its use exists. Under
these proposed statutes, a party with a legitimate reason for
bringing.a motion on for hearing sooner than 5 days after
notice may move the court under s. 801.15 (4), for cause and
ex parte, for an order shortening the notice period.

Sub. (2) (b)-is derived from's. 269:32 (2). [Re Order
effectiveJan. 1,1976}

802.02 General rules of pleading. (1)
CLAIMS FOR RELIEF. A pleading which sets forth
a claim for relief, whether an original claim,
counterclaim, cross-claim, or third-party claim,
shall contain'(a) a short-and plain statement of
the claim, identifying the transaction; occur-
rence or event.-out of which the claim arises and
showing that the pleader is entitled to relief and
(b) a demand for judgment for the relief to
which the pleader deems to be entitled. Relief in
the alternative or of several different types may
bedemanded.
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(2) DEFENSES; FORM OF DENIALS. A party
shall state in short and plain terms the defenses

to each claim asserted and shall admit or deny
the averments upon which the adverse. party:

relies. If the party is without knowledge or

information sufficient:to form a belief as to the -

truth of an averment, the party shall so state and
this has the effect of a denial. Denials shall fairly
meet the substance of the averments denied. The
pleader shall make the denials as specific denials
of designated averments or paragraphs, but if a
pleader intends in good faith to deny only a part
or a qualification of an averment, the pleader
shall specify so much of it as is true and material
and shall deny only the remainder.

{3) AFFIRMATIVE DEFENSES. In pleading to a
preceding - pleading, a party shall set forth
affirmatively .any matter . constituting. an
avoidance or affirmative defense including but
not limited to. the following: accord and
satisfaction, arbitration and award, assumptlon
of -risk, contributory negligence, discharge in
bankruptcy, duress, estoppel,. failure. of a
condition subsequent, failure or want of con-
sideration, failure to mltlgate damages, fraud,
illegality, immunity, incompetence, -injury by
fellow servants, laches, license, payment, re-
lease, res judicata, statute of frauds, statute of
limitations, superseding cause, and waiver.
When a party has mistakenly designated a
defense as a counterclaim or a counterclaim as a
defense, the court, if justice so requires, shall
permit amendment of the pleading to conform to
a proper designation. If an affirmative defense
permitted to be raised by motion under s: 802.06
(2) is so raised, it need not be set forth in a
subsequent pleading.

(4) EFFECT OF FAILURE IO DENY. Averments
in a pleading to which a responsive pleading is
required, other than those as to the fact, nature
and extent of injur y and damage; are admitted
when not denied in the responsive pleadmg
Averments in a pleadmg to which no responsive
pleading is required or permltted shall be taken
asdenied or avoided. .

.(5) PLEADINGS TO BE CONCISE AND DIRECI
CONSISTENCY. (a) Each averment of a pleading
shall be simple, concise, and direct. No technical
formsof pleading or motions are required.

(b)A-party may sét forth: 2 or more
statements of a claim or defense alternatively or
hypothetically, either in one claim or .defense or
‘in separate claims or defenses. When 2 or more
statements are made in the alternative and one of
them if made independently would be sufficient,
the pleading ‘is not made insufficient by the
1insufficiency of one or more of the alternative
statements.’ A party may also state as many
separate claims or defenses as he has regardless
of consistency and whether based on legal or
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equitable grounds. All statements shall be made

subject tothe obligations set forthins. 802.05.
(6) CONSTRUCTION OF PLEADINGS. All

pleadings shall be so construed as to do

substantial justice.

History: Sup.Ct. Order, 67 W (2d) 616;1975¢. 218.

Cross References: For effect of demand for judgment or
want of such demand in the complaint in case of )udgment by
default, see 806.01 (1) (c)

As to the effect of not denying an allegation in the
coxélplamt of corporate or partnership exxstence, see 891.29
an

_Judicial Council Committee’s Note, 1974: Sub (1) does
away with the “ultimate fact” pleading rule of s. 263.03 and
adopts the pléading philosophy-of the Federal Rules of Civil
Procedure. Under that philosophy the complaint must still
show a justifiable claim for relief; it must still contain a
statement of the general factual cixcumstances in support of
the claim presented‘ However, in general, it may be said that
Tess particularity is required under this statute than is required
unders. 263.03. Hence, the motion to make more definite will
be less frequently granted. Special rules of pleading for real
property actions are contained in ss. 84102, 84205, 84303
and 844.16.

The list of affnmatlve defenses in sub. (3) is not
exhaustive. If a pleader is in doubt about whether to plead a
defense affirmatively, he should, of course, resolve the doubt in
favor of affirmative pleading. The last sentence in sub. (3) is
designed to make clear the fact that an affirmative defense
properly made by motion under s. 802.06 (2) is put in issue
even though it isnot also raised ina pleading.

Sub. (4) reverses the rule in Seitz vs. Seitz, 35 Wis.2d 282,
151 N.W.2d 86 (1967).

Sub. (5) liberalizes the former law somewhat insofar-as it
permits the pleading of inconsistent defenses regardless .of
whether the defenses are repugnant. Cf. Gilman v. Brown, 1 15
Wis. 1, 91 N.W. 227 (1902): However, this subsection is
expressly subject to s..802.05’s. requirement of good faith in
pleading. Hence, there could be cases even under this
liberalized rule whereinconsistent defenses would be subject to
amotion tostrike [Re Order effective Jan. 1, 1976]

802.03 Pleading speclal matters. (1) Ca-
PACITY. It is not necessary to aver the capacity of
a party to sue or bé sued or the authority of a
party to sue or be sued in a representative
capadity or the legal existence of an organized
association of persons that is made a party. If a
party desires to raise an issue as to the legal
existence of any party or the capacity of any
party to sue or be sued or the authority of a party
to sue or be sued'in a representative capacity, the
party shall do so by specific negative averment
which shall include such supporting particulars
as are peculiarly within the pleader’s knowledge,
or by motion under 5. 802.06 (2).

{2) FRAUD, MISTAKE AND CONDITION OF
MIND. In all avex ments of fraud or mlstake, the
circumstances constituting fraud or' mistake
shall'be stated with particularity. Malice, intent,
knowledge, and othér condition of mmd of a
pex son may be averred gener ally.

(3) CONDITIONS PRECEDENI In pleading the
perfoxmance or ~occurrence - of - conditions
precedent in a contract, it shall not be necessary
to:state the facts showing:such performance or
occurrence, but it-may be stated generally that
the party duly performed all the'conditionson his
or her part or that the conditions have otherwise
occurred or both. ‘A denial of performance or
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occurrence shall be made specifically and with
par tlculauty If the averment of performance or
occurrence is controverted, the party pleading
performance or occurrence shall be bound to
establish on the trial the facts showing such
performanee or occurrence.

- {4) OFFICIAL DOCUMENT OR ACT. In pleading
an official document or official act it is sufficient
to aver that the document was issued.or the act
done in compliance with the law. -

~(5) JUDGMENT. In pleading a judgment or
decision of a domestic or foreign court; judicial
or. quasi-judicial tribunal, or of a board or
officer, it is sufficient to-aver the judgment or
decision without setting forth matter showing
jurisdiction torender it.

(6) LiBEL OR SLANDER. In an-action for libel
or slander, the particular words complained of
shall be set forth in the complaint, but their
publication and their apphcatxon to the plaintiff
may bestated generally.

(7) SALES:OF Goops, ETC. In an action
involving the sale and delivery of goods or the
performing of labor or services, or the furnishing
of materials, the plaintiff may set forth and
number in the complaint the items of the
plaintiff’s claim and' the reasonable value or
agreed price of each. The defendant by the
answer shall indicate specifically those items
defendant disputes and whether ‘in respect to
delivery or performance, reasonable value or
agreed price. If the plaintiff does not so plead the
items of the claim, the plaintiff shall deliver to
the defendant, within 10 days after service of a
demand therefor in writing, a statement:of the
items of the plaintiff’s claim and the reasonable
value oragreed price of each.

(8) TiME AND PLACE. For the- purpose of
testing the sufficiency of a pleading, averments
of time ‘and place are material and’ shall be
considered like all other avermcnts of matenal

matter.
. .‘History: Sup. Ct. Order, 67W(2d)619 1975%¢.218.
Judicial Council Committee’s Note, 1974: Sub. (1) makes
lack of capacity a matter of affirmative defense on the theory
that, since ¢ lpacxt is rarely an issue, it would be wasteful to
require detailed pleading of capacity generally. The defense
may be raised either by an appropriate pleading or by motion
unders. 802.06 (2).
Sub. (2) makes nosubstantial changeinthelaw.
. “Sub: (3) issubstantially the same as s. 263.34.°Tt expressly
includes within its scope condmons precedent which are not
‘c‘;lacfformed” but snmply “‘occur” as, for example, by Act of

Sub. (4) obviates the necessity of a party’s setting forth in
detail in his pleading the circumstances surrounding the
execution of an official document or the doing of an official act.

.. Sub. (5)1ssubstant1ally thesameass. 263.33,

Sub, (6) is based on 5..3016 (a) of New York’s Civil
Practice Law and Rules and replaces ss. 263.37-263 38.

- Sub, (7) is based on's. 3016 (f) of New York’s Civil
Pr‘actice Lawand Rulesand replacess. 263.32.

Sub. (8) is identical to Federal Rule 9 (f). [Re Order
effective Jan . 1,1976]

Effectof (8) discussed. Schwelger v. Loewi & Co Inc. 65
W (2d) 56,221 NW (2d) 882

PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.05

802.04 Form of pleadings. (1) CaPTION.
Every pleading shall contain a caption setting
forth the name of the court, the venue, the title of
the action, the file number, and a designation as
in's. 802.01 (1). In the complaint the title of the
action shall include the names of all the parties,
indicating the representative capac;lty, if any, in
which they sue or are sued and, in actions by or
against a corporation, the cor porate existence
and its. domestic or. foreign status shall be
indicated. In pleadings other than the complaint,
it is sufficient to state the name of the first party
on each side with an appropriate indication of
other parties.

(2) PARAGRAPHS; SEPARATE STATEMENTS.
All averments of claim or defense shall be made
in numbered paragraphs, the contents of each of
which shall be limited as far as practicable to a
statement of a single set of circumstances; and a
paragraph may be referred to by number in all
succeeding pleadings. Each claim founded upon
a‘separate-transaction or occurrence and each
defense other than denials shall be stated in a
separate claim or defense whenever a separation
facilitates the clear presentation of the matters

set forth. A counterclaim must be pleaded as

such and the answer must demand the judgment
to which the defendant supposes to be cntltled
upon the counterclaim.

- (3) ADOPTION BY REFERENCE; EXHIBITS.
Statements .in ‘a pleading may be adopted by
reference ina different part of the same pleading
or in another pleading or in any motion. A copy
of any written instrument which is an exhibit toa
pleading is a part thereof for all purposes.

History: Sup. Ct. Order; 67 W (2d) 621;1975¢.218

802.05 Signing of pleadings. Every plead-
ing of a.party represented by an attorney shall
contain the name and address of the attorney and
the name of the attorney’s law firm, if any, and
shall be subscribed with the handwritten
signature of at least one attorney of record in the
individual’s -name. -A . party- who is -not
represented. by an attorney shall subscribe the
pleading with the party’s handwritten signature
and -state- his or her. address. Except when
otherwise .specifically. provided by rule or
statute, pleadings need not be verified  or
accompanied by affidavit. The signature of an
attorney . constitutes. a certificate that the

-attorney has read the pleading; that to the best of

the attorney’s- knowledge, -information, and
belief thereis good ground to support it; and that
it is not interposed for delay. If a pleading is not
signed or is signed with -intent to defeat the
purpose of -this section; it-may be stricken as
sham and false and the action may proceed-as
though the pleading had not been served. For a
wilful violation of this section an attorney may be




Electronically scanned images of the published statutes.

802.05 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

subjected to appropriate disciplinary action.
Similar action may be taken if scandalous or

indecent matter is inserted.
- History: Sup. Ct. Order, 67 W (2d) 622;1975¢.218
Judicial Council Committee’s Note, 1974: Verification is
made unnecessary in all' but special circumstances such as
requests to perpetuate testimony by deposition before action
under s. 804.02. The reference to verification required by rule
means by rule of the Supreme Court promulgated pursuant to
s, 251 18 [ReOrdereffcctlveJan 1,1976}

802.068 Defenses and objection; when and
how  presented; by pleading or motion;
‘motion for judgment on the pleadings. (1)
WHEN PRESENTED. A defendant shall serve an
answer within 20 days after the service of the
complaint upon defendant unless a different
time is prescribed under s. 802.10 (1) by the
judge to whom the case has been assigned. If a
guardian ad litem is appointed for a defendant,
the ‘guardian-ad litem shall have 20 days after
appointment to serve the answer. A party served
with a pleading stating-a cross-claim against the
party shall serve an answer thereto within 20
days after the service upon the party. The
plaintiff shall serve a reply to a counterclaim in
the answer within 20 days after sérvice of the
answer. The state or an officer or agency of the
state shall serve an answer tothe complaint or to
a cross-claim’ora reply to a counterclaim within
45 days after service of the pleading-in which the
claim is asserted. If any pleading'is ordered by
the court,-it shall:be served within 20 days after
service of the order, unless the order otherwise
directs. Any of the times prescribed herein may
be modified. in .the scheduling ‘order under s.
802.10 (1) by-the judge to.whom the case has
been assigned. The service of a motion permitted
under sub. (2) alters these periods of time as
follows, unless a different time is fixed by order
of the court: (a) if the court denies the motion or
postpones its disposition until the trial on the
merits; the responsive pleading shall be.served
within 10 days after notice of the court’s action;
.(b) if the court grants a motion for a‘ more
definite statement, the responsive pleading shall
‘be served within 10 days after the service of the
moredefinite statemient.

~{2) How PRESENTED: Every defense, in law
or fact, except the defense of improper venue, to
2. claim for relief in any pleading, whether a
claim, counterclaim, cross-claim, 'or 3rd party
claim shall be asserted in the responsive pleading
thereto. if-one’ is: required, except that ‘the
following “defenses may: at the option ‘of the
pleader be madeby motion: (a)lack of capacity
tosueor besued, (b) lack of jurisdiction over the
:subject'matter; () lack of jurisdiction over the
person or res, (d)-insufficiency of summons or
‘process;*(e) untimeliness ‘or- insufficiency of
service-of summons .ot -process, (f) failure-to
state a claim upon which relief can be granted,
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(g) failure to joina party undér s. 803.03, (h)
res judicata, (i) -statute of limitations, (j)
another action pending between the same parties
for the same cause. A motion making any of
these defenses shall be made before pleading if a
further pleading is permitted. Objectionto venue
shall be'made inaccordance with s. 801.53. If a
pleading sets forth a claim for relief to which the
adverse party is not required to serve a responsive
pleading, the adverse party may assert at the
trial any defensein law or fact to that claim for
relief. If on a motion asserting the defense
described in (f) to dismiss for failure of the
pleading tostate a claim upon which relief can be
granted, or on a motion asserting the defenses
described in (h) or (i), matters outside of the
pleadings are presented to and not excluded by
the court, the motion shall be treated as one for
summary judgment and disposed of as provided
in s.- 802.08, and all parties shall be given
reasonable opportunity to present all material
made pertinent tosuch a motion by s. 802.08.

(3) .JUDGMENT ON THE PLEADINGS. After
issue is joined between all parties but within such
time as not todelay the trial, any party may move
for judgment on the pleadings. If, on a motion for

judgment on the pleadings, matters-outside the

pleadings are presented to and not excluded by
the court, the motion shall be treated as one for
summary judgment and disposed of as provided
in 5.:.802.08, and all parties shall be given
reasonable opportunity-to present all material
made pertinent tosuch motion by s. 802.08.

(4) PRELIMINARY HEARINGS. The defenses
specifically listed in sub. (2), whether made in a
pleading or by motion, the motion for judgment
under sub. (3) and the motion to strike under
sub..(6) shall be heard and determined before
trial on. motion of any party, unless the judge to
whom the case has been assigned orders that the
hearing and determination thereof be deferred
until the trial. The hearing on the defense of lack
of jurisdiction over the person or res shall be
conducted inaccordance withs. 801.08. :

{(5) MOTION FOR MORE DEFINITE STATEMENT.
If a-pleading to which a responsive pleading is
permitted is s6 vague or-ambiguous that a party
cannot reasonably. be  required to. frame a
responsive pleading; the party may move for a
more definite statement before interposing a .
responsive pleading. The motion shall point out
the defects complained of and the details desired.
If the motion is granted and the order of the court
is not obeyed within 10 days after notice of the
order or within such other time as the court may
fix, the’ court:may stnke the pleading to which
the motion was du ected or make such or der asit
deems just. :

(6) MOTION TO STRIKE. Upon motlon made
by a party before responding to a pléading or, if
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no responsive pleading is permitted upon motion
made by a party within 20 days after the service
of the pleading upon the party or upon the court’s
own initiative at any time, the court may order
stricken from any pleading any insufficient
defense or any redundant, immaterial, imper-
tinent, scandalous or indecent matter. ,

{7) CONSOLIDATION OF DEFENSES IN- MO-
TIONS. A party who makes a motion under this
section may join with it any other motions herein
provided for and then available to the party. If a
party makes a motion under this section but
omits therefrom any defense or objection then
available to the party which this section permits
to be raised by motion, the party shall not
thereafter make a motion based on the defense or
objection so omitted, except a motion as provided
in sub. (8) (b) through (d) on any of the
grounds there stated.

(8) WAIVER OR PRESERVATION OF CERTAIN
DEFENSES. (a) A defense of lack of jurisdiction
over ‘the person or the-res, insufficiency of
process, untimeliness or insufficiency of service
of process or another action pending between the
same parties for the same cause is waived only 1)
if it is omitted from a motion in . the
circumstances described in sub. (7), or 2) if itis
neither made by motion under this section nor
included in a responsive pleading.

{b) A defense of failure to join a party
indispensable under s. 803.03 or of res judicata
may be made in any pleading permitted or
ordered under s. 802.01:(1), or by motion before
entry of the final pretrial conference order. A
defense of statuteof limitations, failure tostate a
claim upon which relief can be granted, and an
objection of failure to state a legal defense to a
claim may be made in any pleading permitted or
ordered under s. 802.01 (1), or by a motion for
judgment on the pleadings, or-otherwise by
motion within the time limits established in the
scheduling order unders. 802.10 (1).

{(¢) If it appears by motion of the parties or
otherwise that the.court lacks jurisdiction of the
subject matter, the court shall dismiss the action.

(d) A defense of lack of capacity may be
raised within the time permitted unders. §03.01.

History: Sup. Ct. Order, 67 W (2d) 623; 1975 c. 218; Sup.
Ct Order, eff 1-1-77 L . L 5

Judicial Council Committee’s Note, 1974: The provisions of
sub. (1) correspond generally with the practice under the
present:statutes except for the additional time allowed to the
state, its officers, and agencies to serve responsive pleadings.

Sub. (2) makes major changes in the present practice. All
defenses, whether of law or fact, with the exception of the
defenses lettered:(a) through (j) and the defense of improper
venue, must be raised by responsive pleading, if a responsive
pleading is required. The raising of jurisdictional defenses is
controlled by this subsection and s. 801.08 which, together,
supplant the special appearance provisions of s. 262.16 (2)
The demutrer for failure to state facts sufficient to constitute a
cause of action under s. 263.06 (6) is replaced by the motion to

dismiss for:failure to state a claim upon which relief could be
granted. : :

PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.07

Sub. (3) differs froms. 263.227 in that it does not containa
specific time limit within which a motion for judgment on the
pleadings must be made. It is clear, however, that the motion
must be made “within such time as not to delay the trial”.

Sub. (6) is quite similar to ss. 263 42 and 263.44. Section
263.43, however, provides that an attorney who signs a
pleading containing irrelevant, redundant or scandalous
matter may beordered to pay costs on'a motion to strike. There
is' no -sanction’ provided :in this subsection. However, in
gggrggriat‘e circumstances, sanctions may be available unders.

Sub. (7), read with sub. (2), is quite similar to the practice
underss. 263.06,263 .11 and 263.12. The new statute, however,
contains a broader range of defenses that must be included in
the consolidated motion. [Re Order effective Jan. 1,1976]

Judicial Council Committee’s Note, 1976: Subs. (2) (¢) and
(8) make clear that, unless waived, a motion can be made to
claim as a defense lack of timely service within the 60 day
period that is required by s. 801.02 to properly commence an
action. See also s. 893.39. Defenses under sub. (8) cannot be
raised by an amendment to a responsive pleading permitted by
5.802.09 (1). [Re Order effective Jan. 1,1977] L

802.07 " Counterclaim --and - cross-claim.
(1) CouNTERCLAIM. A defendant may counter-
claim any claim which the defendant has against
a plaintiff, upon which a judgment may be had in
the action. A .counterclaim may -or may not
diminish or defeat the recovery sought by the
opposing party. It may claim relief exceeding’in
amount or different in kind from that sought in
the pleading of the opposing paity.

(2) COUNTERCLAIM MAIURING OR AC-
QUIRED AFIER PLEADING. A claim which either
matured or was acquired by the pleader after
serving the pleading may, with the permission-of
the court, be presented as a counterclaim by
supplemental pleading. =~

(3) Cross-cLAIM. A pleading may state asa
cross-claim any claim by one party against a co-
party if the cross-claim is based on the same
transaction, occurrence, or seties of transactions
or occurrences as is the claim in the original
action or as is a counterclaim therein, or if the
cross-claim relates to any property that is
involved in the original action. Such cross-claim
may include a claim that the party against whom
it is asserted is or may be liable to the cross-
claimant for all or part of a claim asserted in the
actionagainst the cross-claimant.

(4). JOINDER OF ADDITIONAL PARTIES. Per-
sons other than those made parties to the original
action may be made parties to a counterclaim or
cross-claim in accordance with ss. 803.03 to
803.05. :

(5) SEPARATE TRIALS; SEPARATE JUDG-
MENTS. If the court orders separate trials as
provided in s. 805.05 (2), judgment on a
counterclaim or cross-claim may be rendered in
accordance with s. 806.01 (2). when the court
has jurisdiction so to do, even if the claims of the
opposing party have been dismissed or otherwise
disposed of, o

(6) CONTRIBUTION. Any. party who seeks
contribution shall pray for contribution in his
complaint, answer or reply, or in a-counterclaim,
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cross-claim, or third-par ty complaint; the party
from whom contribution is sought shall file and

servean appr oprrate responsive pleading.

History: Sup.Ct.Order, 67 W (2d)628;1975¢.218

.. Judicial Council Committee’s Note; 1974: The first sentence
off sub. (1).is identical tos.:263:14 (1). In: connection with
counterclaims, it should be noted that the setoff riles found in
s3. 895.07 through 895.13 are recommended for repeal: If in 2
given case a set-off raised by counterclaim should not be
allowed for reasons of equity or otherwise, the court may
dismiss the counterclaim, order a-separate trial, or draw-its
judgment in such a manner as to preclude the set-off. See
Weslowskiv. Errckson,SWrs 2d335;92N W.2d 898.(1958).

The second sentence in sub. (l) Is, srmrlar in effect o ss
263. l4(1)and270 7

Sub. (2) changes the lay ndet’s 263 14 (3) insofar as it

permrts the counterclaim of a claim assigned to.a defendant
aft commencement of action, provided the court permifs it.

Sub (3).is genera]ly similat to s. 263 15, except for the
omission of the words * “subject matter” The words were
omitted to indicate that the provisions of this section wére not
intended to be interpreted restrictively as are the provisions of
its predecessor-in, Liebhauset.v. Milwaukee Electric Ry, &
Wrs 468, 193’ N'W~ 52 ;43 ALR, 870,

Light Co.,, 18 )
( 1923) - -
Sub..(4). corresponds wrth s. 260. 19 The right to bring in
addrtronal partiesis subjecttoss.803.03,803 04 and 803.05
Sub. (6) changes the rule under ss 263,15, (3)and 263.20
(l) that no responsive pleading: need :be made to'a pleading
seekmg only contnbutron [Re Order effeetrve Jan.1,1976]

802 08,“ Summary ludgment (1) AVAIL-
ABILITY. At any time after issue is Jorned but not
later than the time’ provrded in’the scheduling
order under s. 802 10, any party may move, with
or wrthout suppor ting. afﬁdavrts, for a summary
ient in the party’s. favor on._any clarm,
counterclarm, Cross- clarm or 3rd party claim
whrch ‘the party ‘asserts” or wh1ch is. asserted

hearmg The adverse party’ prror to “the day of
hearing may serve oppo ng affidavits. The
judginent sought shall - be” rendered if "the
pleadmgs, deposrtrons, answers to’ mterrogato—
ries, and admissions on file, together with the
afﬁdavrts, rf any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a )udgment as 2 matter of law
A" summary * Judgment mterlocutory '
oharacter, may be- rendered on the issue of
liability, alone although thereisa genume 1ssue as
tothe amount of damages.

(3) SUPPORTING PAPERS. Supportmg and
opposing affidavits shall be made on personal
knowledge and shall set forth such evidentiary
facts as would be admissible in evidence. Copres
of ‘all papers-or parts thereof referred to in an
affidavit shall be attached thereto and sérved
therewrth if ‘not alrcady of ‘record. The court
may permit affidavits ‘to be supplemented: or
opposed by depositions, answers to rnterrogato‘-
ries, or “further affidavits; When a-motion for
summary judgment is made and supported: as
provided in'this section, 4n adverse party may not
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rest upon the mere allegations or denials of the
pleadings but the adverse party’s response; by
affidavits or as otherwise provided in this section,
mustsét forth specific facts showing that there is
a genume issué for tr ial. If the adverse par ty does
1ot so respond, summary ‘judgiment, if ¢ appropn-
ate, shall be entered against such party.”

‘(4) WHEN AFFIDAVITS UNAVAILABLE. Should
it appear from-the affidavits of a party opposing
thé motion that the party cannot for: reasons
stated ‘present by ‘affidavit facts essential to
justify ‘the* party’s opposition, the court ‘may
refuse’ the motion for judgment or may ordera
continuance to permit-affidavits'to be obtained
or depositions t¢ be taken or drscovery to be had
or may makestich other order asis just. -

"(5) AFFIDAVITS MADE IN BADFAITH. Should it
appear to'the satisfaction of the court at any time
that any of the affidavits presénted pursuant to
this section is presented in bad faith or solely for
the- purpose ‘of delay, the court-shall forthwith
order-the party employing theni‘to pay to the
other-:party - the: -amount “of ' the 'reasonable
expenses which the: frlmg of the affidavits caused
the. other. party to:incur;, mcludrng reasonable
attor ney’sfees.

:(6) JUDGMENT FOR OPPONENT. If it- shall
appeartothe court that the party against whom a
motion for summary- judgment s asserted- is
entitled to a summary judgment; ‘the summary

judgment may be awarded to-such: party even

thoughthe partyhas not moved therefor.

- History: Sup. Ct.Order, 67 W (2d) 630;1975¢.218.

Judicial Council Commlttee’s Note, 1974: Sub (1) replaces
5.270.635(1): 1t gives the court latitudé in setting time limits
Wwithin which motions for:summary judgment must be miade,
replacing the 40 day rule which is inadequate in-complicated
cases.
" "Sub: (2) isvirtual] yrdentrcal to Federal Riulé 56 (c) except
that the period betwegn the time service of the mhotion:and the
time of hearrng is2 days rather than the 10 days provrded in
Rule561(c):- :

. .- Sub. (3)isvirtually 1dentrca1 toFederal Rule 56 (¢) except
that (1)-thereis norequirement that copies of papers referred
to in an affidavit be’served with the miotion if the papers are
already of record, and (2) there is no requrrement that copies
ot papersthatale Served besworn or certified.

Sub. (4)isidentical to Federal Rule 56 (f) ;

Sub. (5)is identical to Federal Rule 56 ( g) ‘except that it
does not include contempt proceedingsasan available sanction
for affidavits made in bad faith.

- Sub.(6) is based on’s. 270 635 (3) [Re¢-Order eftectrve

Jan 1,1976] . .

802 09 Amended and supplemental
pleadings. (1) AMENDMENTS. A party may
amend the party's pleadmg once as.a matter.of
course at any <time" prior- to: the entry. of the
schediiling “order ‘provided in.'s.:-802,10 (1).
Otherwise a party may amend the pleading only
by leave of court or by written consent of ‘the
adverse party; and leave shall be:. freely. grven
when justlce 50 requrres A party shall plead i in
response to an amended: pleading within 20 days
after service of the amended pleading unless (a)
the court otherwise orders or (b) no responsive
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pleading is required or permitted under s. 802.01
(1). At any stage of the action, the court may
allow amendment of any process or proceedmg if
justice requires it. ‘

(2) AMENDMENTS TO CONFORM TO THE
EVIDENCE. If issues not raised by the pleadings
are tried by express or 1mp11ed consent of the
parties, they shall be treated in all respects as if
they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary
to cause them to conform to the evidence and to
raise these issues may be made upon motion of
any party at any time, even after judgment; but
failure to so amend does not affect the result of
the trial of these issues. If evidence is objected to
at the trial on the ground that it is not within the
issues made by the pleadings, the court may
allow the pleadings to be amended and shall doso
freely when the presentation of the merits of the
action will be subserved thereby and the
objecting party fails to satisfy the court that the
admission of such evidence would prejudice such
party in maintaining the action or defense upon
the merits, The court may grant a continuarce to
enable the objecting party to meet such evxdence

(3) RELATION BACK OF AMENDMENTS. If the
claim asserted in the amcnded pleading arose out
of the conduct, transaction, or occurrence set
forth or attempted to be set forth in the original
pleading, the amendment relates back to the date
of the filing of the original pleading. An
amendment changing the party against whom a
claim is asserted relates back if the foregoing
provision is satisfied and, within the. period
provided by law for commencing the action
against such party, the party to be brought in by
amendment has received such notice of the
institution of the action that he or she will-not be
prejudiced in ‘maintaining a defense on the
merits, and knew or should have known that, but
for a mistake concerning the identity of the
proper party, the action would have been
brought against such party.

{4) SUPPLEMENTAL PLEADINGS. Upon mo-
tion of a party the court may, upon such terms as
are just, permit the party to serve a supplemental
pleading setting forth _tr ansactions or occur-
rences or events which have happened since the
date of the pleading sought to be supplemented.
Permission may be granted even though the
original pleading is defective in its statement of a
claim for relief or defense. If the court deems it
advisable that the adverse party piead to the
supplemental pleading, it shall so order, specify-
ing the time therefor.

History: Sup. Ct. Order, 67 W (2d) 632;1975¢.218.

Judicial Council Committee’s Note, 1974: Sub (1)
generally corresponds with ss. 263.45 and 269 44 except that
the timing of amendments has been tied into the s, 802.10 (1)
scheduling order rather than the service of the original
pleading asins. 263.45.

PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.10

Sub. (2) conforms with the case law that has developed
under the formers. 269.44

Sub. (3) overturns the rule of Meinshausen v. A
Gettleman Brewing Co., 133 Wis. 95, 113 N.W. 408 (1907),
and Baker v. Tormey, 200 Wis. 627, 245 N.W. 652 (1932)
Sub. (3) isanexception tos. 893.48.

Sub. (4) is similar to s. 263.47, except that matters of
which the pleacder was ignorant at ‘the time of his original
pleading should be alleged by an amended pleading rather than
by a supplemental pleading [ReOrdex effective Jan. 1, 1976]

802.10 Scheduling and pretrial confer-
ences. (1) SCHEDULING CONFERENCE. (a)
Scope. This subsection governs all actions and
special proceedings except those governed by
chs. 48,52, 288,299, 345,812, and Title XLIIB.

(b) Conference. Not less than 60 nor more
than 120 days after the summons is filed, the
judge to whom the case has been assigned shall
set a date for a scheduling conference, upon at
least 10 days written notice by mail to all
attorneys of record and to all parties who have
appeared of record and are not represented by
counsel. The conference shall be held at a place
designated by the judge and shall be attended by
the judge and at least one attorney of record for
each party to the action who is represented by
counsel. Any party who has appeared and who is
not represented by counsel shall attend personal-
ly, or by its officer or agent. After consultation,
the judgeshallset:

1. The time. at which a motion for default
)udgment may be heard;

2. The times within which dlscovery must be
completed;

" 3. The time, prior to the pretrial conference,
within which impleader shall be completed and
within which pleadings may be amended;

4, A time at or prior to the pretrial conference
within which motions before trial shall be served
and heard;” .

5. A date for the pretrial conference and a date
or tentative date for trial as soon as.practicable
after the pretrial conference but not later than 30
days thereafter.

(¢) Scheduling order. The judge shall issue a
written order which recites the schedules
established. Such order when entered shall
control the course of the action, unless modified
as herein provided. If at any time it should
appear that such schedules cannot reasonably be
met, the judge may amend the order upon timely
motion of any party. Whenever the judge
determines that it is not reasonable to meet the
pretrial date or trial date established, the judge
may amend the order on the judge’s own motion.

(d) Use of telephone and mail; standard
order. In lieu of a scheduling conference under
par. (b), the judge may obtain scheduling
information by telephone, mail or otherwise and
enter a scheduling order on the basis of the
information so obtained or may serve upon the
parties a standard scheduling order. Such orders
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are subject to amendment as provided in par.
(c¢). If a standard scheduling order is entered, it
shall be entered within -150 days after com-
mencement of the action.-

. (&) Sanctions. Violation of a scheduling order
is subject10s.805.03..

~(2) PRETRIAL CONFERENCE. (a) Scope. Inall
contested civil actions and contested special
proceedings except those under chs. 48, 52, 288,
299 and 345, the judge shall, unless waived by
the parties with the approval of the judge, and in
all other civil actions and special proceedings the
judge may, direct the attorneys for the parties to
appear before the judge for a pretrial conference
to determine whether an order should be entered
on any orallof the following matters:

1. Definition and simplification of the issués
of factand law;

2. Necessity or desirability of amendment to
the pleadings;

-3 Stlpulatlons of fact and agreements
concerning the identity of or authenticity of
documents which will avoid unnecessary proof;

4. Limitation of the number ‘of expert
witnesses and " the exchange of the names of
expert w1messes, R

5. Whether-issues shall be tried by coutt or
jury;

'6. Advisability of preliminary reference of
issues for findings to be used as evidence when
the trialis to be by jury;

7. Number of jurors tobe impaneled, voir dire
exammatlon, and the number of stnkes to be
allowed;

8.Order of proof and order of argument;

9. Separatlon or consohdatlon of claxms for
trial; -

10. Jury views and the costs thereof; -

11. Disclosure of insurance policy limits;

" 12. Filing and exchanging of trial briefs; and

13. Such other matters as may aid in the
disposition of the action.

(b) Time; participants. The date and time for
the  pretrial conference shall be set in the
scheduling order as provided in'sub. (1): Atleast
one attorney planning to-take part in the trial
shall “appear: for each of the parties and
participate in the pretrial conference. Attorneys
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appear ing at the confer ence must have authority
toenter stipulations.

(¢) “Additional conferences. If necessary or
advisable, the judge may adjourn the pretrial
conference from time to time or may order an
additional pretrial conference.

(d) Pretrial order. The judge shall make an
or dex which recites the action taken with respect
to the matters described in par. (a) and which
sets or confirms the final trial date. The order
when entered shall control the subsequent course
of action, unless modified thereafter on motion
of a party or the court for good cause. If for any
reason, the action is not tried on the date set in
the scheduling order or the pretrial order, the
judge shall, within 30 days after the date set in
the scheduling order or pretrial order, “set
another date for trial on the earhest available
trial date. _
~ (e). Sanctions. If without just excuse or
because of failure to give reasonable attention to
the matter, no appearance is made on behalf of a
party at a'pretrial conference, or if an attorney is
grossly unprepared to participate in the confer-
ence, the judgemay, in his sound discretion:

1. Reschedule the conference and order the
payment by the delmquent attorney or, when

just; by the party the attorney represents of the

reasonable expenses, including reasonable attor-
ney’s fees, to the aggrieved party;

2. Conduct the conference and enter the
pretrial order without part1c1pat10n by the
delinquent attorney; ‘

3. Order dismissal or entry of a default

‘]udgment

Histery: Sup. Ct Oxder 67W (2d) 634;1975¢.218.

‘Judicial Council Committee’s Note, 1974: Sub. (1) is based
on the:practice in many federal district courts of calling in the
attorneys in an action shortly after commencement for a report
on the ‘status of the action and for the settmg of dates. This
scheduling conference is’ essentially a “pre-pretrial”. In a
significant change from the prior practice, this section places
the responsibility for moving a case on the court as well as the
attorneys,

Sub. (2) (a) is more explicit than's. 269 65 in listing the
matters which should be considered at the pretrial conference.
Theexpanded list should not be considered exhaustive.’

Sub (2) (b)-and (e) are:designed to lessen the prablem of
unprepared “participants” at a pretrial conference.

The last sentence of sub. (2) (d) is designed to maintain to
the extent possible the reliability of the ongmal triak date [Re
Order effective Jan. 1, 1976] :
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