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853.01 Capacity to make or revoke a will.
Any person-of sound mind 18 years of age or
older may make and revoke a will.

Undue influence discussed. Estate of McGonigal, 46 W
(2d) 205, 174 NW (2d) 256. -

‘The existence of a fiduciary relatlonshlp will cause the
courts to scrutinize the evidence more closely. The rela-
tionship, plus suspicious circumstances,” create an infer-
ence of undue influence which establishes a prima facie
case which remains even though evidence is introduced to
rebut it. Estate of Komarr, 46 W (2d) 230, 175 NW (2d)
473.

Elements of testamentary capacity discussed. Estate oi‘

O’Loughlin, 50 W:(2d) 143, 183 NW (2d) 133

853.03 . Execution of wills. Every will in or-
der to be validly executed must be in writing
and executed with the following formalities:

(1) It must be signed (a) by the testator, or
(b)..in- the testator’s name by one of the wit-
nesses or some other person at the testator’s
express direction.and in his presence, such a
proxy signing either to. take place or to be ac-
knowledged by the testator in the presence of
the witnesses; and

(2) It must be signed by 2 or more witnesses
in the presence of the testator and in the pres-

ence of each other

The alternate requisite-in sub. (1) that if not signed by
the testator it be signed by some. person in his presence
and by his express direction, is not met by simply taking
the testator’s hand as an inanimate object and making his
mark or signature where the testator fails or is unable to in
any manner expressly authorize another to sign for him
(Will of Wilcox, 215 W 341, overruled.) Estate of Komarr,
46 W (2d) 230, 175 NW (2d) 473

853.05 - Execution of wills outside the
state or by nonresidents within this state. A

will is validly executed if it is in writing, execut- .

ed according to s. 853.03 or if it is in writing
and executed in accordance with either of the
following: (a) the law of the place where the
will is executed; or (b) the law of the place

where the testator is domiciled at the time of

execution of the will. Any such will has the
same effect as if executed in this state in compli-
ance with s. 853.03

853.07 Witnesses. (1) Any person who, at
the time of execution of the will, would be com-
petent to testify as a witness in court to the facts
relating to execution may act as-a witness to the
will. Subsequent incompetency of a witness is
not-a ground for denial of probate if the execu-
tion - of the will is otherwise satisfactorily
proved.

(2):A will-is-not mvahdated because signed
by an-interested witness; but, unless the will is
also signed: by 2 disinterested witnesses, any
beneficial provisions of the will for a witness or
his spouse are invalid to ‘the extent that such
provisions in the aggregate exceed in value
what the witness or his spouse would have re-
ceived had the testator died intestate. Valua-
tion is to be made as of testator’s death.

(3) An attesting witness is interested only if
the will gives to him or his spouse some per-
sonal and beneficial interest. The following are
not interests which are personal and beneficial:

(a) A provision for employment as executor
or trustee or in some other capacity after death
of the testator and a provision for compensa-
tion at a rate or in an amount not greater than
that usual for the services to be performed;

(b) A provision which would have conferred
no benefit if the testator had died immediately
following execution of the will.

853.09 Deposit of will in county court dur-

-ing testator’s lifetime. (1) DEPOSIT OF WILL

Any testator may deposit his will with the reg-
ister in probate of the county court of the
county where he resides. The will shall be
sealed in an envelope with the name of the tes-




Electronically scanned images of the published statutes.

4031

tator, his address, and the date of deposit not-
ed thereon. If the will is deposited by a person
other than the testator, that fact also shall be
noted on the envelope. The size of the envelope
may be regulated by the register in probate to
provide uniformity and ease of filing.

(2) DUTY OF REGISTER IN PROBATE. The
register in probate shall issue a receipt for the
deposit of the will and shall maintain a registry
of all wills-deposited. The original will, unless
withdrawn under sub. (3) or opened in accord-
ance with s. 856.03 after death of the testator,
shall be kept on file for a period of 25 years
from the date of deposit; thereafter the register
may either retain the original will or open the
envelope, copy or reproduce the will for confi-
dential record storage purposes by microfilm
or other method of comparable retrievability
and destroy the original. If satisfactorily identi-
fied, the reproduction is admissible in court for
probate or any other purpose the same as the
original document. Wills deposited with the
county judge under former s. 238.15 (Stats.
1967) shall be transferred to the register in
probate and become subject to this section.

(3) “WITHDRAWAL. A ‘testator may with-
draw his will‘during his. lifetime, but the regis-
ter in probate shall deliver the will only to the
testator personally or to a person duly author-
ized to withdraw it for the testator, by a writ-
ing signed by the testator and 2 w1tnesses other
than the person authorized.

853.11 Revocation. (1) SUBSEQUENT
WRITING OR PHYSICAL ACT. A will is revoked
in whole or in part by:

(a) A subsequent will, codicil or other in-
strument which is executed in compliance with
s. 853.03 or 853.05 and which revokes the pri-
or will or a part thereof expressly or by incon-
sistency; or _

(b) Burning, tearing, canceling or obliterat-
ing the will or part, with the infent to revoke,
by the testator or by some person in the testa-
tor’s presence and by his direction.’

‘(2) SUBSEQUENT MARRIAGE. A will is re-
voked by the subsequent marriage of the testa-
tor if the testator 1s survived by his spouse, un-
less

- (a) The will indicates an intent that it not be
revoked by subsequent marriage or was drafted
under - circumstances -indicating that it was in
contemplation of the marriage or makes provi-
sion for issue of the decedent; or

"(b) Testator and. the spouse have entered
into a‘contract before or after marriage, which
makes  provision for the spouse or provides
that the spouse is to have no rights in the es-
tate of the testator.

WILLS 853.15

(3) ANNULMENT OR DIVORCE. Any provi-
sion in a will in favor of the testator’s spouse is
revoked by an annulment of the marriage to
such spouse or by an absolute divorce.

(4) OTHER METHODS OF REVOCATION. A
will is revoked only as provided in this section.

(5) DEPENDENT RELATIVE REVOCATION.
Except as modified by sub. (6) this section is
not intended to change in any manner the doc-
trine of dependent relative revocation.

(6) REVIVAL. When a will, codicil or part
thereof has been revoked by a subsequent will,
codicil or other instrument under sub. (1) (a),
the later revocation of the revoking instrument
by act under sub. (1) (b) revives the prior will
or codicil or part thereof: (a) if there is clear
and' convincing evidence that the testator in-
tended to revive the prior will, codicil or part;
or (b) if the revoking instrument is a codicil
which revoked only a part of the will by incon-
sistency and not expressly, and the evidence is
insufficient to prove that the testator intended
no revival. Proof of testator’s statements at or
after the act of revocation is admissible to es-
tablish: intent. A will, codicil or part cannot be
revived under this subsection unless the origi-

nal will or codicil is produced in court

Where a 16 year old will cannot be found, revocation by
destruction is presumed despite an expression of satisfac-
tion with it 6 years before death. Estate of Fonk, 51 W
(2d) 339, 187 NW (2d) 147.

853.13 When will is contractual.. (1) A
contract not to revoke a will can be established
only by: (a) provisions of the will itself suffi-
ciently stating the contract; (b) an express refer-
ence in the will to such a contract and evidence
proving the terms of the contract; or (c) if the
will makes no reference to a contract, clear and
convincing evidence apart from the will.

(2). This section applies to a joint will (ex-
cept if one of the testators has died prior to
April 1, 1971) as well as to any other will;
there is no presumption that the testators of a

joint will have contracted not to revoke it.

 After the death.of one party, the other party to a will
based 'on contract cannot in effect avoid the will by giving
away property. Estate of Chayka, 47 W (2d) 102, 176 NW
(2d) 561.

The existence of an irrevocable contract does not pre-
vent the making of a later will and its admission to pro-
bate; the remedy is an action in equity to enforce the con-
tract. Estate of Schultz, 53 W (2d) 643, 193. NW (2d) 655

Joint and mutual wills. Kroncke, 43 WBB, No. 5

853.15 Equitable election if will attempts
to dispose of property belonging to benefi-
ciary. (1) NECESSITY FOR ELECTION. If a will
gives a-bequest or devise to one beneficiary and
also clearly purports to give to another benefi-
ciary a property interest: which does not pass
under the will but belongs to the first benefici-




Electronically scanned images of the published statutes.

853.15 WILLS

ary by right of ownership, survivorship, benefi-
ciary designation or otherwise, the first benefi-
ciary must elect either to take under the will
and transfer his property interest in accord-
ance with the will, or to retain- his property in-
terest and not take under the will. If he elects
not to take under the will, the bequest or de-
vise given him under the will is to be assigned

by the court to the other beneficiary in lieu of

the property interest which does not pass un-
der the will. But this section does not require
an election in any case where the property in-
terest belongs to the first beneficiary by reason
of transfer or beneficiary designation made by
" the decedent after the execution of the will
This section does not apply to the elective
right of the surviving spouse under s. 861.05.

(2) PROCEDURE FOR ELECTION. If an elec-
tion is requlred under sub. (1),-the followmg
provisions apply: ‘

(a) The court may by order set a time within
which the beneficiary is required to file with
the court a written -election either to take un-
der the will and forego, waive or transfer his
property interest in favor of the other person
to. whom it is given by the will, or to retain
such property -interest and not take under the
will. The time set shall be not earlier than one
month after the necessity for such an.election
and the nature of the interest given to the ben-
eficiary under the will have been determined

(b) If a written election by the beneficiary to
take under the will and transfer his property
interest in accordance with the will has not
been filed with the court within the time set by
order, or if no order setting a time has been
entered, then prior to the final judgment, the
beneficiary is deemed to have elected not to
take under the will

(c) Except as provided above, participation
in the administration by the beneficiary does
‘not constitute ‘an election to take under the
will.

853.17 Effect of will provision changing
beneficiary of life insurance or annuity. (1)
Any provision in a will which purports to name
a different beneficiary of a life insurance or an-
nuity contract than the beneficiary properly
designated in accordance with the contract with
the issuing company, or its bylaws, is ineffective

to change the contract beneficiary unless the

contract or the company’s bylaws authorizes
such a change by will.

(2). This section does not prevent the court
from requiring the contract beneficiary to elect
under s. 853.15 in order to take property under
* the will; nor does it apply to naming a testa-
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mentary trustee as designated by a life insur-
ance policy under s. 701.09

853.18 Designation of beneficiary, payee
or owner. (1) The written designation in ac-
cordance with the terms of any insurance, an-
nuity or endowment contract, or in any agree-
ment issued or entered into by an insurance
company in connection therewith, supplemen-
tal thereto or in settlement thereof; or the writ-
ten designation made under a contract, plan,
system or trust providing for pension, retire-
ment, deferred compensation, stock bonus,
profit-sharing or death benefits, or an employ-
ment or commission contract, of any person to
be a beneficiary, payee or owner of any right,
title or interest thereunder upon the death of
another, or any assignment of rights under any
of the foregoing, shall not be subject to or de-
feated or impaired by any statute or rule of law
governing. the transfer of property by will, gift
or intestacy, even though such designation or
assignment is revocable or the rights of such
beneficiary, payee, owner or assignee are other-
wise subject to defeasance

-(2) This section applies to such deSIgnatlons
or- assignments made either before or after
June 25, 1969, by persons who die on or after
that date. This section creates no implication
of invalidity as to any designation or assign-
ment, of the nature described in sub. (1), made
by any person who dies before that date or as
to any declaration, agreement or contract for
the payment of money or other transfer of
property at death not specified under sub. (1).

853.19. Advancement in testate estate.
(1) WHEN GIFT DURING LIFE IS DEDUCTED
FROM WILL. If a testator by his will makes a
provision for a beneficiary and later makes a
gift during lifetime to that beneficiary, the gift
is not to be deducted from the provision in the
will as an advance unless: (a) the testator by
his will provides for deduction of the gift, or
(b) the testator by writing clearly states that
the gift is an advance, whether or not such
writing is contemporaneous with the gift, or
(c) the beneficiary states by writing or in court
that the gift was an advance.

(2) ADVANCE ‘WHEN "GIFT LAPSES. If the
provision in the will fails because of the death
of the beneficiary, and issue of that beneficiary
take by the terms of a substitutional gift in the
will or by reason of s. 853 27, the provision in
the will to. which  the issue become entitled
shall be reduced by the amount of the advance
unless the contrary intent is apparent from the
will or the writing by the testator evidencing
the advance.
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(3) VALUATION. The value of a gift estab-
lished as an advance under sub. (1) is deter-
mined as of the time when the beneficiary
comes into possession or enjoyment of the
property advanced, or the time of death of the
testator if that occurs first.

853.21 Renunciation of gift under will.
Any person to whom property is given by the
terms of a will may renounce all of the proper-
ty, or any part of such property unless the will
expressly prohibits partial renunciation, by fil-
ing a signed declaration of renunciation with
the probate court and serving a copy on the
personal representative within 180 days from
admission of- the will to probate. For cause
shown, the court may grant additional time by
order entered within or after the 180-day peri-
od. Property includes rights of a beneficiary of
a trust under the will, including right to receive
discretionary or .contingent distributions; and
any provision in the will attempting to restrict
alienability - of the interest. of a beneficiary,
whether under a trust or otherwise, does not
restrict the power to.renounce such interest un-
der this section. Unless the will provides other-
wise, no.interest in the property renounced
vests in such person, but the renounced proper-
ty passes as if such person had predeceased the
testator. However, a renunciation is invalid to
the extent that the person renouncing has prior
to filing the renunciation effectively assigned or
contracted to assign the renounced property, if
prior to entry of the final judgment, or earlier
distribution by the personal representative in
reliance .on the renunciation, the assignee files
with the probate court a copy of the assignment
or contract and serves a copy..on the personal
representative.

853.23 Renunciation of power of appoint-
ment or appointed property. (1) If a will pur-
ports to create any power of appointment, as
defined in.s. 702.01 (1), the donee may re-
nounce the’ power entirely, or partially re-
nounce to the same extent that he may partially
release the power under s. 702.09 (1) (b), by
filing a renunciation in the manner and time
provided in's. 853.21. To the extent that he re-
nounces, the power is deemed not to have been
‘created in the donee at any time.

(2) Unless-the will expressly provides other-
wise, any person to whom property is appoint-
ed by will may renounce all or any part of the
property by filing a renunciation as provided in
s 853.21 within 180 days from admission to
probate of the will miaking the appointment.
‘The renounced property or part ‘passes: (a) if
the donee has made an alternate appointment

WILLS 853.25

to take effect in event of renunciation, to the
alternate appointee; (b) if no alternate appoint-
ment is made and the power is a general power
as defined in s, 702.01 (4), in the same manner
as if the donee owned the appointed property;
(¢) if no alternate appointment is made and the
power is not general, as if no appointment had
been made to the renouncing person. '

(3) A general renunciation of all interest un-
der a will is construed to include any power of
appointment and any appointed. property un-
less the renunciation expressly provides other-
wise.

853.25 Unintentional failure to provide
for issue of testator. (1) CHILDREN BORN OR
ADOPTED AFTER MAKING OF THE WILL. If a
testator fails to provide in his will for any child
born ‘or adopted after the making of the will,
that child is entitled to receive a share in the
estate of the testator equal in value to the share
which the child would have received if the tes-
tator had died intestate, unless: (a) the testator
left all or substantially all of his estate to the
mother of the child, or (b) the testator elimi-
nated -all of his children known to him to be
living at the time of execution of the will from
any share under the will, or (c) the testator
provided for the subsequently born or adopted
child by transfers outside the will and the-in-
tent that the transfers be in lieu of a testamen-
tary gift is either shown by statements of the
testator: or inferred from the amount of the
transfers and . other -circumstances, or (d) in
any other case it appears from the will or evi-
dence outside the will that the omission was
intentional: If a child entitled to a share under
this section dies before the testator, and the
child leaves issue who survive the testator, the
issue who represent the child are entitled to his
share.

(2) LIVING ISSUE OMITTED BY MISTAKE. If
clear and convincing evidence proves that by
mistake or.accident the testator failed to pro-
vide-in his will for a child living at the time of
making of the will, or for the issue of any then
deceased child, the child or issue is entitled to
receive a share in the estate of the testator
equal in value to the share which he or they
would have received if the testator had died in-
testate. But failure to mention a child or issue
in the will is not in 1tse1f evidence of mistake
or accident.

(3) TIME FOR PRESENTING DEMAND FOR
RELIEF, A demand for relief under this section

‘must be presented to the court in writing not

later' than (a) entry of the final judgment, or
(b) 6 ‘months after allowance of the will,
whichever first occurs.
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(4) FROM WHAT ESTATE SHARE IS TO BE
TAKEN., Except as provided in sub. (5), the
court shall in its final judgment assign the
share provided by this section:

(a) From any intestate property first;

(b) The balance from each of the benefici-
aries under the will in proportion to the value
of the estate each would have received under
the will as written, unless the obvious intention
of the testator in relation to some specific gift
or other provision in the will would thereby be
defeated, in which case the court may adopt a
different apportionment and may exempt a
specific gift or other provision

(5) DISCRETIONARY POWER OF COURT TO
ASSIGN DIFFERENT SHARE. If in any case un-
der sub. (1) or.(2) the court determines that
the intestate share is a larger amount than the
testator would have wanted to provide for the
omitted child or issue of a deceased child, be-
cause it exceeds the value of a provision for an-
other child or for issue of a deceased child un-
der the will, or that assignment of the intestate
share would unduly disrupt the testamentary
scheme, the court may in its final judgment
make such provision for the omitted child or
issue out of the estate as: it deems would best
accord with-the probable intent of the’ testator,
such as assignment, outright or in trust, of any
amount less than the intestate share but ap-
proximating the value of the-interest of other
issue, or modification of the provisions of a
testarhentary trust for -other issue to include
the omitted child or issue.

853.27 . Rights of issue of beneficiary .dy-
ing before testator (lapse). (1) Unless a con-
trary intent is indicated by the will, if provision
in the will is'-made for-any relative of the testa-
tor and the relative dies before the testator and
leaves issue who survive the testator, then the
issue as represent the deceased relative are sub-
stituted for him under the will and take the
same intérest as he would have taken had he
survived the testator.

(2) For purposes of this section, a provision
in the will means:

(a) A gift to an individual whether he is
dead at the time of the making of the will or
dies after the making of the will; '

(b) A share in a class gift only if a-member
of the class dies after the making of the will; or

(¢) An appointment by the testator under
any power of appointment, unless the issue
who. would take under. this section could not
have been appointees under the terms of the
power.
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A bequest to a wife “and to her heirs and assigns forev-
er”, where the wife predeceased the testator, held ambigu-
ous where the words were in a residuary clause so that the
effect would be intestacy if strictly construed, the drafts-
man testified that the words were not used in a technical
sense and the will acknowledged testator’s debt to his
wife Estate of Mangel, 51 W (2d) 55, 186 NW (2d) 276

853.29 After-acquired property. A will is
presumed to pass all property which the testa-
tor owns at his death and which he has power
to.transmit by will, including property acquired
after the execution of the will.

853.31 Presumption that will passes ail of
testator’s interest in property. Any gift of
property by will is presumed to pass all the es-
tate or interest which the testator could lawful-
ly will in the property unless it clearly appears
by the will, interpreted in light of the surround-
ing circumstances, that the testator intended to
pass a less estate or interest

853.33  Gift of securities construed ‘as
specific. Every gift of a stated number of
shares or amount of securities is construed to be
a specific gift if the testator owned the same or
a greater number of shares or amount of the
securities. at the time of execution of the will,
even though the will does not describe the secu-
rities more specifically or qualify the descrip-
tion by a possessive pronoun such as “my”, un-
less ‘the-will expressly empowers the personal

‘representative to purchase securities to satisfy

the bequest. “Securities” is used in this section
in the broadest possible sense and includes but
is not limited to stocks, bonds and corporate
securities of any kind, shares in an investment
trust or.commeon trust fund, and bonds or other
obligations of the United States, any state, other
governmental unit or agency, foreign or domes-
tic.

853.35 Nonademption of specific gifts in
certain cases. (1) SCOPE OF SECTION. It is
the ‘intent of this section to abolish the .com-
mon law doctrine of ademption by: extinction
in the situations governed by this section. This
section is inapplicable if the intent that the gift
fail under the particular circumstances appear
in the will; or if the testator-during his lifetime
gives property to-the specific beneficiary with
the intent of satisfying the specific gift. When-
ever -the subject of the specific gift is property
only part of which is destroyed, damaged, sold
or condemned, the specific gift of any remain-
ing interest in the property owned by the testa-
tor at the time of his death is not affected by
this section; but this section applies to the part
which would have-been adeemed under the
common law by the destruction, damage, sale
or condemnation.
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(2) PROCEEDS OF INSURANCE ON PROPER-
TY. If insured property which is the subject of
a specific gift is destroyed, damaged, lost, sto-
len or otherwise subject to any casualty com-
pensable by insurance, the specific beneficiary
has the right to: (a) any insurance proceeds
paid to the personal representative after death
of the testator, with the incidents of the specif-
ic gift; and (b) a general pecuniary legacy
equivalent to any insurance proceeds paid to
the testator within one year of his death; but
the amount hereunder is reduced by any
amount expended or incurred by the testator in
restoration or repair of the property.

(3) PROCEEDS OF SALE. If property which is
the subject of a specific gift is sold by the testa-
tor within 2 years of his death, the specific
beneficiary has the right to: (a) any balance of
the purchase price unpaid at the time of death
(including any security interest in the property
and interest accruing before death), if part of
the estate, with the incidents of the specific
gift; and (b) a general pecuniary legacy equiva-
lent to the amount of the purchase price paid
to the testator within one year of his death.
Acceptance of a promissory note of the pur-
chaser or a 3rd party is not considered pay-
ment, but payment on the note is payment on
the purchase price; and for purposes of this
section - property is considered sold as of the
date when a valid contract of sale is made. Sale
by an agent of the testator or by a trustee un-
der a revocable living trust created by the tes-
tator, the principal of which is to be paid to
the- personal representative or estate of the tes-
tator on his death, is a sale by the testator for
purposes of this section.

(4) CONDEMNATION AWARD. If property
which is the subject of a specific gift is taken
by condemnation prior to the testator’s- death,
the 'specific ‘beneficiary has the right to: (a) any
amount of the condemnation award unpaid at
the time of death, with the incidents of the spe-
cific ‘gift; and (b) a general pecuniary legacy
equivalent to the amount of an award paid to
the testator within one year of his death. In the
event of an appeal in a condemnation proceed-
ing, the award is for purposes of this section

WILLS 853.35

limited to the amount established on the ap-
peal. Acceptance of an agreed price or a juris-
dictional offer is a sale within the meaning of
sub. (3).

(5) SALE BY GUARDIAN OR CONSERVATOR
OF INCOMPETENT. If property which is the
subject of a specific gift is sold by a guardian
or conservator of the testator or a condemna-
tion award or insurance proceeds are paid to a
guardian or conservator, the specific benefici-
ary has the right to a general pecuniary legacy
equivalent to the proceeds of the sale or the
condemnation award as defined in sub. (4) or
the insurance proceeds, reduced by any
amount expended or incurred in restoration or
repair of the property. This provision does not
apply if testator subsequent to the sale or
award or receipt of insurance proceeds is adju-
dicated competent and survives such adjudica-
tion for a period of one year; but in such event
sale by a guardian or conservator within 2
years of testator’s death is a sale by the testator
within the meaning of sub. (3).

(6) SECURITIES. If securities are specifically
willed to a beneficiary, and subsequent to exe-
cution of the will, other securities in the same
or another entity are distributed to the testator
by reason of his ownership of the specifically
bequeathed securities and as a result of a par-
tial liquidation, stock dividend, stock split,
merger, consolidation, - reorganization, recapi-
talization, redemption, exchange, or any other
similar transaction, and if such other securities
are part of testator’s estate at death, the specif-
ic gift is deemed to include the additional or
substituted securities. ‘‘Securities” has the
same meaning as in-s. 853.33.

(7) REDUCTION OF RECOVERY BY REASON
OF EXPENSES AND TAXES. Throughout this
section the amount the specific beneficiary re-
ceives is reduced by any expenses of the sale or
of collection of proceeds of insurance, sale, or
condemnation award and by any amount by
which the income tax of the decedent or his
estaté is increased by reason of items covered
by this section. Expenses include legal fees
paxd or mcurred :
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