
CHAPTER ., 263

PLEADINGS

263 01 Forms. 263 ; 225 Demurrer: stipulation
263 . 02 Complain t ,. 263227 Judgment on the p l eadings
26303 Complaint, contents 263.23 Pleadi ngs, h o w subsc r ibed and fil ed .
263 . . 04 ' Uniting causes o f actio n . 263 .24 Verification of pleadi ng
26305 Pleadingss by defendant 263 25 Form o f verification.
263 06 Demurrer to c ompl a int . 26326 Admissi onn by not denying ,
263 07 General demurrer limited 263.27 Pleadings li berally construed ,
26308 Demurrer to whole o r p art 263.28 Variances, materiality :
26309 Ground of demu r re r t o co mplaint t o be stated . 263 31 When fa ilure of proof'
253 . 10 -Amended ' compl aint to be served 263 .. 32 . A cc o unts ; bill ofparti c ulars
263 11 Answer may state grou nds of demu rr er . . 263 33 Judgments, how pl eaded .
263 12 Waiver by not demur ri ng or answe ring . 263 .. 34 . . Conditions preceden t in c o ntra c t, howw pl eaded
263 13 Answer, contents.. 263 35 Pleading by copy ; notes, etc .
263,. 14 . . Countercl a im . 263 . 37 ` Libel and slander, how pleaded
263. 15 C r oss complaint and thi r d party acti o ns. 263 38 Answer in libel and sl ander:
263 16 Sever al defenses allowed 263 39 Answer' in action for distraine d p r operty .
263 17 Demur rerr to answer or c o untercla im 26340 Pleadings in special pro ceedings .
263. . 1 ' 75 Demurrer to answer ; gro und to be stat ed.. 26342 Sham pleadings may be stricken out ..
263. 18 Demurrer t o answer; demurr er and reply to 26343 I r relevant, scandalous and indefinit e pleadings . :

. counterclaim . . . 26344 Motions to strike out
263 .1 9 Waiver by n ot demur ring or replying 263 45 Amendments of course to pleadings
263 20 Reply ; what to co ntain.. 263:46 Proceedings on d ecision of demurrer
26321 Judgment by default on counterc laim. 2634.7 Supplemental plead i ngs ,
263 22 Demurrer to re ply; wai ve r

263.01 Forms. The forms of pleading in civ-
il actions in courtss of record and the rules by
which the sufficiency of the pleadings are deter-
mined are prescribed by chapters, 260 to 297 ,

263.02 Complaint. The first pleading on
the part of the plaintiff is the complaint .

263.03 Complaint, contents . Thee com-
plaint shall contain :

(1) The title of the cause, specifying the
name of the court in which the action is
brought, the name of the county designated by
the plaintiff as the place of trial and the names
and, in the contents if known, the addresses of
the parties to the action, if such addresses are
not specified in the body of the complaint .

(2) A plain and concise statement of the ulti-
mate facts constituting each cause of action,
without unnecessary repetition ,

(3) A demand of the judgment to which the
plaintiff supposes himself entitled ; if the recov-
ery of money be demanded, the amount there-
of shall be stated .

(4) In an action by or against a corporation
the complaint must aver its corporate existence
and whether it is a domestic or a foreign cor-
poration ,

Cross References : For effect of demand for judgment or
want of such demand in the compla i nt in case of judgment
by default, see 270 . . 57 .

263 .05 Pleadings by defendant. The only
pleading on the part of'the defendant is either a
demurrer or an answer . . It must be served with-
in 20 days after the service of the copy of the
complaint. It' a guardian ad litem is appointed

263.01 PLEADINGS 323.8

As t o the effect of not denyin g an allega t ion in the com-
plaint of co rporate or pa r tnersh i p existence.; see 891 .29
and $91, 31

EstoppeCfiom asserting 81 , 15 as a def ense was properl y
applied by the trial court in sustaining the va lidityy of the
complaint notwithstanding fa i lure of pl aintifft o so specifi-
c ally plead ; for the demurrer interposed by the ci ty pre-
cluded' the plaintiff ' from asserting estoppel , and plaintif'f '
couldd not kn o w whether the city would rely upon the
written notice r equirement of the statute . Ha rt e v . Eagl e
R iver, 45 W (2d) 51 :3, 173 NW (2d) 68 .3.
A complaint a l leging that a person whose nam e does

not appear on a note is liable as a guarantor o f it does not
state a cause of action . Jenna ro v Jennaro , 52 W (2d) 405 ,
1 90 NW (2d) 164

263 .04 Un it i ng causes of action. The
plaintiff may unite in the same complaint sever-
al causes of action, whether they be such as
were formerly denominated legal or equitable
or both . . But the causes of action so un ited must
affect alll the parties to the action and not re-
quire different places of trial, and must be stat-
ed separate ly
Wher e the acti o ns a re equitable in n a ture, the require-

ment that all parties be affected d oes not app l y and the
court will retain jur isdic tion . Antig o Supe r ior N . Hom e,
Inc .c v . First Federal, 51 W (2d) 196, 186 NW (2d) 265 .
Where plaintiff sues f or an acci de n t o ccur ring in one

county she cannot jo in as defendant a hospital in another
c o unty wh i ch is alleged to ha ve aggravated h er injuries,
even tho u gh the or iginal tort-fe aso r may be r e s pons i ble for
all the damages . Butz o w v . Wausau Memorial Hospital , 51
W (2d) 281 , 187 NW (2d) 349.
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263 .10 Amended complaint to be served .
If the complaint be amended a copy ther'eof'
must be served andd the defendant must demur
or answer thereto within twenty days thereafter
or the plaintiff, upon filing proof' of service the-
reofand of'the defendant's omission, may ob-
tain,judgment in the manner provided for a f"ail-
uie to answer in the first instance,

263.11 Answer may sta te grounds of
demurrer. When any of the matters enumerat-
ed in section 263 06 do not appear upon the
face of the complaint the objection may be tak-
en by answer; and the objection that the action
was not commenced within the time limited by
law may in any case be taken by answer .

263.12 Waiver by not demurring or an-
swering. Except as provided in s 262 . .16, if not
interposed by demurrer or answer, the defend-
ant waives the objections to the complaint ex-
cept thee objection to the jurisdiction over the
subject matter, but such waiver shall not pre-
clude any challenge to the sufficiency of the evi=dence to establish a cause of action

.

263 . 13 Answer , contents. The answer of
the defendant must contain :

(1) A specific denial of each material allega-
tion of the complaint controverted by the de-
fendant, or of any knowledge or information
thereof sufficient to form a belief',

(2) A statement of any new matter constitut-
ing a defense, in ordinary and concise lan-
guage, without repetition

(3) The address of the defendant .
Negative pregnants occ ur in an answer where denia l s

are stated in the very words employed in the complaint,
such denials being condemned because they are pregnant
with alternative admiss i ons to the allegations of t he com-
plaint The maker's denial tha t he received t h e face
amount of the note and that a loan was mad e did not
thereby consti tute i nferential al legat ionn of gift as a de-
fense, for thee note unde r.r seal presum ptively evidenced

263 .07 General demurre r limited. In case
of ',a general demurrer to a complaint, if upon
the facts stated, construing the pleading as pro-
vided in section 263 27, plaintiff is entitledd to
any measure of judicial redress, whether equita-
ble or legal and whether in harmony with the
prayer or not, it shall be sufficient for such re-
dress

3239

for a defendant , pursuant to s , 260 22, the
guardian ad litem shall have 20 days: after his
appointment to serve a response to the com-
plaint .,

History: Sup .. Ct Order, 50 W (2d) vii ..
Comment of Judicial Council, 1971: This amendment

gives a guardian ad litem for a defendant 20 days after his
appointment to serve a response to the complaint . [Re Or-
der effective July 1, 1971]

263.06 Demurrer to complaint . Ther e
shall be but a single demurrer ' to the complaint
in which the defendant subject to the provisions
of" ss . 263 : . 11 and 26 .3 . . 12 shall join any or all of
the following objections to defects appearing
upon the face of" the complaint :

(1) That the court lacks jurisdiction over (a)
the person of the defendant, or (b) the subject
matter ; or

(2) That the plaintiff' has not legal capacity
to sue ; or

(3) That there is another action pending be-
tween the same parties for the same cause; or

(4) That there is a defect of parties, plaintiff '
or defendant ; or

(5) ' That several causes of action have been
improperly ' united; or

(6) That the complaint does not state facts
sufficient to constitute a cause of action ; or
(7) That the action was not commenced

within the time limited by law .
Cross References: As to improper venue, see 26103
Lack of jurisdiction over the person, see 262 16
It is permissible for a party to alternatively plead in a

single complaint causes of action for subrogation and con-
tribution, allowance ' of which permits a full determination
of all the issues in one suit; hence it is no longer necessary
to first attempt to recover on an indemnity theory, failing
which, to commence a second action based on contribu-
tion, Heritage Mut. Ins Coo v . Thoma, 45 W (2d) 580,
173 NW (2d) 717 .
A demurrer to a petition in a probate proceeding is not

proper when it is necessary to introduce new facts or ask
the court to take notice of records This would constitute
a speaking demurrer which is not recognized in this state .
Estate of Rosenstein, 47 W (2d) 494, 177 NW (2d) 372

See note to 402 718, citing Northwestern Motor Car,
Ine , v : Pope, 51 W (2d) •292, 187 NW (2d) 200.

Demurrer to a third-party complaint by an impleaded
defendant per mits challenge to the original complaint,
where liability of the impleaded party is contingent upon
the defendant's liability under the original complaint . Jen-
naro v . Jennaro, 52 W (2d) 405, 190 NW (2d) 164„
Where, a probate court can give a remedy in the probate

proceeding, the circuit court should sustain a demurrer to
a complaint against a personal representative . Thorp Sales
Corp . v :'Lease, 53 W (2d) 195, 191 NW (2d) 885 .

PLEADINGS 263.13

263.08 Demurrer to whole, or part. The
demurrer may be taken to the whole complaint
or to any of the alleged causes of action therein ;

and the defendant may demur to one or more of the several causes of action stated in the com-
plaintt and answer the residue

263.09 Ground of demurrer to compl aint
to be stated . The demurrer shall distinctly
specify.y the, grounds of objection to the com-
plaint, in the language of 's 2.63 ..06 relied upon,
adding, if based upon the first, second or fourth
subsection, a particular statement of the defect,
and if'based upon the seventh, aref'erence to the
statute claimed to limit the right to sue . Unless
it does- so, the demurrer may be stricken
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sufficient consideration, and additionally the essential ele-
ments of a completed gift necessary to set forth a valid
defense were absent . . Prestin v Baumgartner, 47 W (2d)
574 ; 177 NW (2d) 825 .

263 .14 Counterclaim . (1) A def endant ma y
counterclaim any claim which he has against a
plaintiff; upon which a judgment may be had in
the action

(2) The counterclaim ' must be pleaded as
such and the answer must demand the judg-
ment to which the defendantt supposes himself
entitled upon his counterclaim .

(3) This section does not extend to or in-
clude claims assigned to a defendant after he
was served with the summons .

Defendant was not entitled to a jury trial where he as-
serted a legal defense in his answer to an action to fore-
close a mortgage . 270 .07 (1) has never been construed to
require a jury t r ial as to a legal ' defense in an equitable
action unless he is compelled by law to raise the defense
by counterclaim . Mortgage Associates v Monona Shores,
47 W ' (2d) ' 171, -177 NW (2d) 340.

263.15 Cross complaint and third party
actions. (1) A defendant or a person inter-
pleaded or intervening may have affirmative re-
lief' against a codefendant, or a codefendant and
the plaintiff, or part of the plaintiffs, or a code-
f'endant ' and a person not a party, or against
such person alone, upon his being brought in ;
but in all such cases such relief must involve or
in some manner affect the contract, transaction
or property which is the subject matterr of the
action. or relates to thee occurrence out of which
the action arose . . Such relief ' may be demanded
by a cross complaint or counterclaim, served
upon the party against whom the relief is asked
or upon such person not a party, upon his ' being
brought in .

(2) The court or the judge thereof may make
such orders for the service of the pleadings, the
proceedings in the cause, and the trial of the
issues as are ,just ,

(3) The provisions of this chapter withh re-
spect to demurrers and answers to complaints
apply to and govern pleadings to cross com-
plaints and third-party complaints, except that
no answer need be made to a cross or third-
party complaint seeking only contribution, the
allegations ' thereof ' being deemedd controverled .

(4) A cross complaint may be served with-
out leave of court w i thin 40 days after issue is
joined in the original action . . Thereafter leave
of court on notice and hearing or stipulation of
the parties must be obtained

Cross Reference: See 260 185 for provision as to adding
new defendants .

263.16 Several defenses allowed . Th e de-
fendant may set forth, by answer' , all defenses

. and counterclaims he has, whether legal of eq-
uitable, or both; they must be separately stated .

263.17 ` Demurrer to answer or counter-
claim:'Thete shall be but a single demurrer to
the answer The plaintiff may, within 20 days,
demur to the answer or any alleged defense
therein when it does not state a defense ;'and .to
any counterclaim therein where it appears upon
the face thereof' either that :

(1) The court lacks jurisdiction of the sub-
ject matter ; or

(2) The defendant has not legal capacity to
maintain the same ; or

(3) Another action is pending between the
same parties for the same cause ; or

(4) There is a defect of parties; or
(5) The counterclaim does not state a cause

of action ; or
(6) The causee of action stated is not pleada-

ble as a counterclaim ; or
(7) The counterclaimm is barred by the stat-

utes of limitations .

263.175 Demurrer to answer ; ground to
be stated. The demurrer shall distinctly speci-
fy the grounds of objection to the answer, in the
language of 's 263 17 relied upon, adding, if' to
a counterclaim and based upon s 263 17 (2) or,
(4), a paiticular, statement of the defect, and if'
based on s 263 17 (7), a reference to the statute
claimed to limit the right to sue . . Unless it does
so, the demurrerr may be stricken .

263. 18 Demurre r to answer ; demurrer
and reply to counterclaim . The . plaintiff' may
demur to one or moree of` the defenses and may
demur to one or more of'the counterclaims and
reply to the residue of'the counterclaims When
any of the matters enumerated in s . 263 .17 do
not appear upon the face of'the counterclaim,
the objection may be taken by reply; and the
objection that the counterclaim is barred by the
statute of limitations may in any case be taken
by reply,

263 . 19 Waiver by not demurring or reply-
ing. If not raised by demurrer or reply, the
plaintiff waivess all objections to a counterclaim
except the objectionn to the jurisdiction : over the
subject matter, but such waiver' shall not pre-
clude any challenge to the sufficiency of'the evi-
dence to establish a cause of action on a coun-
terclaim If'not raised by demurrer, the plaintiff'
waives the objection that the answer or any al-
leged defense therein fails to state a defense, but
such waiver shall not preclude any challenge to
the sufficiency of the evidence to establish a de-
fense

263.13 PLEADINGS 3240
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263 . 20 Reply; what to contain . (1) When
the answer contains a counterclaim, the plain-
tiff may, within .20 .days, if he does not demur
thereto, reply to the counterclaim, except that
no reply need be made to a counterclaim seek-
ing' only contribution, the allegations thereof
being deemed controverted . Such reply must
contain :

(a) 'A specific denial of each material allega-
tion of" the counterclaim controverted by the
plaintiff, or of any knowledge or information
thereof' sufficient to form a belief .

(b) A statement of any. new matter constitut-
ing adefense; in ordinary and concise lan-
guage, without repetition .

(2) The plaintiff' may set forth by reply as
many defenses to the counterclaims as he may
have; they must be separately stated and refer
to the counterclaims whichh theyy are intended
to answer in such manner that they may be in-
telligibly distinguished.

263 .21 Judgment by defau l t on counter-
claim. If the answer contain any counterclaim
to, whichh thee plaintiff fails to reply or demur,
within the time prescribed by law, the defend-
ant may move, on a notice of not less than eight
days, for such judgment as he is entitled to
upon such counterclaim, and if the case require
it an assessment of damages may be made or he
may at the trial have the counterclaim treated
as established without proof;

263 .22 Demurrer to reply ; waiver. The de-
fendant may, within 20 days,: demur to the re.-
ply or any defense therein, when, upon the face
thereof, it does not state facts sufficient to con-
stitute a defense, stating such grounds . . The
demurrer shall distinctly specify the grounds of
objection to the reply,, and unless it does so, the
demurrer may be stricken . If not raised by
demurrer, the defendant waives objection to the
failure of the reply to statee a defense, but such
waiver, shall not preclude any challenge to the
sufficiency of'the evidence to establish a defense
to the counterclaim .

263 .225 Demurrer; stipulation. Where a
demurrable objection does not appear on the
face of the complaint, cross complaint or coun-
terclaim, the parties to the action by their re-
spective attorneys may stipulate in writing that
the issues of fact and law with respect thereto
shall be determined by the court in advance of
the trial on the merits .

Cross Reference: Decision on stipulated matter is ap-
pealable u nder 274 33 (3) .

263.25 Form of verif ica tion. (1) The verifi-
cation must be to the effect that the same is true
to the knowledge of the person making it, ex-
cept as to those matters stated on information
and belief" and as to those matters that he be-
lieves it to be true, and must be by the affidavit
of the party, or if there be several parties united
in interest and pleading together, byone at least
of such parties acquainted with the facts ; if such
party be within the county where the attorney
resides and capable of making the affidavit . The
affidavit may be made by an agent or attorney
if no such party be within the county' where the
attorney resides, or if the action or defense be

3241 PLEADINGS 263 .25

263.227 Judgment on the pleadings .
Judgment on the pleadings may be entered in
any civil action or special proceeding Notice of
motion for judgment on the pleadings and the
documents in support thereof ' shall be served
within 40 days after issue is joined, subject to
enlargement of time as provided in s . 269 . . 45 ..

I o prevail on a motion for judgment on pleadings where
issue in the action is joined by answer containing denials
and affirmative defenses, a plaintiff to achieve his objec-
tive must demonstrate that there are no sufficient legal de-
fenses set forth in either the denials or the matters of af-
firmative defense alleged in the answer . . A negative pceg-
nant is ineffectual to raise an issue in a responsive
pleading only when the negative pregnant admits a fact
material to the opposing party's cause of action .. After de-
nial of the motion there should be a trial of the issues .. All
Electric Service, Inc .c v .. Matousek, 46 W (2d) 194, 174
NW (2d) 511

263.23 Pleadings, how subscribed and
filed . Every pleading must be subscribed by the
party or his attorneyy and must be filed not later
than ten days after the action is noticed for tri-
al . In case of a failure by either party to file his
pleading it may be stricken out, on motion, un-
less permitted to be filed on such terms as the
court shall think proper ; or the opposite, party
may file a copy thereof'

263.24 Verification of pleading . Every
pleading, except a demurrer, must be verified ;
but the verification may be omitted when an
admission of the allegations might subject the
party to prosecution for felony No pleading
can be used in a criminal prosecution against
the party as evidence of 'a fact admitted or al-
leged in such pleading . Where service is made
either pursuant to ch 262 or otherwise, no de-
fect or irregularity in a verification shall defeat
the jurisdiction of the court butshall be ground
for a timely motion to strike the pleading unlesss
amended . . A guardian ad litem may verify
pleadings for his ward

History: Sup„ Ct„ Order, 50 W (2d) vii . .
Comment of Judicial Council, 1971: This section pro-

vides that a guardian ad litem may verify pleadings for his
ward. . We believe this to be a clarification of present prac-
tice. [Re Order effective July 1, 1971]
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founded upon a written instrument in such at-
torney's possession, or if all the material alle-
gations of" the pleading be within his personal
knowledge or belief".

(2) When the pleading is verified by any per-
son other than a party he shall set forth in the
affidavit his knowledge or the grounds of his
belief" on the subject and the reason why it is
not made by the party, and if made on knowl-
edge shall state that the pleading is true to his
knowledge, and if on his belief ;, that he believes
it to be true .

(3) When a corporation is a party the verifi-
cation may be made by 'any officer thereof' . . I n
actions wherein the state or any officer thereof
in his officiall capacity is a party, verificationn of
pleadings shall not be required by either the
state or anyone in its behalf' or by any such
officer, but all pleadings made by other parties
in actions wherein the state or anyy such officer
iss a party shall be verified as providedd in this
section .. . In all actions wherein the state is the
sole party plaintiff and an unverified answer
shall be interposed and .the demand of-the
complaint is for money judgment, judgment
may be taken by default with the same force
and effect and in the same manner as thoughh
the complaint were duly verified .

263 .26 Admission by not denying. Every
material allegation of the complaint, and of a
counterclaim not controverted as prescribed,
shall, for the purposes of the action, be taken as
true But the allegation of new matter in an an-
swer not pleaded as a part of a counterclaim or
of' new matter in a reply is deemed contiovert-
ed .

263 . 27 Pleadings liberally construed . In
the construction of a pleading for the purpose
of determining its effect its allegations shall be
liberally construed, with a view to substantial
,justice between the parties .

263 .28 Variances , materiality . (1) No vari-
ance between the allegation in a pleading and
the proof shall be deemed materiall unless it
misleads the adverse . :party to his prejudice
Whenever it shall be proved to the satisfaction
of the court that a party has been so misled, and
in what respect he has been misled, the court
may order the pleading amended upon such
terms as may be just ;

(2) When the variance is not material, the
fact shall be found in accordance with the evi-
denceand ;the court may order an amendment
without costs ."

263.32 Accounts ; bill of particulars . It is
not necessary for a party to plead the items of
an account but he shall deliver to the adverse
party, within ten days after a demand therefor
in writing, a copy of'the account verified by his
oath or that of his agent or attorney, that he
believes it to be true, or be precluded from giv-
ing evidence thereof'. The court, or a,judge the-
reof, may order a further account and may in
all cases on notice order a bill of particulars of
the claim of either party to_be furnished . .

263.33 Judgments, how pleaded. In
pleading a,judgment or other determination of a
court or officer of special jurisdiction it shall
not be necessary to state the facts conferring
jurisdiction, but such judgment or determina-
tion may be stated to have been duly given or
made . : If such allegation be controverted the
party pleading shall be bound to establish on
the trial the facts conferring jurisdiction .

263.34 Cond itionss precedent in contract,
how pleaded. In pleading the performance of
conditions precedent in a contract it shall not
be necessary to state,the facts showing such per-
formance, but it may be stated generally that
the party duly performed all the conditions :on
his part ; and if such allegation be controverted
the party pleading shall be bound to establish
on the trial the facts showing such perform-
ance

263 .35 Pleading by copy; notes, etc. In
an action, defense of counterclaim founded
upon an insfrument for the payment of money
only it shall be sufficient for the party to give a
copy of the instrument, and to state that there is
due 'to him thereon ; from the adverse party, a
specified sum which he claims

263 .37 Libel and slander , how pleaded .
I n an action for• libel or slander' it shall not be
necessary to state in the complaint any extrinsic
facts for the purpose of showing the application
to the plaintiff of'the defamatory matters out of
which the : causee of action, arose ; but it shall be
sufficient to state generally that the same was
published or spoken concerning the plaintiff,
and if such allegation be controverted the plain-
tiff'. shall be bound to establish on the trial that
it was so published or spoken . .

263 .25 PLEADINGS 3242

263 .31 When f ai l ure of proof. When, how-
ever, the allegation of'the cause of action, coun-
terclaim or defense to which the proof is direct-
ed is unproved, not in some particular or partic-
ulars only, but in its entire scope and meaning,
it shall not be deemed a case of variance within
section 263 28, but a failure of proof' . .
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263 .44 Mot ions to st r i ke out. A party may
move upon one notice to strike out an answer
or reply as sham, and frivolous, and irrelevant,
and the court or presiding judge, on such mo-
tion, may strike out any matter or defense as
sham, any other as frivolous, or as irrelevant or
otherwise, as the pleading shall be found to be .

26 3 .38 Answer in li bel and s lander. In an
action for libel or slander the defendant may in
his answer allege both the truth of the matter
charged as defamatory and any mitigating cir-
cumstances to reduce the amount of damages ;
and whether he prove the justification or not he
may give in evidence the mitigating circum-
stances .

263 .39 Answer in action for distrained 263 .45 Amendments of course to plead -
property . I n an action to recover the posses- ings. Any pleading may be once amended by
sign of property distrained doing damage, an the party of course, without costs and without
answer that the defendant or person by whose prejudice to the proceedings already had, with-
command he acted was lawfully possessed ofthe real property upon which the distress was in twenty days after service thereof' But if it

made and that .t the property distrained was at shall appear to the court that such amendment
the time doing damage thereon shall be good was made for the purpose of delay or that the
without setting forth the title to such real prop- same was unnecessary and the opposite party
ertyf will thereby lose the benefit of 'a term at which

the action may be tried, the amended pleading
263 .40 Plead ings in special proceedings. may be stricken out and such terms imposed as
In special proceedings pending on appeal, the may seem justt
court may direct an issue of fact to be made up
between the parties by complaint and answer,
and such issue shall be tried by the court, or by 263 .46 . Proceedings on decision of
the jury, as the court shall prescribee demurrer . After the decision of a demurrer the

court may, in its discretion, if it appear that the
263 .42 Sham plead ings may be stricken demurrer was interposed in good faith, allow
out. A sham or frivolous answer, reply or de- the party to plead over or to withdraw the
Tense may be stricken out on motion and upon demurrer on such terms as may be just . I f a
such terms as the court may impose.e demurrer to a complaint be sustained upon the
263.43 Irrelevant, scandalous and indef i- ground that several causess of action have been
nite pleadings. If'any pleading contains irrele- improperly united the court may, in its discre-
vant, redundant or scandalous matter it may be tion and upon such terms as may be just, order
struck out, with costs, on motion, and the court the action to be divided into as many actions as
may order the attorney whoo signed the same to may be necessary to the proper determination
pay costs, When a pleading is so indefinite or of the causes of action therein mentioned .,
uncertain thatthe precise nature of'the charge
or defense is not apparent the court may on
motion order the pleading to be made definite 2 63 .47 Supplemental pleadings. The
and certain The time to serve a required re- plaintiff and defendant, respectively, may be al-
sponsive pleading is extended 10 days after the lowed, on motion and on such terms as may be
service of'nofice of entry of an order made upon just, to make a supplemental complaint, answer
the motion, unless the orderr fixes a different or reply alleging facts material to the case oc-
time, curring after the former complaint, answer or

The last sentence modifies and applies to both preced- reply , or Of Which the party was ignorant when
ing sen tences. Production Credit A ssoo v, Goede, 5 0 W
(2d) 509, 184 NW (2d) 830 his former pleading was made .

3243 PLEADINGS 263 .47
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