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88.01 Farm drainage law.

shall be known as the “Farm Drainage Law.”

88.02 Definitions. :Whenever used in the farm drainage law the following terms
and expressions shall mean unless otherwise indicated:

(1) “Benefits” shall include all pecuniary advantages aceruing to lands and corpora-

tions from the construction of the proposed drains.

This chapter, and all subsequent amendments thereto,

(2) “Board” or “drainage board” means the board and the members thereof created
and appointed under section 88.04 of the statutes.

(3) “Chief engineer” means the chief engineer of the state of Wisconsin.
(4) “Cost of construction” shall include damages to lands and corporations both within

and without a “drainage,” the necessary reasonable fees and expenses of the hoard, the
cost of surveying, a reasonable attorney’s fees for petitioners and the board and all other
reasonable necessary expenses incurred in the organization of and in the construction and
completion of the work included within such “drainage.”

(5) “Corporation” means all private and public corporations including drainage dis-
tricts, farm “drainages” and all other drainage corporations.

(6) “County treasurer” means the treasurer of the county in which is loeated the
county court having jurisdiction of any “drainage.”

(7) “Court” or “county eourt” means the court of the eounty in which the “drainage”
is located or the court having jurisdiction of the proceedings in any “drainage” located in
more than one county.

(8) “Drainage,” when appearing in quotation marks, shall refer to the lands or dis-
triets sought to he organized or included and lands organized and ineluded in a drainage
project.

(9) “Judge” or “county judge” shall refer to the judge, or the person sitting for the
judge, of the county court having jurisdiction of the proceedings of any “drainage.”

(10) “Land” or “lands” means lands, easements, and servitudes.

(11) “Mortgagee” shall include every person holding a mortgage or an assignment of
a mortgage against lands within a “drainage” whose name and post-office address is known
to the board or whose mortgage or assignment is legally recorded and contains the post-
office address of such mortgagee or assignee.

(12) “Drain” shall mean an open ditch, a pipe line tile, levee, pump or other device
for the drainage of water from land or the protection of land from water.
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88.03 Proceeding before county court. (1) Orders fixing the time and place of
hearing on all petitions and reports filed in the county court shall be made either by the
court or the presiding judge or the person sitting in his place.

(2) All notices required to be given under the farm drainage law, unless otherwise
therein specifically provided, shall be given by publishing the notice in a newspaper of
general circulation in the vicinity once a week for 3 weeks, and by posting a written
notice in 3 public places on or in the immediate vicinity of the lands proposed to be
drained at least 10 days before the time fixed for hearing. Such notices shall also he given
to the county highway committee by personal service on the chairman therveof. Such no-
tices shall also be given fo the state conservation commission by serving a notice upon the
conservation director either by registered mail or personally within 5 days after the first
publication of such notice and proof of such service shall be filed by the commissioners,
‘Where a railroad company is involved, all such notices shall be served upon such railroad
company in the manner provided in s. 88.03 (3a).

(3) Service of any notice in the manner preseribed in s. 262,06, on all owners, oceu-
pants and mortgagees of lands proposed to be drained or cerossed by the drains to be con-
structed, at least 10 days before such hearing shall be sufficient notice.

(3a) Railroad companies shall file with the secretary of state a document stating the
name and post-office address of the person upon whom any notice, required by chapter 88,
may be served; and when such document has been so filed, notice of any proceeding under
chapter 88 shall be served upon said person either by registered mail or personally within
five days after the first publication of such notice. An affidavit of such service shall be
filed by the ecommissioners with the proof of publication of such notice.

(4) Failure to post or serve notice as provided by subsections (2) and (3) of this sec-
tion or to announce any adjournment shall not defeat the jurisdiction either of the court
or of the drainage hoard. If failure to give legal notice to any person entitled thereto he
discovered hefore an order or judgment is entered, the court shall adjourn the hearing and
direct the giving of proper notice. If failure to give such legal notice he discovered after
an order or judgment is entered, the court may order the person not served with notice to
show cause before such court why he should not be hound by the order or judgment already
entered.

(5) Notice of lis pendens shall be filed in the office of the register of deeds of the
county in which are located any lands affected by any drainage proceedings under the
farm drainage law but failure to file such notice shall not affect the jurisdiction of the
court or board.

(6) Any petition, proof of service, report, order, judgment, or other paper filed or en-
tered under the farm drainage law may be amended, modified, or corrected at any time,
either before, at, or after hearing thereon but no amendment, modification or correction of
any order or judgment shall be made after the issue of money obligations based thereon
that will render the same more difficult of collection.

(7) In case the county judge is interested in any “drainage” or is otherwise disquali-
fied to act in any hearing, he shall call in fo act in his stead in such hearing some other
county judge or a cireuit judge or a conrt commissioner of his county, not disqualified.

(8) All objections or remonstrances made to the jurisdietion of the eourt or to the suf-
ficiency or legality of any petition, report, or assessment or to the equity of any assess-
ment or to any award of damages shall be in writing and filed in eourt and shall set forth
clearly and in detail such objections. TFor satisfactory cause the court may adjourn any
hearing for a period of not to exceed one month at any one adjournment. .

(9) Several petitions may be filed in any proceeding and additional signers may be
added to the petition with like force and effect as if they had signed the original petition
or petitions at any time before the sufficiency of the signers of thie petition or petitions
has been adjudicated.

(10) The adjournment of any meeting or hearing beyond the time or failure to act
within the time provided in the farm drainage law shall not affect the jurisdiction of either
the county court or the drainage board. ;

(11) Failure to act at or adjourn any hearing shall not affect the jurisdiction of the
court but a subsequent hearing shall be had and notice of time and place thereof shall be
given. ,

88.04 " Appointment of farm drainage board; qualification of members; term. Upon
the filing of the first petition for drainage under the provisions of the farm drainage law,
the eounty court shall appoint in writing a farm drainage board which shall be constituted
and have the powers and duties and receive the compensation herein provided for, as
follows:
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(1) Such board shall consist of three competent suitable persons, residents of such
county, one of whom shall preferably be an experienced farmer and familiar with drain-
age and one shall be to some extent familiar with drainage engineering, if such person be
available.

(2) ‘At the time of their first appointment one member shall be appointed for a term
of three years, one for a term of two years, and one for a term of one year. Upon the
expiration of their several terms of office the county court shall appoint a successor, whose
term of office shall be for three years and until a successor is appointed and qualiﬁed. The
county court may remove any member of the hoard for cause after notice given and may
fill any vacancy,

(3) Each member of the board shall take and ﬁle the official oath.

(4) Ownership of or interest in lands sought to be drained shall not disqualify any
person from acting as a meniber of such boald but the county court may in its diseretion
appoint a suitable person in his place to aet as the third member of sueh board with refer-
ence fo the particular “drainage” in which such member is interested.

(5) -A majority of such board shall constitute a quornm to do business and in the ab-
sence of two members one member may adjourn any meeting and make announcement
thereof.

(6) Such board; when all of its members shall have been duly sworn and qualified, shall
be a permanent body corporate and shall have charge of all drains hereafter construeted
under the farm drainage law and that have been heretofore constructed in attempted com-
pliance with statutory eractment, except drainage district drains and except that drains
now in process of construction under the existing town drain statutes, may be eompleted
thereunder.

(7) Such board shall organize by electing one of its members president and another of
its members secretary.

(8) The secretary shall keep a separ ate record of all proceedings and acculate minutes
of all hearings held in each “drainage.”

(9) Each member of ‘the board shall keep an accurate statement of his necessary ex.
penses and of the services rendered by him together with the dates thereof.

(10) Each member of the board shall receive as compensation for his actnal necessary
services $10 per day of 8 hours and proportionately for fractions of days for actual time
spent in rendition of serviees and his actual reasonable expenses. Such compensation and
expenses shall be filed in the county court as a bill and when allowed by that court shall
be paid by the county treasurer out of any moneys belonging to such “drainage.”

(11) The board may borrow money in the name of a proposed “drainage” to defray
the expenses of organization.

88.06  Who may petition; what must be alleged. (1) Whenever lands will he im-
proved and the public health or public welfare will be promoted by dlamage the owner or
owners of a majority of such lands or a maJonty of the owners owning one-third in area
of such lands or a majority of the county board in which such lands are situated or a ma-
jority of the town board or boards of supervisors of the town or towns in which such lands
are sitnated, may file in the ecounty court a petition or petitions setting forth:

(a) A descnptmn of such lands and that same will be improved hy drainage.

(b) That the publi¢c health or public welfare will be promoted by such drainage,

(e) A map or sketeh of the area sought to be drained vwith the proposed drains shown
thereon.

(d) That the benefits arising from such drainage will exceed the cost of construction.

(e) A proposed name or number for such “drainage.”

(f) A prayer for such “drainage.”

(g) Such petition need not be verified and in place of the foregoing paragraph (d) a
petitioner or petitioners may file with the petition a written agreement that sueh petitioner
or petitioners will pay such portion of the cost of construetion as exceeds the benefits to
all lands and corporations resulting from the construction of the proposed work.

(2) Upon filing such petition the court or judge thereof shall by order refer the. same
to and direct the board to report thereon.

88.06 Board and an engineer to examine lands; notice of same; report. (1) So
soon as the petition shall he referred to the board, the board shall with the aid of an
engineer examine the lands deseribed in the petition and all other lands that the hoard he-
lieves will be benefited or damaged by the proposed work and shall consider whether the
drains as proposed in the petltlon are satisfactory.

(2) The board shall fix a. time and place of hearing on such petition which place shall
be on or conveniently near the lands deseribed in the petition,
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s

(3) At least 10 days’ notice of the time and place of such hearing deseribing the lands
described in the petition shall he given to all interested parties by serving a copy of such
notice on each head of family residing on any of the lands described in the petition or by
leaving a copy at his residence with a member of his household to whom the contents
shall he explained or in the ahsence of such resident by posting the same upon or at.the
front door of such residence and by posting the same in 3 public places on or near the
lands described in the petition. Such notice shall also be given to the conservation eom-
mission in the manner provided in s. 88.03 (2).

(4)Such notice may be in substantially the following form:

“Notice is hereby given that the drainage hoard of .... eounty will meet on the ,...
day of ....,19.., at .... o'clock, .. M. at the (here deseribe the place of meeting) to
consider the petition filed in the eounty court of .... county to drain lands among which
are the following: (here deseribe the lands described in the petition). All persons inter-
ested may appear and be heard on the petition.

Dated ...

R R

sere e

Dr ainage i%oeu rd.

(5) Such hearving may be adjourned to such time and place within the county as the
board, after consideration thereof with those intervested persons present, shall determine
convenient. Public announcement shall be made of the time and place of such adjourned
hearing but in case of failure to make such announcement notice thereof shall be given as
provided in subsection (2) of section 88.03.

(6) At such hearing or adjourned hearing the board shall ascertain the sufficiency of
the signers of the petition, shall hear all present that desire to be heard for or against the
petition and within thirty days shall report to the court:

(a) Whether the petition has the required number of signers;

(b) Whether the lands described in the petition will be improved by drainage;

(¢) Whether other lands in the vicinity, draining to, from, or through the proposed
drains, require drainage and if so describe the same;

(d) Whether such drainage is feasible;

(e) Whether the public health or public welfare will be promoted by the proposed
work. The board in determining whether public health and welfare will be promoted shall
include in their consideration whether the cumulative effect of such drainage over a period
of years will lower the water levels of lakes or streams, or the subterranean sources that
supply farm and city water systems and whether the general need for the type of land
that will be made available for cultivation or other purposes by such drainage is sufficiently
great to warrant the possible lowering of such water levels;

(f) Whether the drains proposed in the petition will hest accomplish the drainage
prayed for and the area that should be drained. If the proposed drains are not satisfae-
tory the board shall recommend other drains;

“(g) Whether the benefits from such worl will exceed the cost of construction; ;

(h) Such other facts as in the opinion of the board will aid the court in its deecision
upon the report; and may recommend to the court an increase or decrease in the area pro-
posed in the petition to be drained;

(i) The board shall attach to 1ts report proof of the posting and service of notice of
hearing on the petition togetlier with a copy of its minutes of such hearing.

(7) If the area recommended by the hoard for drainage exceeds two hundred acres it
shall, prior to the hearing on its report, procure and file a report of the chief engineer on
(a) the location, design, feasibility and cost of the proposed outlet drains; (b) a generval
description of the additional drainage necessary to reclaim the land fully for general agri-
cultural purposes, and the probable cost of the same; (¢) a general comparison of the
benefits in the different parts of the distriet on the Lasis of the location and design of the.
proposed drains, and the physical features of the land to be drained. The report of the
chief ‘engineer shall also include a report of the college of agriculture of the University
of Wisconsin on (d) quality and character of soils and subsoils; (e) a soil map of the dis-
triet; (f) the present agrienltural value of the lands; (g) the kinds of crops to which such
lands will be adapted after drvainage. The chief engineer and the college of agriculture
shall furnish such reports when requested so to do. Such reports and the report of the
commissioners shall be prima facie evidence of the facts therein contained.

(8) The chief engineer upon receipt of a request for the report required in the preced-
ing subsection, shall direct the board as to the necessary survey. Upon the completion of
the survey the chief engineer shall make his report.

(9) Upon the filing of the report together with the report of the chief engineer, if such
report be necessary, the court or judge shall fix a time and place of hearing thereon and
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notice of the hearing shall be given at least 10 days hefore the hearing by registered mail,
return receipt requested, to the owners of all lands, the county highway committee, the state
conservation commission and, if their post-office addresses are known to the hoard or
shown upon the recorded mortgages, to all mortgagees.

(10) The order fixing such hearing may be in substantially the following form and a
copy of such order may he served as notice of suech hearing:

County court for .... county,
In the matter of the .... drainage.

‘Whereas a report has heen filed in this court by the county drainage board recommend-
ing the drainage of the following described lands: (here describe the lands reported for
drainage).

It is ordered that said report be heard and examined before this court on the .... day
of ....,19..,at .... o’clock .. M. at the (here state the place of hearing) at which time
and place all interested persons may appear and be heard, All objections must be in writ-
ing and eomply with subseetion (8) of section 88.03,

Dated ....
County Judge.

88.07 Hearing on report; findings; costs. (1) If on such hearing the court shall
find (a) That the petition or petitions have sufficient signers, (b) that the lands deseribed
in the petition or petitions together with any additional lands recommended by the hoard
for drainage will be improved by the proposed work, (¢) that the public health or public
welfare will be promoted thereby, and (d) that the benefits from sueh proposed work will
exceed the cost of construetion, the court shall make an order organizing such “drainage”
and direct the board to proceed with all convenient speed.

(2) If the court finds the first three facts above stated but finds that the benefits from
such work will not exceed the cost of construction and a petitioner or petitioners shall,
within ten days, file with the court a bond with sufficient surety or sureties to he approved
by the court conditioned for the payment of the excess of the cost of construction over
benefits or shall deposit and leave with such court such sum of money as the court shall
determine will cover such excess, the court shall organize such “drainage;” otherwise the
court shall deny the petition, shall tax the taxable costs of the proceedings and shall assess
the same against the petitioners’ lands deseribed in the petition pro rata per acre,

(38) The eourt may include in a “drainage” any lands requiring drainage and lying ad-

- jacent to the lands deseribed in the petition and shall not lose jurisdietion by reason of
bringing in lands not described in the petition.

88.075 Drainage project may be stopped. (1) Whenever the owners of land who
represent a majority of the lands deseribed in the petition for the formation of the dis-
triet, or represent a majority of the lands contained in the report of the drainage com-
mission, shall before confirmation of the report of the commissioners for the ereation of
such distriet, and whenever the owners of land who represent more than a majority of the
confirmed henefits in a farm “drainage” shall file with the county judge having jurisdic-
tion of such drainage a petition requesting that no further proceeding he had and that no
further expense he caused against such drainage, the court shall order a hearing thereon,
notice of which shall be posted in 3 public places on or in the immediate vicinity of the
land included in the “drainage” at least 10 days before the date of hearing. If on such
hearing the court shall find that such petition is signed by the required number of owners
and that notice of hearing was properly given it shall enter an order directing that no
more work be done in or expense created against such “drainage,” but such order shall in
no way affect existing contracts,

(2) Thereafter the county clerk shall certify to the different town, city or village clerks
the amount of taxes to be by them colleeted for the purpose of paying any indebtedness of
such “drainage,” with the names of the persons from whom the same is to be collected.

(3) Baid “drainage” shall be liable for all debts existing against it at the time of the
entry of said order to the same effect as if the order was not entered,

(4) The secretary of any such “drainage” having a bonded indebtedness shall continue
to make an annual report as provided in section 88,13 and make a charge therefor not-
withstanding the entering of an order as provided in subsection (1) herein,

(5) The entering of the order as provided in suhsection (1) shall be effective and con-
tinue in force until a.like application upon like notice requesting that work be econtinued,
be heard and determined.

88.08 Board with an engineer to lay out drains; assess benefits and damages; esti-
mate and distribute cost of construction. (1) Whenever a ‘‘drainage’’ is organized the
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board shall with the aid of an engineer (approved by the chief engineer if the area is more
than two hundred aeres):

(a) Lay out drains of sufficient depth and eapacity to adequately drain the lands pro-
posed to be drained and in determining the depth and capaecity of sueh drains the board
shall consider whether other lands lie above and drain in the direction of, through, and
along the general course of the proposed drains;

(b) Assess the benefits that will acerue to each parcel of land and eorporation hene-
fited, and in assessing the benefits to farm lands the hoard shall ascertain and consider the
depth, character and quality of the surface and subsoils, the thoroughness of drainage,
the difficulty of drainage, the uses to which the land when drained will he adapted and all
other material elements entering into the increase in the value of such land resulting from
the proposed work;

(e) Award damages to such lands and corporations as will be damaged thereby;

(d) Estimate the cost of construction;

(e) Assess the cost of construction against the henefited lands and corporations in
proportion to the benefits received;

(£f) Prepare profiles and specify the grades of all drains;

(g) Prepare a map of such “drvainage” showing the houndaries thereof and the loca-
tion of all drains; and

(h) Report the same to the court in writing., If the area is more than two hundred
acres such rveport shall be submitted to the chief engineer who shall return it within ten
days with his approval or disapproval,

(2) The agsessment of henefits and awards of damages shall be in substantially the
following form:

Net assess-

Description of land or name Assessed | Assessed for | Damages ment for
of corporation, benefits. |construction. " | construetion.

Section 6, TOWND..vveve e reeesosenedl ceevees | wvnee Lo, L L,
ANEE. v irranrins $850.00 $425.00 $10.50 $414.,50
e 400,00 200.00 ) ....... 200.00
Village of. ........... e e 2,500.00 1,250.00 666,00 584,00
B. G. & Q. Ry. Co. .. 1,000.00 500.00 600,00 | L......
B s S N T 150.00 | ...,

(3) If the damages to any land or corporation shall exceed the assessment for cost of
construction levied against sueh land or corporation, such excess shall he paid out of the
assessment for cost of construction levied against all lands and corporations.

(4) Upon the filing of the report the court or judge shall fix a time and place of hear-
ing and notice thereof ghall be given by serving a copy of the order as provided in s.
88.06 (9).

88.09 Report confirmed. At the hearing on the report provided by section 88.08 the
court shall hear all objections filed thereto; shall amend and correct the same to conform
with the facts proven, and shall confirm the same as amended and corrected, and divect
the board to énter into a contract or contracts and to proceed with the work. When the
board is required, by the cowrt, to advertise for bids, the advertisement shall he for sueh
time, in such manner, and under snch conditions as the conrt shall direet, and the work
shall be let to the lowest responsible bidder unless in the opinion of the hoard the bid is
unreasonably high and a lower bid ean be obtained. The hoard may continue the letting
of the work from time to time, and may reject any and all bids.

88.10 Collection of assessments; additional assessments, (1) All assessments and
additional assessments for cost of construetion, and all assessments and additional assess-
ments for supplemental cost of construction, when confirmed by the court shall be certified
to. and recorded in the office of the register of deeds of the county in which the lands as-
gessed therefor are located and shall thereafter be liens on such lands.

(2) All such assessments for construction shall become due and payable at once unless
the court shall by order direct that the same may be paid in annual instalments not ex-
ceeding fifteen in number.

(3) The first instalment shall become due and payable on the first day of September
following the date of confirmation thereof and one instalment shall become due and pay-
able, together with all accrued interest, on the first day of September of each succeeding
year thereafter.

(4) All such assessments shall draw interest from the date of confirmation of the same
at the rate of six per cent per annum and such interest and the interest on any unpaid
instalments shall be payable annually.

(5) In case the original assessment for cost of construction or for supplemental cost
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of construction shall not be sufficient to ecomplete the work anthorized and confirmed by
the court, the court may direct the levy of additional assessments of cost of construction
apportioned on the henefits previously confirmed by the court; hut in no case shall the
total assessments for cost of construction ineluding assessments for supplemental cost of
construction against any land or corporation exceed the benefits assessed against the same
unless a person or pevsons- interested shall agree to pay snch excess and shall furnish the
court with sufficient security therefor substantially as outlined in subsection (2) of sec-
tion 88.07.

88.105 Inequitable assessments. (1) At any time after fhe expiration of 5 years
from the eonfirmation of the report of the hoard, upon petition of at least one-tenth of
the owners of lands within a distriet or of the owners of at least one-tenth of the lands
within such district, setting forth that such original assessments of benefits is inequitable
and unjust, the court shall divect the hoard to reassess the henefits in such distriet. The
bhoard shall veport such reassessment to the counrt.

(2) When it appears to the board that the original assessment of henefits thronghout
the distriet were uniformly low, or substantially so, by reason of the application of a
substandard evaluation or other cause, such reassessment may, on a pro rata basis, in-
crease all benefits in the distriet so as to correct such inequities and injustices, subject,
howevexr, to s. 89.04. Notice of hearing thereon shall he given as provided in s, 88.075.
The court shall on such hearing confirm the report, or direct how the  same shall be
modified and when so modified shall confirm the same. Such reassessment shall take
the place of all prior assessments and therveafter all assessments for comstruetion, addi-
tional assessments and assessments for repair shall he based on the sum of all assess-
ments of benefits then in force.

History: 1961 c, 123,

88,11 Other lands may be joined to ‘‘drainage;’’ proceedings, (1) If the original
work authorized and confirmed by the court does not sufficiently drain any lands assessed
or if the owners of other lands desire to secure to such other lands the benefits of the work
installed, any such owner may petition for the construction of the necessary supplemental
drains or for the inclusion of his lands within sueh “drainage.”

(2) Such petitioner and all other persons whose lands will be dirvectly affected by the
work proposed in such petition may in writing waive any or all notices of hearings and
may consent to the immediate filing of a report laying out drains, assessing benefits and
supplemental benefits and otherwise in substantially the form provided by section 88.06
and to immediate hearing thereon, upon which hearing the court may enter an order con-
firming the same as provided in section 88.07.

(8) In the event that no waiver or consent is filed by all persons immediately interested
the procedure on such petition shall be substantially as outlined in sections 88.05 to 88.09.

88.115 Agreement with federal authorities. (1) Subject to approval of the court,
the board may enter into agreements with the U. S. government or an ageney thereof to
permit the drainage of lands owned or oceupied by such government or ageney, through
the use of the drains of which the board has charge.

(2) Such agreements may result in adding additional lands to the drainage district,
may provide for apportionment of the assessments for repairs, maintenance and adminis-
trative costs with respect to the draining of such lands, and may give the U. S. govern-
ment or agency thereof authority to repair, maintain, deepen, widen and change drains
located upon lands owned or occupied by such government or agency, but no such change
shall impair the drainage rights of other owners throngh said lands,

(3) No such agreement shall permit the draining of vaw sewerage in any such drain.

(4) Upon entering into an agreement under this section, the hoard shall petition the
cowrt for approval thereof, shall file a copy of such agreement with the court and shall
give notice of such petition to the owners of other lands in the drainage by publication in
2 newspapers with a general circulation in the area of said drainage. Such notice shall be
published once each week for 3 snccessive weeks before the date for hearing of the petition.

(6) Subject to the approval of the court the drainage hoard may enter into contracts
with the U. S. government, or an officer or agency thereof, to accept the benefits of any
federal law pertaining to flood. prevention or the conservation, development, utilization
and disposal of water. Without restriction by reason of enumeration, such contracts may
provide that the district on whose hehalf the contract is negotiated will:

(a) Provide without cost to the United States all lands necessary for the construe-
tion of the project and for the subsequent maintenance and operation of the projeect.

(b) Contribute such part of the first cost of construction of such project as is agreed
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upon with the United States, either in cash or in credit, for purchase of material or
performance of work forming part of the project.

(¢) Hold and save the United States harmless from claim for damages to any property
resulting from construction of the works of the project.

(d) Maintain and operate all the works after completion of the projeet in accordance
with regulations preséribed by the United States government, or any officer or agency
thereof.

History: 1963 c. 13,

88.117 Withdrawal of lands from drainage district. Any person owning lands
within a “drainage” may with consent of the court withdraw such lands from the “drain-
age”, providing all benefits assessed against the lands have heen paid and npon showing
that the lands to be withdrawn will receive no benefit from the drainage distriet and that
by withdrawing the lands the drainage distriet will not be materially injured. Petition for
such withdrawal may be filed and proceedings may be had on such petition substantially
in the manner set forth in ss. 88.05 to 88.09.

88.12 Board may borrow money. Subject to the approval of the judge, the hoard
may borrow money at a rate of interest not exceeding six per cent per annum and issue
notes or honds of a “drainage” therefor, but such obligations shall hecome due and pay-
able not later than one year beyond the time fixed for the payment of the assessments on
which they are hased, and shall be a lien on the assessments for cost of construetion, eost
of repairs and cost of supplemental work, and any and all other assessments theretofore
confirmed by the court. Subject to the approval of the court, the hoard shall have the
power to borrow money under this section for the purpose of paying any and all obliga-
tions of the “drainage” and to refund existing notes and honds.

88.13 Secretary to certify assessments, The secretary shall keep a separate record
of all assessments in each “drainage” and ghall before the first day of December in each
year certify to the clerk of the town, city, or village the amount due from each tract, par-
cel and easement of land and corporation located or assessed in such municipality.

88.14 Assessments, insertion in tax roll. (1) Each city, town and village clerk
shall insert in the tax voll for each year the amounts of the unpaid assessments and interest
thereon due that year against the respective lands and corporations as certified to him hy
the secretary of the board. Such assessments and interest shall be collected by the treas-
urer of each respective town, city and village and if unpaid returned by him to the county
treasurer. Such assessments and interest shall be kept separate from general taxes and if
unpaid shall he sold in the same manner as general taxes and a separate certificate of sale
shall be issued therefor in substantially the same form as certificates of sale of lands for
general taxes. If taxes and drainage assessments against the same lands are sold at the
annual tax sale they shall be sold together to the same hidder. After the expiration of 5
years from the issuing of a drainage assessment certificate dated prior to May 22, 1951
and 3 years from the date of any such certificate issued subsequent to May 22, 1951 a deed
substantially in the same form as a tax deed may be issued thereon. No drainage assess-
ment deed shall cut off any unpaid or subsequent drainage assessment or tax nor shall any
tax deed cut off any drainage assessment,

{(2) The provisions of law relating to interest on general taxes, hoth hefore and after
tax sale, shall apply to drainage assessments earried into the tax rolls for eollection; and
the provisions of section 756.20 with reference to limitations on actions and issue of deeds
on certificates of sale of lands sold for nonpayment of general taxes shall apply to drain-
age assessment certificates.

(3) In case of failure to certify or collect the unpaid assessments in any one year or if
mistakes are made in certifying or collecting assessments the same may be certified, cor-
rected, and collected in any subsequent year.

88.15 IHighway law, when to apply. Whenever a drain is constructed, widened,
deepened, or repaired across, or it is necessary to construet, remove, or repair any bridge
on, any highway the procedure shall be as provided in, and the cost of such work and the
maintenance of such drain shall be borne and apportioned as provided by statute with re-
spect to highways in drainage districts.

88.16 Railway crossing, how effected, (1) Whenever a drain is constructed, wid-
ened, deepened, or repaired across, or whenever it becomes necessary to open the right of
way or yards of a railway company for the passage of dredges and machinery, the pro-
cedure, the duties and liabilities of both the “drainage” and the railway company shall be
as provided by statute in drainage distriets with respect to crossings and openings through
railway rights of way and yards.
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(2) Whenever in the construction, eleaning or vepairing of any drain it shall be neces-
sary to remove or raise any sluice or pipe earrying water or other fluid, or any wire, con-
duit or cable used for electricity or for any other purpose for the passage of a dredge or
other machinery, the procedure, the duties and liabilities of the “drainage” and the owner
of such sluice, pipe, wire, conduit or cable shall be as provided by statute in drainage dis-
tricts.

88.17 Same; highway crossings, Any drain across any highway or right of way
shall be constructed according to like specifications, and at the same time that the drain
above such right of way or highway is constructed.

88.18 County treasurer to be treasurer of ‘‘drainage.’”’ Moneys collected for or
payable to any “drainage’” shall be turned over to or paid to the county treasurer of the
county whose court has jurisdiction thereof and such treasurer shall keep a separate ae-
count for each separate “drainage” and pay out the funds of such “drainage” only upon
the order of the court or upon proper warrants of the drainage bhoard.

88.19 Annual report of board, (1) On or hefore the first day of September of each
year the board shall file with the county court a separate report on each “drainage” under
its supervision. Such report shall set forth:

(a) What repairs will be necessary for the ensuing year;

(b) The probable cost of such repairs;

(¢) An estimate of the necessary incidental expense for the coming year;

(d) An assessment for the incidental expense and necessary repairs of the “drainage”
proportioned on the confirmed benefits assessed against all lands and corporations,

(2) Upon the filing of the report the court shall, by its written order, fix a time and
place of hearing thereon. The notice of hearing shall specify the amount proposed to be as-
sessed against the land of each owner, as shown by the last tax roll, and the time and place
of hearing. Copies of the notice shall be sent to each owner, as shown by the last tax roll,
by mail at least 10 days before the hearing but if any assessment is proposed, by certified
mail, The court shall hear all interested parties at the hearing and shall then examine and
may amend or modify the report and when the same is made satisfactory, the court shall
approve the same and the board shall thereupon apportion the assessment against the
lands and corporations henefited.

(8) The hoard, on approval of the court, may make necessary repairs and if no money
ig available or assessed therefor may after notice and hearing assess the same in its annual
report. Such notice shall in all respeects be governed by the provisions of subsection
(2) of this section.

(4) When the county hoard shall so determine members of the hoard shall be com-
pensated for their services performed in connection with such report $10 per day of 8
hours and proportionally for fractions of days for actual time spent in rendition of such
services and their actual reagonable expenses. Such ecompensation and expenses shall be
filed in the county cowrt as a hill and when allowed by that court shall he paid by the
county treasurer out of such funds of the county, as the county board may determine.

88.20 Drainages may be consolidated. (1) Two or more ‘‘drainages,’’ petitioned
for or in process of organization or fully organized, may, upon the petition of interested
persons, upon the recommendation of the board, or upon the initiative of the court, be con-
golidated into one “drainage” upon such terms as may be just; if the court, after hearing
had upon notice to all persons interested, shall be of the opinion that such “drainages”
will be benefited by such a consolidation,

(2) Where a drain, heretofore, or hereaffer constructed privately or in attempted com-
pliance with any statutory procedure, except drainage district drains, shall be included in
any “drainage” petitioned for or consolidated with any “drainage” organized under the
farm drainage law the court may, upon hearing after notice given order it to heecome a
part thereof or consolidated with such “drainage” on such terms as may be just.

(3) In case the court shall determine that it is advisable to consolidate “drainages”
heretofore organized, or a “drainage” heretofore organized with a “drainage” organized
under the farm drainage law, and the records, assessments and houndaries of any such
“drainage” heretofore organized are lost or are incomplete, indefinite or unsatisfactory,
the court may upon notice direct a reassessment of the lands within or benefited by any
such “drainage” and determine the houndaries thereof, following the general procedure
outlined in the farm drainage law, so far as the same may be applicable,

88.21 Drainage area in more than one county. (1) Where a drainage area too
small to be profitably drained under the drainage distriet law is in more than one county,
the petition shall be filed in the court of the county containing the largest acreage pro-
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posed for drainage by the petition, and the court and board of the eounty eontaining such
largest acreage shall organize the “drainage.” '

(2) In cases arising under this section copies of all orders and judgments shall be filed
in the county court of each of the other counties in which the proposed “drainage” is lo-
cated. All moneys collected for sueh joint drainage in such other counties shall be-trans-
mitted to the treasurer of the county wherein the county court has jurisdiction.

88.22 Guardian ad litem for persons under disability., In case a minor or other in-
competent person is interested in any lands lying within a proposed “drainage” the court
or judge shall appoint some reputable attorney as gnardian ad litem for sueh ineompetent
person to represent him upon the organization of the “drainage,” the assessment of bene-
fits against and award of damages to his lands. Failure to make such appointment shail
not avoid the proceedings but when such failure is discovered a guardian ad litem shall ba
appointed and an order be served upon such guardian ad litem to show cause why such
incompetent be not hound by all prior proceedings therein, On such hearing the court
shall enter such order or judgment as the facts warrant.

88.23 Damage to land outside to be paid by ‘‘drainage.’’ A ‘“drainage’’ shall be
liable for such damages as may result to lands outside its houndaries from the work done
therein. The word “damages” in this section shall be construed to mean only such dam-
ages as conld be recovered against a natural person for like injury resulting from like
work.

88.24 Assessments apportioned, when, When a parcel of land assessed as a single
tract becomes divided into smaller parcels the hoard shall apportion the assessment to be
collected from each parcel in such manner as shall be equitable,

88.26 Appeals. (1) The board or any interested person aggrieved may, within
thirty days after the entry of an order organizing or refusing to organize a “drainage” or
confirming assessments of henefits or awards of damages, appeal therefrom to the circuit
court of the same county in which the conrt entering the order is located. On such appeal
all issues, except benefits and damages shall be tried by the court and issues arvising with
respect to benefits and damages shall be tried by the court unless a jury trial theveon is
demanded.

(2) Notice of appeal and an undertaking to he approved by the county judge to pay
the taxable costs of such appeal must be filed in the counly court within thirty days after
the date of the entry of the order appealed from.

(3) The report and order appealed from, and the records in such proceedings, shall
beLcertiﬁed by the county court to the civenit court within ten days after the appeal is
taken,

(4) The board or any person who shall have heen a contestant in cirenit ecourt on an
appeal from the ecounty court may, within thirty days from the date of entry of any order
or judgment of the circuit court on such appeal, appeal therefrom fo the supreme court of
the state of Wisconsin and the general statutes with reference to appeals from the civenit
court to the supreme court shall apply to such appeal. The time for appeal shall run
from the time of the entry of the order without notice.

88.26 DBoard a public corporation. The board is a publie corporation and shall bhe
subject to all rules of law applicable to such organizations. It shall have the power to
protect and maintain all drains under ifs jurisdiction and may report to the ecourt all mat-
ters on which it desives advice and when authorized by the court or judge may institute all
necessary actions, The ecourt shall at all times have supervision over the board and may
at any time require it to report on any matters connected with its duties.

88.27 Who may go upon lands, for what purpose, Members of the board, the chief
engineer, and persons intending to bid on or to wiom contracts have been let for the con-
struction of the work within any “drainage” and their respective agents and- employes
shall have the right to go npon any lands proposed for inclusion or included within any
“drainage,” provided they do no unnecessary damage to the same, for the purpose of mak-
ing surveys, inspecting soils, ascertaining the difficulties of the work and all other neees-
sary purposes in organizing a “drainage” and construecting, maintaining, and repairing
the drains therein and shall not be guilty of irespass therefor.

88.28 Curative provisions; limitation of actions. All drains constructed bhefore
July 4, 1919, in attempted compliance with any statutory procedure, except drainage dis-
triet drains or which shall thereafter he construeted under the farm drainage law, and
which have been in actual use for a period of 3 years are hereby declaved to be legal drains,
and watercourses so far ag they have been constructed and in actual use and no action shall
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be brought by any person to nullify or avoid the proceedings taken with reference thereto
hecause of any defect or irregularity in such proceedings after October 4, 1919,

88.29 Liberal construction of the law. The farm drainage law shall be liberally
construed to promote the public health, the public welfare, agriculture, horticulture, and
mining; and the court shall have an equitable jurisdiction over all proceedings thereunder.

88.30 Drains may be altered. Any drain, ditch or watercourse laid out and con-
structed under the provisions of statutes now repealed, and which is nof within or under
the jurisdiction of any farm drainage law distriet or drainage distriet law distriet or the
drainage commissioners or hoard thereof may be altered, widened, deepened or discontin-
ued by the same authority, and upon like application, petition and proceedings, so far as
applicable, required to he taken for laying out and constructing the same.

88,31 Repair of drains, FEach person to whom any portion of a drain, ditch or
watereourse shall have been assigned, to maintain and keep in repair shall keep and main-
tain the same in repair so long as he shall remain the owner of the lands on account of
which the same was so assigned to him, and his heirs and assigns thereof forever after-
wards, unless the same shall he discontinued or shall come under the farm drainage or the
drainage district law.

88.32 Injury to drain, etc, Whoever shall fill up or place any obstruction in any
canal, drain, diteh or watercourse dug, buils, laid out or opened under the authority of
this state, any county hoard, common conneil, village trustees, town board or drainage
commission, or the farm drainage law, or the drainage district law, or who shall in any
way hreak or interfere with the walls or embankments of any such canal, drain, diteh or
watercourse, and any person who shall ill up or in any manner obstruct or injure any
canal, drain, diteh or watercomrse dug, built, laid out or constructed by any private per-
son or private corporation, shall forfeit for each such offense not more than one hundred
dollars nor less than one dollar, and he liable for all damages resulting therefrom; and
the hoards of the proper county, village and town and the ecommon couneil of the proper
city and the proper farm drainage board and drainage distriet commissioners, respectively,
shall immediately cause any obstruction placed in any canal, drain, diteh or waterconrse
dug, built, laid ont or opened under its authority to be removed and any injury done

thereto to be vepaired.

88.33 ' Proceedings on complaint of obstruction, Whenever any such drain, ditch or
watereourse, the maintenance and repaiv of which is chargeable to specific lands under the
town drain laws of 1898 has, from any cause, become obstructed so that the natural flow
of water along the same is prevented any person feeling himself aggrieved thereby may
make eomplaint to the supervisors of the town where sueh obstruction ig, who shall view
thie same, and, on being satisfied that the same is so obstructed, shall make an order, under
their hands, stating the nature of such obstruetion with reasonable certainty and directing
the owner or occupant of the lands charged with the maintenance and repair thereof to
remove such obstruetion within a reasonable time, to be fixed in such order, having refer-
ence to the season of the year and the condition of the ground, and shall cause a copy of
such order to be served upon such owner or ocecupant. If such obstruction be not removed
by such owner or occupant within the time so fixed, or in case it he denied, then within the
time fixed by the certificate of the jury, as hereinafter provided, such owner or occupant
shall forfeit the sum of fifty cents for every day during iwhich such obstruction shall there-
after continue; and the supervisors may cause the same to be removed and eharge the ex-
penses thereof on the lands so charged with the maintenance and repair of such drain,
ditch or watercourse, and shall order the town clerk to enter the same upon the next tax
roll as a tax upon such lands; and the money when collected shall be paid out on the order
of the supervisors to defray the expenses of removing such obstruction. If such supervis-
ors refuse or negleet to act upon such complaint within fonrteen days after it has been
made to them; or if they shall refuse to make such order, the person who made the com-
plaint may, within fourteen days after such refusal or neglect, appeal to some justice of
the peace of the county in which sueh drain, diteh or watercourse lies, or if it lies in ad-
joining towns in two counties, to some justice in either, from such failure or refusal to
act or make such order; such appeal shall be taken in the manner, and all proceedings
thereon, including the giving of honds by the appellants, shall be as preseribed by sections
80.17 to 80.20, both inclusive, so far as they are applicable to ditches, drains and water-
courses. If upon such appeal the commissioners selected under said sections find that such
diteh, drain or watercourse has become so obstructed as to prevent the natural flow of
water along the same they shall make such an order as the supervisors should have made,
and cause it to be filed within ten days after the date thereof in the office of the clerk of
the:town in which the ditch, drain or watercourse lies, or in each adjoining town if it lies
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in them. The supervisors of sueh town or towns shall, within five days after such filing,
proceed to enforce such order in the manner helembefme prescribed, and may be com-
pelled to do so by mandamus. If the finding of the commissioners is favorable to the
appellant the town or towns in which the d1tch drain or watercourse lies, shall pay all the
costs of the appeal; if the action of the supervisors is sustained hy the commissioners-such
costs shall be paid by the appellant.

88.34 Trial of issue. If the owner or occupant npon whom a copy of the ovder is
served shall, within 10 days after the service thereof, deny, in writing, that such obstrue-
tion exists, and deliver his denial to one of the supervisors, the said supervisor shall cause
a jury to he summoned, and like proceeding shall be had as in case of an encroachment
upon a highway.

88.36 Removal of obstruction. If the jury find an obstruction to the natural flow
of the water in such drain, diteh or watercourse they shall make a certificate under their
hands, describing such obstruction with reasonable certainty, and fix a time within which
the same shall be removed, and stating the total eost of such proceeding, which shall be
filed in the office of the town clerk and a copy thereof served upon such owner or occupant,
who shall remove such obstruction and pay such costs within the time fixed in such cer-
tificate; and in case he shall fail so to do the supervisors may cause such obstruction to be
removed, and the expenses of such removal and the unpaid costs of such proceedings shall
be eollected as a tax as provided in section 88.33.

88.36 Costs if no obstruction. If the jury find that there is no obstruction they
shall certify the same and shall ascertain what damages the owner or occupant has sus-
tained by reason of such proceeding; also all the costs and expenses of snech proceeding,
and shall state the same, and in such case the said damages, fees and expenses of such pro-
ceeding shall be paid by the town and charged to and collected by the town from the par-
ties complammo of such obstruetion.

88.37 Order as evidence. Hvery ovder of the supervisors of any town or towns or
of the county board of any county laying out, altering, straightening or discontinuing
any drain, ditch or watercourse, the record theveof or a certified copy of such record shall
be presumptive evidence of the facts therein stated and of the regularity of all the pro-
ceedings prior to the making of such order.

88.38 Culverts and outlets to permit natural drainage. (1) Whenever any county,
town, city, village, railway company or the state highway eommission shall have heretofore
constructed and now maintaing or hereafter shall construct and maintain any public high-
way or road grade through, over and across any marsh, lowland or other natural depres-
sion over or through which surface water naturally flows and percolates, and the stopping
of the said flow and percolation of said water by said highway or road grade cause any
crop or land fo be flooded, watersoaked or otherwise damaged, such county, town, ecity,
village, railway company or the state highway commission shall construct, provide and at
all times maintain a sufficient ditch or ditches, culverts or other outlets to allow the free
and unobstrueted flow and percolation of said water from said lands, and to prevent said
lands from becoming flooded, watersoaked or otherwise damaged by said water. The fore-
going shall not apply to public highways or road grades now or Liereafter used to hold and
retain water for cranberry purposes.

(1m) Whenever any county, town, city, village, railway company or the state high-
way commission has heretofore constrneted and now maintains or hereafter construets and
maintains any public highway or grade through, over and across any marsh, lowland or
other natural depression over or through which smiface water naturally flows and perco-
lates, and the method of design in construction of said highway is such as to cause water
to be artificially collected together in a manner and in quantities and in locations so essen-
tially different from the conditions prevailing before such construction as to cause any of
the lowland crop or land to be flooded, watersoaked or otherwise damaged under cireum-
stances when such damage would not have oceurred exeept for said manner of highway
design and construction and maintenance, such county, town, city, village, railway com-
pany or the state highway commission shall construet, provide and at all times maintain a
sufficient diteh or ditehes, culverts or other outlets to allow the free and unobstructed flow
and percolation of said water from said lands or onto the highway right of way itself in
places degigned to receive and absorb said water, and to prevent said lowlands from
hecoming flooded, watersoaked or otherwise damaged by said water as a vesult of said
highway design, construction and maintenance.

(2) Any county, town, city, village or railway company whieh fails to plov1de such
necessary ditches or eculverts or other outlets, and the state, when the state highway
commission fails to do so, shall be liable for all damages caused by reason of such failure
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or negleet. Claims for damages under this section shall be filed with the county, town,
city, village, railway company or the state highway commission, which is responsible for
the public highway or grade through which the claimants’ claims arise. If such claim is
not allowed within 90 days after filing thereof, the claimant shall have a right of action
against the county, town, city, village or railway company which is responsible for the
public highway or grade through which the claim arises, and the state, when the state
highway commission is responsible for the public highway or grade through whieh the
claim arises. Such action shall he commenced in a court of record within 3 years of the
time of the alleged damages in the county wherein the damages oceurred. An action on
any claim against the state for damages under this section may be commenced as provided
in s. 285.01; but disallowance of the claim by the legislature shall not be necessary or a
prerequisite to the commencement or prosecution of such action. No bond for security
for payment of costs shall be required of the claimant and ss. 15.94 and 16.53 shall not
apply. Amounts awarded or recovered as damages against the state under this section
shall be deemed a purpose referred to and shall be charged to and the state highway
commission is authorized to pay such amounts out of the allotment provided in s. 20.420
(82).
History: 1961 ¢, 661.

88.39 Connecting ditch or sluiceway across railroad right of way. Whenever the
owner or owners of any land desire to drain the same by a blind or open ditch, and to
properly drain such land, a connecting ditch or sluiceway should be construeted across the
right of way of any railroad company, such owner or owners shall file with the depot
agent of such company nearest to said land a written petition stating the kind of diteh
proposed ‘to be built by such owner or owners and requesting the railroad company to
construet a diteh or sluiceway acvoss its right of way which will conform thereto. Within
sixty days after the filing of such petition the railroad company shall construct such diteh
or sluiceway and the petitioners shall pay the labor cost of sueh construction.

88.40 Hearings regarding culverts, etc. In case of the failure or refusal of any
railroad company to comply with any of the provisions of sections 88.38 and 88.39, the
person, firm or corporation or the town, village or city aggrieved thereby may file a com-
plaint with the public service commission setting forth the faets. The commission shall
investigate and determine the matter in controversy, in accordance with the provisions of
chapter 195, and any order it shall make in said proceeding shall have the same force
and effect as an order in any other proceeding properly begun under and by virtue of the
provisions of said chapter.

88.41 Watercourse, removal of obstructions., Whenever any natural watercourse
becomes obstrneted so that the natural flow of water along the same is retarded by the
negligent aetion of the owner, occupant or person in charge of the land wherever such
obstruction is located, the owner or occupant of any lands affected and damaged by such
obstruction may request the removal thereof by giving notice in writing to such owner,
occupant or person in charge of the land wherever such obstruction is located. If such
removal is not made within six days after receipt of said notice, the owner or occupant of
the lands so affected may make eomplaint to the supervisors of the town, filing at the same
time a copy of said written notice, and such supervisors, npon being satisfied that the
complaint is just after viewing the watercourse, shall make recommendations in writing to
the owner or occupant of the lands where the obstruction is, for the removal of such ob-
struetion and if such recommendations are not followed within a reasonable time, shall
order the obstruetion removed. The eost of view and of removal shall be charged and
assessed against the lands from which the obstruction was removed and collected as other
special assessments ave collected.

88.42 Town drains. (1) Whenever any owner of agrieultural lands in any town
desires to install drainage upon agriecultural land not exceeding 80 acres in area owned
by him, he may present a petition to the town supervisors of such town setting forth that:
(a) He desives to install drainage upon agricultural lands owned by him, (b) because of
the contour of the land there is no suitable outlet on lands owned by him, (e¢) such pro-
posed drain will promote the general welfare and health of the community, (d) it is im-
practical for such owner to drain his land without erossing the lands of others, and (e) it
is desired that a drain be laid out to a suitable natural outlet specifying the course of the
drain and location of the proposed outlet and ownership of lands through which such
proposed drain would be laid.

(2) After receiving the petition the supervisors of such town shall promptly fix a
time and place for hearing thereon. Thereafter all the provisions of section 89.50 relating
to giving notice of time and place of hearing, making orders, laying out drains, assessing
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benefits ‘and costs of construction and awards of damages and giving notice thereof by
drainage distriet commissioners and the taking of appeals from such orders, shall, so
far as applicable, apply to petitions made to and orders and assessments made by town
supervisors for installing drains under this section.

(3) No person authorized to install drainage under this seetion into or throngh the
lands-of another shall enter upon such another’s lands without the consent of the owner
thereof, during any time when there is any growing erop thereon and no order issued
under thls sectlon shall authorize nor be construed as aithorizing such entry.

(4) Nothing in this section shall be held to apply to the installation or construction
of a drain across the right of way of any railroad eompany, ploeeedmgs for the con-
strmnetion of which shall be provided for in seetion 88,39,

88.43 Lost town drain records; how restored. Whenever the recmd of a canal,
drain, diteh or watercourse (heleaftel referred to as “drain”) laid out, dug, built or
opened under anthority of a town has been or shall be lost or destroyed the supervisors of
the town in which the drain is situated may make a new record thereof by a written order,
which shall be entered on the town records. Whenever the supervisors shall contemplate
making such new record they shall make a notice and fix therein a time and place at which
they will meet and decide upon the same, which notice shall specify as near as may be the
drain as to which they propose to make the record. The notice shall be given in the man-
ner provided on petition for laying out a town drain; but notiee need not he given to such
persons as waive the same or consent to the making of the order either before or after it
is entered. The supervisors shall meet pursuant to the notice given and hear any argu-
ments or evidence that may be offered for or against the proposed new record, and there-
upon decide as they deem proper. They may adjourn from time to time, and an entry
of each adjournment shall be made in the record by the town clerk. If they find that the
drain is a legal town drain the record whereof is lost or destroyed, they shall make an
order determining the facts and specifying the course, width, depth and other pertinent
deseription of the drain, and the order shall be filed and recorded in the office of the town
clerk, who shall note the time of recording it in the record. Any number of drains may be
included in one notice or order, and a failure or refusal to make a new record for any drain
shall not preclude a subsequent proceeding for that purpose. Any person through whose
land the drain shall pass may appeal from the order on the ground that the drain described
therein was not theretofore a legal town drain-in fact, in-the time:and manner provided for
appealing from orders laylng out town drains, and hke proceedings, as near as may be,
ghall be had tliereon as'in case of appeals from such orders. The regularity of the pro-
ceedings shall not be ealled in question by any person except owners of land on whom, the
notice should have been served but on whom it was not in faet served, and persons claim-
ing under such owners.



