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CHAPTER 270.
ISSUES, TRIALS AND JUDGMENTS.

Kinds of issue,

Issue of law.

Issue of fact defined.

Issues of law; trial,

Feigned and special issues,

Trial defined, i
Issues, by whom tried, when tried.
Order of trial; separate trials,
Hearing on demurrer.

Notice of trial.

Calendar,

Order of business. .
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Demurrers and motions, when heard.

Continuances.

Drawing of petit jury. .
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ion,

Newspaper information does not dis-
qualify.

Number of jurors drawn; peremptory
challenges.

Jury may view premises, etc.

Identification of photographs.
Hxamination of witnesses; argu-
ments.

Charge to jury; how given.

Charge to jury filed.

Jury may be reinstructed.

No nonsuit after argument.

Verdicts; five-sixths; directed,

Motion for directed verdict waives
jury trial

Special verdicts,

Submission to jury;
tial fact. .

Jury to assess damages, judgment
on the pleadings.

Verdict, entry of;
governs,

Entry by clerk as to trial and judg-
ment,

Jury trial, how waived,

Trial by court; findings, judgment,

Trial by veferee,

Powers of referee.

Referee, how selected.

Proceedings if referee’s report not
filed.

Exceptions.

Motion for new trial.

Motion for new trial on newly dis-
covered evidence.
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material.
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Judgment when all defendants not
served,

Judgment when all not liable,

Measure of relief,

State and political subdivisions
thereof to pay judgments taken
against officers.

Judgment in replevin.

Judgment in replevin against prin-
cipal and sureties.

Damages in actions on bonds, etc.

Default judgment,

Judgment on admitted claim; order
to satisfy.

Summary judgments,

Judgment after law issue tried,
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Costs when taxed; executions,

Restitution in case of reversed judg-
ment; purchaser for value.

Same,

Judgment without action;
of attorney.

Entry of judgment or order defined.

Judgment and order; specific require-
ments; recorded.

Case file.

Judgments on municipal orders,

Judgment docket,

Delinquent income tax docket.

Transcript of justice’s judgment.

Jutd.gments docketed in other coun=-
ies,

Enforcement of real estate judgment
in other counties,

Lien of judgment; priority; statute
may be suspended.

Civil action judgments.

Supreme court judgment, docketing.

Docketing federal judgments.

Docket entry of reversal of judgment,

Time of docketing; damages.

Assignment of judgment,

Satisfaction of judgment by execu-

warrant

tion.
Judgments, how satisfied,
Satisfaction by attorney not conclu-
sive,
Duty of clerk on filing satisfaction.
Court may direct satisfaction.
Judgment satisfied not a lien; partial
satisfaction.
Filing transcript of satisfaction,
Satisfaction of judgment.
Refusal to satisfy judgment.
Action on judgment, when brought.
Uniform enforcement of foreign
judgments act.

970.01 Kinds of issue. Issues arise upon the pleadings when a fact or conclusion
of law is maintained by one party and controverted by the other; they are of two kinds:

(1)
(2)

Of law.
Of fact.

270.02 Issue of law, An issue of law arises upon a demurrer to the complaint, an-
swer or reply or to some part thereof,

270,03 TIssue of fact defined. An issue of fact arises:
(1) Upon a material allegation in the complaint, controverted by the answer; or
(2) Upon a material allegation of anv counterelaim in the answer, controverted by the

reply; or

(3)

Upon a material

less an issue of law is joined thereon; or

(4) Upon a material allegation of new matter 1

joined thereon.

allegation of new matter in the answer, not requiring a reply, un-

n the reply, unless an issue of law is
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270.04 Issues of law; trial, When issues both of law and of fact arise upon the
pleadings, the issue of law must be first tried unless the court otherwise direct.

270.06 Feigned and special issues, Feigned issues are abolished, and instead there-
of, when a question of fact not put in issue by the pleadings is to be tried by a jury, an
01de1 for trial may he made, stating distinctly and plainly the question of faet tc be tried,

270.06 Trial defined. A trial is the judicial examination of the issues between the
parties, whether they be issues of law or of fact,

270.07 Issues, by whom tried, when tried. (1) An issue of fact in an action for
the recovery of money only, or of real or personal property or for divorce or legal
separation on the ground of adultery, must be tried by a jury except as otherwise pro-
vided in this chapter and exeept that equitable defenses or counterclaims are triable by
the court. Kvery other issue must he tried by the court, but the court may order the
whole issue or any specific question of fact involved therein to be tried by a jury; or
may refer an issue as provided in s. 270.34.

(2) When any matter in abatement of any action triable by jury is set up, which in-
volves the finding of any fact, the same shall be found by a special verdict of a jury, un-
less a trial by jury be waived; and when there is any other issue of fact in the action, the
same may he submitted to the same jury at the same time; otherwise the issue in abate-
ment shall first be tried. When the issues of fact are tnable by the court, any 1ssue in
abatement may be tried at the same time as the other issues of fact.

History: 1961 c. 336.

270.08 Order of trial; separate trials. When issues arise triable by a jury and
other issues triable by the court, the court shall, in its discretion, direct the trial of the
one or the other to he first had, according to the nature of the issues and the interests
of justice, and judgment shall be given upon both the verdict and the finding of the court,
when both shall he found. But no issue.need be tried, the disposition of which is not
necessary to enable the court to vender the appropriate judgment. A separate trial between
the plaintiff and any of the several defendants may be allowed by the court whenever in
its opinion justice will be thereby promoted.

270.11 Hearing on demurrer. The issue raised by a demurrer may be blought on for
trial before the conrt at any time upon 5 days’ notice.

270.1156 Notice of trial. Every issue of fact or law may be noticed for trial at any
time after issue joined, by service of notice of trial on the opposite party. In certiorari
and appeals the date of filing the return is the date of issue. The notice of trial, or the
copy served, with proof of service indorsed thereon or attached thereto may be filed with
the clerk by either party. Such notice of trial shall state that the action will be placed
on the calendar for trial at the time and in the manner prescribed by s. 270.12. It shall
also contain the title of the action, the names of the attorneys, the time when issue was
joined, and state whether the issue be of law or of fact, and if the latter, whether triable
by the court or by the jury. If such notice of trial so filed fails to eomply in any respect
with the requirements of this section the presiding judge in his discretion, if satisfied that
the opposite party has not been misled or prejudiced thereby, may direct the action to be
placed on the calendar as hereinafter provided,

270.12 Calendar, (1) TIME OF ARRANGEMENT, When the notice of trial is filed
with the elerk he shall place issues on the calendar as follows:

(a) Issues of law or fact triable by the court shall be placed on the ealendar of the
ciirrent term when 10 days have elapsed after service of notiee of trial.

(b) Issues of fact triable by the jury shall he placed on the ealendar of the next term,
if notice of trial is filed 15 days or more before commencement of sueh term. If such no-
tice is filed less than 15 days before commencement of the next term, issues shall be placed
on the calendar of the term following the next one,

(Im) CriMINAL cases. Criminal cases and prosecution for violations of municipal
ordinances shall be placed on the calendar of the emrrent term.

(2) ApvANCEMENT OF 15sUES. Whether or not a case has been noticed for trial, the
court may, on application of any party upon notice, or on its own motion, on 8 days’ prior
notice hy regular mail if no notice of trial has been filed, place on the ealendar or advance
for trial any action which is at issue, .

(3) PENDING MATTERS CONTINUED. All matters pending and undisposed of at the
end of a term are continued to the next term and shall he placed upon the calendar of the
next term in accordance with their nature and date of filing notice of trial. ,

(4) Cuerx To PREPARE. The clerk shall prepare a calendar for each term of the eir-
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cuit court of all actions which are for trial as shown by the notices filed including those
covered by sub. (3), containing the title of each action, and the names of the attorneys,
and arranged as follows: (a) criminal cases in the order of filing, (ab) prosecutions for
violations of municipal ordinances and appeals thereof from ecounty and justice courts
to the cireuit courts, (b) civil jury issues, (e) issues of fact for court, and (d) issues
of law in the order in which notice of trial was filed. The calendar shall be disposed of
in the above order unless for convenience of parties, the digpatch of business, or the
prevention of injustice, the presiding judge otherwise directs.

(6) LARrGE cALmYDARS., In cireuit courts having 1,000 or more causes on the term cal-’
endar, the clerk may, with the approval of the eourt, arrange the causes acecording to the
date of filing the complaint, petition or other pleading necessary to commence the action
or special proceeding or of the return on appeal and the serial record number of every
cause shall be its calendar number.

(6) Cownprrroxs PRECEDENT. The clerk shall not place any cause upon the ealendar’
unless the state tax and the proper amount of clerk’s fees shall have heen paid and sum-
mons and complaint or copies thereof shall have heen filed in his office. ’

(7) CoRRECTION OF CALENDAR. All motions to correct the calendar or to stuke causes
therefrom shall be made immediately after the calling of the calendar.

(8) CALENDARS DISTRIBUTED, When the calendar for any term is printed, a copy
thereof shall be mailed or dehveled to the presiding judge and to the reporter and to

each attorney appearing thereon in any cause, at least 4 days before the term.
History: 1961 ¢, 495,

270,125 Order of business. (1) MorioNs, DEMURRERS, At the begmnlng of each
term, after calling the calendar, the court shall hear motions and demurrers in caunses to
he tried on the merits at that telm giving precedence to such as relate to actions for trial
by jury.

(2) Jury TriaLs rrsT. On the first day of the term, unless otherwise ordered, the
jury shall be called, and the trial of jury causes shall proceed. ‘

(8) DAY CALENDAR. The criminal cases, ordinance violation cases and appeals there-
of from county and justice courts and the first 6 civil cases on the calendar shall he
subjeet to call for trial upon the first day of the term. The clerk shall each day make
up the following day’s calendar, upon which he shall place such cases as the presiding
judge directs.

(4) Nomice mo prisoNERS. The district attorney shall, at least ten days before each
general term of the court, inform prisoners awaiting trial of their right to counsel and to
compulsory process to procure the attendance of witnesses.

(5) APPLICATIONS PUBLICLY ANNOUNCED. All applications to the ecourt for orders or
judgments, whether ex parte or otherwise, shall he publicly announced by the attorney
making the application, and the clerk shall enter a brief statement thereof, with the action
of the eourt thereon, in his minute book; and no eourt order shall be operative unless and-
until snch entry is made, or unless the order ghall be reduced to writing and signed.

History: 1961 c. 495,

270.13 Who may bring cause to trial. Bither party may bring all the issues in an
action to trial at any term at which the same are triable when a notice of trial has heen duly
served by either, and unless the court, for good cause, otherwise direet may, in the absence
of the adverse party, proceed with his case and take a dismissal of the action or a verdict
or judgment, as the case may requive. No inquest shall hereafter be taken in any action.

270.14 Demurrers and motions, when heard. When, in any action noticed for trial,
there shall be pending a demurrer to any pleading or a motion to strike out a pleading or
any part thereof, or to make it more definite and certain, and the court shall think any
such proceeding by either party may have been taken for delay or that for any reason jus-
tice requires a more speedy disposition of the action the demurrer or motion may be dis-
posed of at the commencement of the term and the action be tried af the same term, short-
leave to amend or plead over being given when necessary; and a continuance be granted
only upon good cause shown, which the court may in diseretion require to be such as is
usually required to obtain a second continuance in other actions,

270.1456 Continuances. (1) Motions for continnances (except from day to day or
to some day during the term) shall be made on the first day of the term unless the cause
alleged therefor oceur or he discovered thereafter. No cause noticed for trial shall be con-
tinued without the consent of the parties or cause shown.

(2) An affidavit for a continuance shall state that the moving party has a valid eause
of action or a defense, in whole or in part, and if in part it shall specify what part; that




270,15 ISSUES, TRIALS AND JUDGMENTS 3394

the case has heen fully and fairly stated to his counsel, giving the name and place of resi-
dence of such counsel, and that upon the statement thus made he is advised by his counsel
that he has a cause of action or defense to the cause in whole or in part; and that he has
used due diligence to prepare for trial, and the nature and kind of diligence used. If the
application is based on the absence of a witness or document the affidavit shall state the
name of the absent witness and his residence, if known, or the nature of any document
wanted, and where the same can be found; that no other evidence is at hand or witness is
in attendance or known to him whose testimony could have heen procured in time, that the
party can safely rely upon to prove the facts whieh he expects and believes can be proved
by such absent witness or document; that the party is advised by his counsel, and believes,
that he eannot safely go to trial without such evidence, that such witness is not absent by
his consent, connivance or procurement, and the endeavors that have heen used for the
purpose of procuring such evidence; and particularly the facts which the absent document
or witness is expected to prove, with the ground of such expectation.

(3) If the adverse party admifs in writing or in open court that the witness, if pres-
ent, would testify as stated in the affidavit for continuance, the application for a continu-
ance may be denied, and the statement of facts aforesaid may be read as evidence, but the
adverse party may controvert such statements, and such statements shall he subject to
objection the same as a deposition.

(4) Where an application for a continuance is made by a party whose affidavit states
that he has a valid defense to some part only of the other party’s cause of action or de-
mand, which he desirves time to obtain testimony to establish, the application shall be de-
nied if the other party withdraws or abandons that part of his cause of action or demand.

. (5) When it shall appear to the ecourt that the ahsent witness or desired evidence with
reasonahle diligence may he procured bhefore the close of the term, the court may grant a
continuance of the action from day to day or to some certain day in the term, upon the
payment of such costs as it may deem just and proper.

(6) No continuance by the court or referee shall be granted unless by consent of par-
ties except upon immediate payment of the fees of witnesses in actual attendance and
reasonable attorney’s fees. Costs of continnance shall be taxed by the clerk immediately
and without notice.

270.15 Drawing of petit jury. (1) At every term of any cowrt for which jurors
are drawn as provided in s. 255.04 the clerk shall place in a tumbler only the names of
the petit jurors in attendance who have heen drawn and summoned according to law for
gervice at such term. The names shall be written upon separate cards and enclosed in
opaque envelopes as required by s. 255.04 (2) (b).

(2) When a jury issue is to be tried the elerk shall, in the presence and wnder the di-
rection of the eourt, openly draw out of the tumbler, one at a time, as many envelopes
containing cards as are necessary to secure a jury. Before drawing each card he shall
close the tumbler and rotate it.

(3) The jury may consist of any number of persons less than 12 that the parties agree
upon. If there be no such agreement it shall consist of 12 persons so drawn who are not
lawfully challenged and who are approved as indifferent befween the parties.

(4) During the trial the cards containing the names of the jurors shall he kept sep-
arately until the jury is diseharged, and then they shall be returned, properly enclosed
in envelopes, to the tumbler, and the same course shall be taken as often as a jury is re-
quired.

(5) The card containing the name of the juror who is set aside or excused for any
cause shall be replaced in its envelope and returned to the tumbler as soon as the jury is
sworn,

(6) If a jury issue is brought to trial while a jury is trying another cause, the court
may order a jury for the trial of the former to be drawn out of the tumbler in the ordi-
nary way; but in any other case all the eards containing the names of the petit jurors,
returned at and attending the term, shall be placed in the tumbler hefore a jury is drawn.

270,16 Qualifications of jurors; examination. The court shall, on request of either
party, examine on oath any person who is called as a juror therein to know whether he is
related to either party, or has any interest in the cause, or has expressed or formed any
opinion, or is sensible of any hias or prejudice therein, and the party objecting to the juror
may introducee any other competent evidence in support of the objection, and if it shall
appear to the court that the juror does not stand indifferent in the cause another shall he
called and placed in his stead for trial of that cause; provided, that nothing contained ir
this section shall be construed as abridging in any manner the right of either party in per-
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son or through his attorneys to examine any person so called in regard to his qualifications
as fully as if this section did not exist. Hvery person summoned as a juror for any term
shall be paid and discharged whenever it appears that he is a party o any action triable
by jury at such term.

Questioning of jurors as to stock owner- cussed. Filipiak v, Plombon, 15 W (2d) 484,
ship or office in insurance company dis- 113 N'W (2d4) 365,

9270.17 Newspaper information does not disqualify., It shall be no cause of chal-
lenge to a juror that he may have obtained information of the matters at issue through
newspapers or public journals, if he shall have reeeived no bias or prejudice thereby; or
that he is an inhabitant of or liable to pay taxes in a county interested in the action.

270.18 Number of jurors drawn; peremptory challenges. A sufficient number
of jurors shall be called in the action so that twelve shall remain after the exercise of all
peremptory challenges to which the parties are entitled as hereinafter provided. Kach
party shall be entitled to three such challenges which shall be exercised alternately, the
plaintiff beginning; and when any party shall decline to challenge in his turn, such
challenge shall be made by the clerk by lot. The parties to the action shall be deemed
two, all plaintiffs being one party and all defendants being the other party, except that
in case where two or more defendants have adverse interests, the court, if satisfied that the
due protection of their interests so requires, in its diseretion, may allow to the defendant
or defendants on each side of said adverse interests, not to exceed three such challenges.

270.20 Jury may view premises, etc. The jury may, in any case, at the request of
either party, be taken to view the premises or place in question or any property, matter
or thing relating to the controversy bhetween the parties, when it shall appear to the court
that such view is necessary to a just decision; provided, the party making the motion shall
advance a sum sufficient to defray the expenses of the jury and the officers who attend them
in taking the view; which expenses shall afterwards be taxed like other legal costs if the
party who advanced them shall prevail in the action,

270.202 Identification of photographs. Unless deemed impracticable by the trial
judge, each photograph received in evidence shall have either upon its face or upon its
reverse side or upon a slip attached to it a statement of the position of the camera, the
distance from the object photographed, the direction in which the camera was pointed and
such further information as may be appropriate.

History: 1963 Sup. Ct. Order, 17 W (2d4) xXx,

2702056 Examination of witnesses; arguments. On the trial not more than one at-
torney on each side shall examine or cross-examine a witness and not more than two attor-
neys on each side shall sum up fo the jury, unless the judge shall otherwise order. The
party having the affirmative shall be entitled to the opening and closing argument, and in
the opening the points relied on shall he stated. The waiver of argument by either party
ghall not preclude the adverse party from making any argument which he would otherwise
have been entitled to make. The court may before the argument is begun, limit the time of

argument.
$25,000,” was not improper argument. Wal-

The supreme court disapproves of the
practice of permitting counsel for the plain-
tiff in argument to the jury, either orally
or by the use of a blackboard or a chart, to
present to the jury a mathematical fqrmula
setting forth on a per diem basis the
amount determined by the plaintiff as his
or her damages for pain and suffering, the
use of such a formula being pure specula-
tion by counsel, not supported by the evi-
dence, and presenting matters which do not
appear in the record. There is, so far as the
objectionability thereof is concerned, no
difference between using a mathematical
formula for illustrative purposes and using
it to determine the reasonableness of the
amount sought as damages for pain and
suffering., Affett v. Milwaukee & 8. T. Corp.
11 W (2d) 604, 106 NW (24) 274,

Counsel for both the plaintiff and the
defendant may properly make an argumen-
tative suggestion in summation from the
evidence of a lump-sum dollar amount for
pain and suffering which they believe the
evidence will fairly and reasonably sup-
port, but counsel may not properly argue
that such amount was arrived at or ex-
plained by a mathematical formula or on a
per day, per month, or on any other time-
segment basis, Affett v. Milwaukee & S. T.
Corp. 11 W (2d4) 604, 106 NW (2d) 274.

A statement of the plaintiff’s counsel to
the jury, on the subject of damages for per-
sonal injuries, “I am asking you to consider

}f;g v, Baker, 13 W (2d) 637, 109 NW (2d)
It was proper for plaintiff’s counsel to
urge on the jurors such lump-sum figure for
pain and suffering as counsel considered to
be fairly supported by the evidence, and it
was not proper for the trial judge to rule
that counsel was entitled to argue for only
such lump-sum as the trial judge deemed to
be supported by the evidence. Halsted v.
Kosnar, 18 W (2d) 348, 118 N'W (2d) 864.

Hypothetical questions discussed. Sharp

v. Milwaukee & S. T. Corp. 18 W (2d) 467,
118 N'W (2d) 905,
__As to an alleged improper argument to a
Jjury which was not recorded, objection must
be made at the time the statement is made.
The supreme court will not entertain ques-
tions based on affidavits as to what was
said. State. ex rel, Sarnowski v. Fox, 19 W
(2d) 68, 119 NW (2d) 451,

To be used in helping to clarify and ex-
plain the testimony of a medical witness, a
chart of the muscles of the body and a
skeleton of the spinal column made out of
plastic were not inadmissible in evidence
by reason of the fact that neither was an
exact reproduction of the plaintiff’s anat-
omy; and it would have been preferable for
the trial court to have permitted the use of
the chart and skeleton, but its refusal to do
80 was not prejudicial. Hernke v. Northern
Ing. Co. 20 W (2d) 352, 122 NW (2d) 395.
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270.21 Charge to jury; how given,
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The judge shall charge the jury and all such

and subsequent instructions shall, wnless a written charge he waived by counsel ab the
commencement of the trial be reduced to writing before being delivered or the same shall
be taken down by the official reporter of the court. Bach instruction asked by counsel to
he given the jury shall be given without change or refused in full. If any judge shall
violate any of the foregoing provisions or make any comments to the jury upon the law
or facts without the same heing so reduced to writing or taken down, the verdict shall
be set aside or the judgment rendered thereon reversed unless at the time of submission
to the jury there was no jury issue upon the evidence. The reporter shall take down all that
the judge says during the trial to the jury or in their presence of or concerning such cause.
Requests for instructions to the jury must be submitted in writing hefore the argument
to the jury is hegun, unless in the opinion of the trial judge, special circumstances

excuse failure to so submit such requests.

Although the problem of. whether the
jury, in comparing the negligence of the
parties, will give great weight to a finding
by the trial court, is inherent in a situation
where the court is compelled to make a
finding, the problem can and shoéould be met
by instructions making it clear that no
greater weight should be given to such a
finding than should be given to a finding
made by the jury. Field v. Vinograd, 10 W
(2d) 500, 103 N'W (2d) 671,

Where the trial court gave a requested
instruction that the court, in finding that
the plaintiff 12-year-old pedestrian was
causally negligent in failing to yield the
right of way to the defendant motorist, was
not finding that the defendant was or was
not negligent, and that the determination of
the other questions in the special verdict
was for the jury, including the apportion-
ment of the negligence, and the court then
gave instructions, among others, that a
driver owes a special responsibility of care
and safety as to children and a higher de-
gree of care toward children than toward
adults, that a child is held to a lesser de-
gree of care than is an adult, and that in
comparing the negligence the jury should
take into consideration that the defend-
ant was an adult and the plaintiff a child,
the first-mentioned instruction was not in-
adequate because of being placed in the
early part of the instructions, and the re-
maining instructions were not prejudicial
to the plaintiff as placing undue emphasis
on the court’s finding on the plaintiff’s fail-
ure to yield the right of way because of
again referring in certain places to such
finding. Field: v. Vinograd, 10 W (2d4) 500,
103 NW (2d) 671,

Instructions as to burden of proof in
undue influence cases discussed., Kuehn v,
Kuehn, 11 'W (2d) 15, 104 NW (2d) 138.

There is negligence on the part of the
driver of an automobile when he proceeds
at a speed at which he cannot stop his ve-
hicle within the distance that he can see
ahead of him. Any person whose negligence
contributes to or helps to create an emer-
gency is not entitled to the benefit of the
emergency rule, and the jury in many cases
should be so advised, Lentz v. Northwestern
Nat, Casualty Co. 11 W (2d) 462, 105 N'W
(2d) 759.

The rule, that failure to give a proper
requested instruction in an automobile col-
lision case is not error where it affects
both drivers in the same way and to the
same degree, would apply to a failure to
give a proper instruction on the emergency
rule which was not reguested but wwhich
should have been included in the charge.
Pagel v. Holewinski, 11 W (2d) 634, 106
NW (2d) 425.

The emergency rule is directed to the
gquestion of negligence rather than to. the
question of causation. Kuentzel v. State
Farm Mut. Automobile Ins. Co. 12 W (24)
72, 106 NW (2d) 324.

Instruction as to mnegligence of child
criticized. Rasmussen v, Garthus, 12 W
(2d) 203, 107 N'W (2d) 264,

Under evidence that on a snowy morning
plaintiff entered a store and slipped on a
puddle of water near the entrance, plaintiff
should have anticipated the likelihood of a
slippery floor and maintained a lookout.
Insiruction on ordinary care approved.

Mondl v, F. W, Woolworth Co. 12 W (24)
571, 107 NW (2d4) 472,
Instructions concerning mnegligence of

driver and pedestrian run over while lying
on road at night discussed. Gilberg v. Tis~
dale, 13 W (2d) 249, 108 NW (2d) 515,

Instruction as to duty of driver meeting

a car which is signaling for a left turn ap-
proved. Walker v. Baker, 13 W (2d) 637,
109 NW (2d) 499.
. Where the  trial court instructed the
jury as to the life expectancy of the plain-
tiff, but neglected to instruct also that in
making a present award for a period of
future years the jury should determine the
present value of such award, but the de-
tfendant made no request for such instrue-
tion it was not prejudicial error on the part
of the trial court in failing to include and
give such instruction. Walker v. Baker,
13 W (2d) 637, 109 N'W (2d) 499,

Failure to reduce speed after a danger-
ous situation has been sighted is properly
a matter of management and control and
not speed. Bartz v. Braun, 14 W (24) 425,
111 NW (2d) 431.

Before an instruction on the duty of a
physically handicapped motorist should be
given to the jury, there must be a founda-
tion in the evidence for a jury finding that
there is some element of negligence to
which the handicap relates, and the mere
fact that a defendant motorist, here one
partially disabled from polio, is physically
handicapped does not justify giving such an
instruction. In order to attain the required
standard of ordinary care, a physically
handicapped motorist must do more to ex-
ercise ordinary care than would be required
if he were not handicapped, but the greater
effort to compensate for his handicap should
not he characterized either expressly or im-
pliedly in instructions to the jury as requir-
ing an exercise of a greater degree of care,
Lisowski v. Milwaukee Automobile Mut. Ins.
Co. 17 W (24d) 499, 117 NW (24d) 666.

Where there was no evidence of negli-
gence as to management and control, devi-
ating from a traffic lane or yielding a right
of way, it was error to instruct on these
points, but where no questions concerning
them were submitted, the errors were not
prejudicial. United States ¥, & G Co. v,
Milwaukee & S. T. Corp. 18 W (2d4) 1, 117
NW (2d) 708,

Direct evidence of negligence does not
prevent necessarily the application of the
doctrine of res ipsa logquitur, Specific ele-
ments of negligence not reaching the point
of a prima facie case which is overcome hy
other evidence may bhe supported by the ap-
plication of the doctrine, Lee v, Milwaukee
3G7a}1s Light Co. 20 W (2d) 333, 122 NW (24)

Instruction that before jury could find
causation it must find that the injury would
not have occurred “but for” the accident
discussed, Chapnitsky v. McClone, 20 W
(2d) 4538, 122 N'W (2d4) 400,

Where a boy was struck as he crossed
a highway at a private driveway running
from the house to the barn on opposite sides
of the road it was error to instruct as to
his duties in crossing at a marked or un-
marked crosswalk. The jury should have
been instructed that there was no crosswalk
present. Rossow v. Lathrop, 20 W (2d) 658,
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in a safe-place case. Petoskey V. Schmldt,

123 NW (2d) 523,
’ 21 W (2d) 323, 124 NW (2d) 1

Suggested instruction as to neghgencé

27022 Charge to jury filed. As soon as any chaige has been given to the jury it
shall be placed and remain on file among the papers of the case. * When delivered orally
the reporter shall immediately transeribe the same in longhand and file it, w1thout special
compensatlon therefor

270, 23 J ury may be reinstructed. When a jury; after due and thorough dehberatmn
upon any cause, shall return into court without having agreed on a verdict the court may
state anew the evidence or any part of it and may explain to them anew the law applicable
to the case, and may send them out again for further delibervation; hut if they shall retuin
a second time, without having agreed on a verdict, they shall not be sent out again without
their own consent unless they shall ask from the (,Olllt some further explanation of the law.

Where the jury's first return to the trial court sent the jury back to the jury
courtroom was merely for purposes of ob- room for further deliberation after advis-
taining clarification on answermg certain ing that the proposed verdict was defective,
submitted guestions, and did not in any way the practice thus employed by the court
indicate an mablhty to reach a verdict, and wwas entirely appropriate. La Vallie v. Gen-
the jury: later returned with a proposed eral Ins, Co. 17 W (2d) 522, 117 NW (2d4) 703,
verdict listing 4 dissenting jurors, and the .

270.24 No nonsuit after argument, The plailltiff shall have no right to submit to a
nonsuit after the argument of the cause to the jury shall have heen concluded or waived..

27025 Verdicts; five-sixths; directed. (1) A verdiet agreed to by five-sixths of
the jurors shall be the verdict of the jury. If more than one question must be answered
to arrive at a verdict on the same cause of action, the same five-sixths of the jurors must
agree on all such questions.

(2) When the court directs a verdiet, it shall not be necessary for the jury to give their
assent to the verdiet hut the clerk shall enter it as directed by the court as the verdict of
the jury.

and the comparative effect of the causal

The trier of fact may base a finding of
fact with respect to an issue of negligence
in an automobile accident case on a reason-
able inference drawn from the physical
facts, thereby rejecting the testimony of
the only eyewitness, even though  such
physical facts are capable of permitting
niore than one inference to be deduced
therefrom. " (Rule laid down in certain prior
cases, modified.) Pagel v. Holewinski, 11 'W
(2d) 634, 106 NW (2d) 425,

Where in actions arising out of a col-
lision between 2 automobiles, 10 jurors
agreed that both drivers were causally neg-
ligent, but only 9 of those 10 agreed on the
comparison, the verdict was defective under
(1), since it is necessary for at least the
same 10 jurors to agree on every questxon
that it is necessary for them to consider in
answering the question of comparative neg-
ligence, and the same 10 jurors must agree
as to the items of causal negligence found

970,26 Motion for directed verdict waives jury trial.

negligence of the parties in producing the
resulting damages. Strupp v. Farmers Mut,
Automobile Ins. Co. 14 W (2d) 158 109 NW
(2d) 660.

It is' permissible for the tmal court to
cure ‘an inconsistent special  verdict by
changing answers, as long as the evidence
establishes the change as a matter of law,
‘Wendel v, thtle, 15 W (2d) 62, 112 'NW
(2da) 172.

‘Where 10 jurors agreed that the driver
of the turning automobile involved in' the
instant collision was not guilty of any neg-
ligence, this made a complete verdict as to
her, and the dissents of the remaining 2
jurors were immaterial on an issue of
whether a new trial should be granted be-
cause the special verdict was not agreed to
by five-sixths of the jurors as required by
(1) United States F. & G, Co. Milwaukee

& S. T. Corp. 18 'W (24) 1, 117 NW (24) 708,

‘Whenever in a jury trial all

the parties, without reservation; move the court to direct a verdict, such motions, unless

otherwise directed by the court hefore dizcharge of the jury,

onstltute a stipulation

waiving a jury trial and submitting the entire case to the court for decision.

The fact that the parties remaining in a
lawsuit move for a directed verdict, and the
court. accepted the motions as a waiver of
a jury, ,would not prevent one of the parties
from assigning as error the fact that the

270,27 8pecial verdicts.

The court may, and when requested by either

court. had earlier granted a third party’s
motion for directed verdict and dismissed
the action as to him. Peterson v, Wingerts-
man, 14 W (24) 455, 111 NW (2d) 4386.

party, be-

fore the introduction of any testimony in his behalf, shall direct the jury to ﬁnd a. special
verdict. Such verdict shall he prepared by the comt in the form of written questlons,
relating only to material issues of fact and admitting a direet answer, to which the jury.
shall make answer in writing., It shall be discretionary with the eomt whether to submit
such questions in terms of issues of ultimate fact, or to submit separate questions with
respect, to the component issues. which comprise such issues of ultimate fact. In cases
founded: upon negligence, the court may submit separate questions as to the negligence
of each party, and whether such negligence was a cause withont submitting separately
any particular respect in which the party was allegedly negligent. The court may also
direct the July, if they render a geueral verdiet, to find upon particular questions of
fact,.
History: Sup, ' Ct. Order 11 W (24) v.
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©.'Tt. is not necessary for a dquestion on
fraud to be separated into the 4 elements
constituting actionable fraud. Rud v. Me-~
Namara, 10 W (2d) 41, 102 N'W (2d) 248. -

.. In a head-on collision case, where both
drivers had the same opportunity of look-
out, were driving at the same speed and
faced with the same road conditions, the
trial court could submit only a question as
to position on the highway, and did not err
in. refusing to submit a question:on man-
agement and control of one of the drivers.
Koruc v, Schroeder, 10 W (2d) 185, 102 N'W
(2d) 390.

The .evidence warranted an instruction
given to the jury, referring to testimony
relating to a “stinging” sensation on the
side of the plaintiff’s head, and stating that
gome of the testimony on this subject con-
sisted of medical opinion based on state-
ments of the' plaintiff, and that the -jury
should consider this opinion evidence with
caution and scrutiny; and should make no
award of damages based on guess, specula-
tion, or: conjecture. Tield v. Vinograd, 10
W (2d) 500, 103 NW (2d4) 671.

In an action for injuries where plaintiff
was forcibly removed from. a council meet-
ing by a police officer, it was error to sub-
mit the case on a comparative negligence
basis. The only question is whether exces-
sive force was used and whether this caused
the injury. Schulze v. Kleeber, 10 - W  (2d)
540,.163 N'W. (2d).560. s G .

“Where the issue of rac¢ing on the high-
way was pleaded in only one of 8 cases
consolidated for trial, but evidence was pre-
sented on the question, the pleadings should
have been amended under 269.44 and the
issue . submitted. in. . the special verdict. A
new trial will be ordered under 251.09,.
Giemza v. Allied American Mut. Fire Ins.
Co. 10 W. (2d). 565, 103 NW (2d) 538.

Questions submitted to the jury both as
to management and control and .as to. the
manner in . which the driver of.one .car
passed another car, and which the jury an-
swered in: the afirmative, were duplicitous.
Giemza . v,  Allied American Mut; Fire Ins.
Co, 10 W (2d) 565, 103 NW. (2d) 538.

A question submitted to the jury, asking
whether at or prior to a collision between
two cars the driver of another car was neg-
ligent in respect to the manner ‘“in which
he passed” one of such .cars, was_defective
as assuming that he. had passed the car
prior to the collivion, when the testimony
on this point was in conflict and unresolved.
Giemza v. Allied American Mut. Fire Ins.
Co.. 10 W (2d) 555, 103 N'W (2d) 538.

The failure of the. jury to answer ques-
tions of the special verdict as to whether a
niotorist invoilved in a collision was negli-
gent with respect to position on the high-
way and lookout was tantamount to a neg-
ative answer in each of these particulars.
Rude v. Algiers, 11 W (2d) 471, 105 NW
(2d) 825. L - )

A verdict is not duplicitous which asks
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both as to negligence in making a left turn
and lookout, . Rasmussen. v, Garthus, 12
(2d) 203, 107 NW (2d) 264,

~ The duty created by, 346.34 (1), prohibit-
ing a left turn into a private driveway un-
less ‘and” until such turn can 'be made with
reasonable safety, should not be broken
down into lookout and management and
control as separate acts of negligence, the
rule applicable thereto being that, when an
inquiry is made in the form of the special
verdict of a statutory duty which includes
several elements of conduct, one of those
elements should not also be made the sub-
ject of a separate inquiry. Grana v. Sum-
merford, 12 W (2d) 517, 107 NW (2d) 463."

Where the trial court answered 'a ques-

tion as to negligence of one party as a
matter of law and failed to do so as to the
other party, but left the question of causa-
tion to the jury under proper instructions,
the supreme court will refuse to belieye
that the jury gave disproportionate weight
to the court’s answer in the absence of clear
indication that it did so. Niedbalski v,
Cuchna, 13 W (2d) 308, 108 NW (2d) 576.
. A verdiet cannot be sustained where the
jury apparently gave the husband an award
for personal injuries when he had none and
nothing for loss of consortium although his
wife was injured. Jennings v, Safeguard
Ins, Co. 13 W (24d) 427, 109 NW (24d) 90.
. - Where the issue of whether the accident
in question caused the amputation of the
plaintiff’s’ osteomyelitic leg was in no sense
evidentiary but rather one of ultimate fact;
and where, aside from the questions, of neg-
ligence, it was the single ecritical issue in
the case, and all of the medical expert opin-
ion evidence was directed to 1it, it was

-proper to include in the special verdict a

question asking whether such accident was
a cause of the amputation. Chapnitsky v.
MecClone, 20 W (2d) 453, 122 NW (24d) 400,
Where the damage question of, the
special verdict was so framed that the jury
was not redquired to answer any subdivision
thereof unless it answered “Yes” to.a prior
question asking whether the accident in
question was a cause of the amputation of
plaintiff’s leg, and the plaintiff, after ob-
jecting to the submission of  such prior
question, then consented to the framing . of
the damage guestion as submitted, he there-
by waived the right to object later to the
form of the damage question. Chapnitsky v.
McClone, 20 W (2d) 458, 122 NW (2d) 400.’
A question of the special verdict in a
safe-place case involving a temporary con-
dition inquiring as to the negligence of theé
defendants “at the time and place” of the
injury was not objectionable for not stating
at “and prior to” the time of the injury, it
being deemed that the language selected by
the trial court was reasonably calculated to
obtain _a meaningful response from the
jury. Petoskey v, Schmidt, 21 W (2d) 323,
124 NW (2d) 1. ' :

270.28 Submission to jury; omitted essential fact. When some controverted matter
of fact not brought to the attention of the trial court but essential to sustain the judgment
is omitted from the verdiet, such matter of fact shall be deemed determined by the court
in conformity with its judgment and the failure to request a finding by the jury on such
matter shall be deemed a waiver of jury trial pro tanto. '

The provision that when a controverted
matter of fact not brought to the attention
of the trial ‘court but essential to sustaining
a. judgment. is omitted from the verdict the
question of fact shall be deemed determined
by the trial court in conformity with the
judgment, was mnot applicable where the

court did not entér a judgment but, in-
stead, declined to rule on thé ¢uestion of
fact, stated that he could not decide the
issue as matter of law, and granted a.new
trial. Garcia v, Samson’s, Inc. 10 W (2d)
515, 103 N'W (2d) 565, '

71 270,29 Jury to assess damages, judgment on the pleadings; When a verdiect is for
the plaintiff in an-action for the recovery of money, or for the defendant when a eounter-
claim is established beyond the amount of the plaintiff’s claim as established, the jury
must assess the amount of the recovery. The jury may also, under direction of the court,

assess the ‘amount“of the damages where the court orders judgment on the pleadings,

| 970,30 Verdict, entry of; special finding governs. Every verdict and special finding

of faets shall be enfered on the minutes and when in writing be filed with.the clerk, . When
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a special finding of facts shall be inconsistent with the general verdict the forme1 shall con-
trol the latter, and the court shall g1ve Judgment accordingly. \

270.31 Entry by clerk as to trial and judgment. Upon receiving a veldlct the clerk
shall make an entry on his minutes specifying the time and place of the trial, the names
of the jurors and witnesses, the verdict, and either the judgment rendered theleon or an
‘order that the cause be reserved for amgument or further consideration.- If a different
direction be ‘not given by the court the clerk must enter judgment in conformity with
the verdict., If a counterclaim, established at the trial, exceed the plaintiff’s demand so
established judgment for the defendant must be given for the excess; or if it appears
that defendant is entitled to any other affirmative relief judgment must be given accordingly.

270.32 Jury trial, how waived. Trial by jury may be waived by the several
parties to an issue of fact by falhng to appear at the trial; or by written eonsent ﬁled
'Wlth the clerk; or by consent in open court, entered in the mmutes

270,33 Trial by court; findings, judgment. Except in actions and proceedings
under ch, 299, upon a trial of an issue of fact by the court, its decision shall be given in
writing and filed with the clerk within 60 days after submission of the cause, and shall
. state separately the facts found and the conclusions of law thereon; and judgment shall

be entered aceordingly.

History: 1963 c. 37.

In proceedings on motions after judg-
ment granting a divorce to a wife on the
ground of cruel and inhuman treatment, the
trial court had the power to amend its find-
ings of fact and conclusions of law nunc
.pro tunc. Hirmer v, Hirmer, 10 W (2d) 365,
103 N'W (24) b5,

See note to 270.25, citing Pagel v, Hole-
winski, 11 ‘W (2d) 634, 106 NW (2d) 425.

Where the formal findings of fact by the
trial court do not cover a point, a state-

dum opinion of the court has the weight
of a finding of fact. Morn v. Schalk, 14 W
(2d) 307, 111 NW .(2d4) 80.

It was improper procedule for the trial
county court to fail to -render a ‘written
opinion and to approve new findings of fact
and conclusions of law prepared by the de-
fendant, without motion or hearing, follow-
ing a reversal by the appellate circuit court,

Wisconsin Dairy Fresh v. Steel & Tube

Prod. Co, 20 W (2d) 415, 122 NW (2d) 361,

ment covering. the point in the memoran-

270.34 Trial by referee. (1) Except in actions for divoree or annulment of mar-
riages all or any of the issues in the action may be referred, upon the written consent of the
parties. The court may upon application of either party or of its own motion, direct a
reference of all or any of the issues in the following cases:

(a) When the trial of an issue of fact shall requive the examination of a long account;
in which case the referee may be dirvected to hear and decide the whole issue or to 1eport
upon any specific question of fact involved therein; or

(b) When the taking of an account shall be necessary for the mformatlon of the cou1t
before judgment or for carrying a judgment or order into effect.

(2) When a reference has heen ordered, either party may deliver to the referee a cer-
tified copy of the order of reference, and the referee shall thereupon appoint a time and
place for the trial, and give notice thereof to the parties; such time to he not less than ten
nor more than thir ty days after the delivery of the copy of such order, unless the proceed-
ing before the referee be ex parte or some other time be appointed by written stipulation
of the parties, with the assent of the referee, or unless the court shall otherwise order.

(8) All action upon a referee’s report shall be upon notice.

270.36 Powers of referee. The trial by referee shall be conducted in the same
manner as a trial by the court. They shall have the same power to grant adjournments
and allow amendments to any pleadings as the court upon such trial, upon the same terms
and with the like effect. They shall also have the same power to preserve order and punish
all violations thereof upon such trial, and to compel the attendance of witnesses before
them by attachment and to pumish them as for a contempt for nonattendance or refusal
to be sworn or testify, as is possessed by the court; and they shall give to the parties or
their attorneys at least 8 days’ notice of the time and place of trial; they must state the
facts found and conelusions of law separately and report their ﬁndmgs, together with all
the evidence taken by them and all exceptions taken on the hearing; to the court; and
the court may review such report and on motion enter judgment thereon or set aside, alter
or modify the same and enter judgment npon the same so altered or modified, and may
require the referees to amend their report when necessary. The judgment so entered by
the. court may be appealed from as in other cases, and the report of the referees shall be
incorporated in the appeal record. When the 1eference is to report the facts the report

shall have the effect of a special verdiet.
Historys 1963 c. 429,

, This section does not authorize appeal

from an intermediate order of the trial

court not otherwise appealable under 274,33,

Herman Andrae Electrical Co. V. Packard

Plaza, 16 W (24) 44 113 NYV (24) &
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270.36 :Referee, how selected. In all cases of reference the parties, except when an
infant may be a party, may agree upon a suitable person or persons, not exceeding three,
and the reference shall be ordered accordingly, and if the parties do not agree the court
shall appoint one or more referees, not exceeding three, who shall be free from exception.

270.837 Proceedings if referee’s report not filed. If neither party move for a judg-
ment within one year from the date of the referee’s report the action shall be dismissed
or a new trial ordered, on motion of any party, provided, such motion shall not be made
until two terms of court shall have been held subsequent to the date of such repoit.

270.39 Exceptions. In any trial before the eourt, with or withont a jury, or before
‘a referee, exceptions are deemed taken to all adverse rulings and orders made in the
‘course of the trial; no express exceptions shall be made. Tt is not necessary to file excep-
tions to the judge’s charge to the jury or to his refusal to instruct the jury as rvequested,
or to any orders, or to the findings of faet and conclusions of law made by the court, and
the same may be reviewed by the appellate court without exceptions; but any party who
expressly requests any finding of fact, conclusion of law, instruction to the jury or ruling
or order shall not be heard to question its correctness on appeal. This shall not, however,
limit the power of the supreme court under s. 251.09, ‘
' History: 1363 Sup. Ct, Order, 17 W (24) xxi.

Comment of Judicial Counecil, 1963: The
making of exceptions is not only unneces-

270,49 Motion for new trial.. (1) A party may move to set aside a verdiet and for
a.new trial hecause of errors in the trial or hecause the verdiet is contrary to law or to
the evidence, or for excessive or inadequate damages or in the interest of justice; but such
motion nist be made and heard within 2 months after the verdict is vendered, unless the
court by ovder made before its expiration extends such time for cause. Such motion, if
not decided within the time allowed therefor, shall be deemed overruled. In ease judg-
ment. is entered without deciding a pending motion for a new trial, the supreme court may
direct the trial court to determine such motion within 2 months after filing the remittitur
in the trial court. «

(2) Every order granting a mew trial shall specify the grounds therefor.” In the
absence of such specification, the order shall be deemed granted for error on the trial.
No order granting a new trial in-the inferest of justice shall he valid or effective, unless
‘the reasons that prompted the court to. make such order are set forth in detail therein or
‘the memorandum decision sefting forth such reasons is incorporated by reference in suct
order. The ecourt may grant or deny costs to either party. :

(3) All motions for new trials shall be reduced to writing and filed before being

heard. ‘
History: 1961 c. 494; 1963 Sup. Ct. Order, 17 W (2d) xxi. )
Cross Reference: For limitation on granting of new trials, see 274.37.
The written decision of the trial court, tions., When a jury has absolved a defend-

sary, but now forbidden, [Re Order effec-

tive Sept. 1, 19631

which stated that the court was: of fhe ant of causal negligence, which finding is
supported by credible evidence, the denial
of damages or the granting of inadequate
damages to the plaintiff does not neces-
sarily show prejudice or render the verdict
perverse, Dickman v, Schaeffer, 10 W (2d)
610, 103 N'W (2d) 922,

An award of $6,500 to a husband, 56
years old, as pecuniary loss for the death
of his wife, 51 years old, who helped with
the work on their farm, and +who  also
worked out, mainly to contribute money for
a son to go to college, and whose outside
earnings averaged $1,400 per year during
the last 5 calendar years of her life, was
not generous, but was not so inadequate as
to require a new trial. Martell v. Klingman,
11 W (2d) 296, 105 N'W (2d) 446.

An award of $8,100, approved by the
trial court, to a school teacher who suffered

opinion that the jury, which apportioned 50
per cent of the causal negligence to the in-
jured -child, did not understand the lower
standard of care required of a child who
was less than one month over 6 years of
age at the time of the accident, and which
decision summarized the pertinent evidence,
sufficiently stated the reasons for granting
a new trial in the interest of justice to com-
ply with the requirements of (2). Bair v.
Staats, 10 W (2d) 70, 102 NW (2d) 267.
Where an excessive verdiet is not due
to perversity or prejudice, and is not the
result of error occurring during the course
of trial, the plaintiff should be granted the
option of remitting the excess over and
above. such sum as the court determines is
the reasonable amount of the plaintiff's
damages, or of having a new trial on the
issue. of damages., [Heimlich v. Tabor, 123
W 565, and Campbell v. Sutliff, 193 W 370,
so far as holding that such a rule violates
the defendant’s constitutional right to =a
trial by jury, overruled.] Powers v. Allstate
Ins, Co. 10 W (2d) 78, 102 NW (2d) 393, -
The jury could consider that what pain,
if any, a party suffered was not sufficient to
be compensated with money, and the jury’s
finding to such effect did not render the
verdict perverse or the result of passion or
prejudice, bearing in mind also that the
jury did recognize the party’s damages for
loss of earnings and discriminated between
the damage questions, and was uninflu-
enced by its answers to the negligence ques-

., severe injuries with resulting permanent in-

juries consisting of a scar extending through
both of her eyebrows and across the bridge
of her nose, and a thickening at the point of
juncture of her broken cleft clavicle and
sternum, is deemed not excessive although
high, Itching. and irritation at . a place on
her left forehead, resulting from her scar
injury, could not - be considered as of a
permanent nature for the purpose of award-
ing damages, in the absence of any medical
testimony that this was permanent., Rude
v. Algiers, 11 W (2d) 471, 105 NW (2d) §825.

An award of $2,000 to a school teacher
who sustained injuries consisting in part

of a cut one and one-half inches in length
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on her':chifi’ and another' cut two ‘and

J one-half inches 'in length on her left knee,

‘deémed not excessive although: high

the temporary loosening of three teeth, and

“!bruises and abrasions distributed over her -

body, with permanent  injuries consisting
only of the scars on ‘the chin-and kneﬁa, &s
ude

cv.oAlgiers, 11 'W (2d) 471, 106 N'W. (2d) 825.

In an action-to recover :for personal in-

‘-Juries sustained when a pet monkeéy owned

i quate.

by the defendant' bit the left index finger
of the plaintiff, the award 'of damages of
'$650 for personal injuries is grossly inade-
Podoll v, Smith; 11 W (2d) 083 106
NW:.(2d4) 832, - -

‘An award of $16,000 to a man- \vho suf-

i fered broken legs :and 'ribs which would
- cause permanent pain ‘and:impede him:' in
- his work ‘as an automobile mechanie, a frac-

- tured  skull,

and a permanent  limp, and

whose life expectancy was 1640 .years at

« NW_ (2d) 298.

was not excessive,
(2d) 627, 106

I1f the answer to one material question of

the time of the trial,
Bauman v, Gilbertson 11w

- agpecial verdict plainly shows that the

jury made the answer perversely, the trial

- ecourt may well set 'aside the verdict unless
- satisfied that the answers to the other ques-

: Kuentzel ' v, 'State; Farm Mut.

arm,

tions were not affected by such .perversity.
Automobile
Ins, Co. 12 W (2d) 72, 106 NW (2d) 324,
Where plaintiff suffered a permanent in-
jury to the back: plus wasting of shoulder
muscles and limitation of. motion in the
but- the evidence indicated some -ar-
thritis: and disc degeneration, an award of
$2,000 :for - permanent -injuries, ‘while low,
was sustained, Konieczki v. Great' American

'*{Islgemnity Co. 12 W (Zd) 311 107 NW (24d)

. vAn -award of $18, 000 approved by the
trial court, to a married woman, 23 years
old 'at the time of -the automobile coliision

-in which she received a whiplash injury to

her neck, for constant pain which would in-
crease and be permanent, disability to per-
form the tasks.of a housewife, to continue

in employment, and to enjoy the activities

- court’ did not abuse ‘its dlscretmn

of which she was formerly capable, is
‘deemed not éxcessive. Thompson . Nee, 12
W (2d4) 326, 107 NW (2d) 150."

"t Where: plaintiff suffered a crushed verte-
‘bra‘and severe fracture of an ankle result-
ing in an operation to stiffen the ankle and

‘severe pain for several years, an award of "

$42,000' was excessive and' a reduction to
$30,000 reasonable. Burmek'v. Miller Brew-
ing Co;, 12 W (2d) 405, 107 NW (2d) 583,
Under the evidence in the case, the tt;lial
in e-
its own motion, that the

termming, on

. jury’s award of $1,500 for the parents loss
of the society and companionship of their

déceased daughter, '20 years of age, was un-
reasonably low, and increasing the award
‘to- $2,000, - The -evidence would permit a
reasonable inference of financial help and

" assistance that a deceased daughter, after

" duction of the . award to . $2,000,
.with granting an option for a new trial in

: graduation from college, would have made

to her parents toward the education of her
sister, but the jury’s award of $8,000 to the
parents for pecuniary loss was excessive
under the evidence, and the trial court’s re-
together

the alternative, was proper, Gustafson v.
%37er;t,s'chinger,‘12 W (2d) 630, 108 NW. (24)

Where  a child, openly 'associated with

‘v‘defendant and his counsel, was late in the

"new trial
_plaintiff had no right to rely on the position

trial discovered to be the child of the fore-

.man of the jury and this fact was reported

to: the court. but no motion for mistrial

-made, the trial court could properly. grant; a

new trial in the interest of justice a.fter
verdict finding no negligence. " O’Connor v.
Bréthstead, 13 W (24) 432, 108 NW (24)
920.

is not grotmd for a

‘Surprise, ‘ds such,
The

in the interest of justice.

‘ taken by the defendant on motion for sum-

mary judgment which was changed at: the
trial, and it was not an abuse of discretion

by the trial court to refuse a new trial.

- Bécker v, La Crosse, 13 W (2d) 542, 109 N'wW

“Walker v. -Baker,

‘health before the accident,
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' (2d) 102,

~Anaward of $22; 500 to ‘A4 man for per-
sonal injuries which included "2 broken
thigh bones, a fractured'knee,” and ‘a frac-
tured jaw, ‘necessitating extenslve surgery,

and resulting in a 'permanent restriction of
‘motion in the knee, limbs of unequal length

and atrophy of one thigh, was not excessive.
13 W ‘(2dy 6317, 109 NW
(2d) 499,

The rule of Powers v. Allstate Ins Co. 10
W (2d) 78, 'applied 'to compensatory ‘dam-
ages, extends to punitive damages, so that
a trial court,; in ‘case of an excessive award
by the jury, has the power-to reduce ‘the
amount : of - punitive damages to' what the
court determines is a - fair and reasonable
amount' for such kind of damages, and to
grant to the party entitled to such damages
the:option to accept such amount or have a
new trial’ In determining whether punitive
damages: assessed by the jury are excessive,
consideration should be given to the wrong-
doer’'s ability to.pay and the grievousness of
his acts, the degree of malicious intention,
and potential damage which . might  have
been done by such acts as well as the actual

. damage. Malco v, Midwest Aluminum Sales.

14 W (2d) 57, 109 NW (2d) 516.

Apphcable to -error. in: granting. a di-
rected verdict is the rule that no error.of
the court should be reviewable 'as a matter
of right on appeal without first moving in
the ‘trial court for a new trial bottomed on
such error, if the error is of -a category that

& trial.court could correct it by granting a

new trial.. [Reserved for future decision is
the question of ' whether the. stated rule
should be extended to. errors.committed by
a.court in a trial to the .court.] Peterson v,
4VVmgertsman, 14 W .(2d4) 450, 111 NwW (24)

(1), which is 11m1ted to settmg aside a
verdict on specified . grounds, is not so re-
strictive as to preclude a tfial court from
granting a. new. trial on other grounds,
Peterson v, “’mgertsman,»lti W (2d) - .455,
111 NW (2d) 436.. .

Where both plamtxff and defendants
summoned a certain :person. as. a. . witness,
and defendants claimed surprise. when such

. person tool the:stand for the. plaintiff and

changed his story, but counsel! for defend-
ants had an opportunity and d@id . cross-
examine such witness, the surprise thus
shown by the defendants svas not the type

.of surprise which warrants the granting of

Bir-

a new trial in the interest of justice,
14 W

namwood Oil Co. v. Arrowhead Asso,
(2d) 6567, 112 NW (2d) 185.

Hvidénce that a woman passenger  was
thrown into the dash. by the collision and
the stopping of the car, that she received
medical treatment and was in traction for §
days, that she suffered an intervertebral
disc protrusion, and that she was in good
but . that since
that time she had experlenced pain in her
back and had been unable to perform house-
hold duties which she formerly was able to
do, was sufﬁment to support an award of
$6,000 for her injuries. Reddick v. Reddick,
15 W (2d) 37, 112 NW. (2d) 131. .

‘Where the jury awarded $12,600 for fu-
ture pain, suffermg, and’ disability, but the
plaintiff’s only discomfort was that of pain

"and suffering caused by headaches and she

suffered from no other injuries, such award
was 'excessive;, and the plaintiff was granted
the option., of remitting the excess over
$3,000 or a mew trial. Teufel v. Home, In-
demnity Co. 15 W (2d) 67, 111'N'W (2d) 893.

$5,000 as pecuniary loss to hushand for
death of 74-year-old wife who did her own

" housework and $3,000 for loss of society not

excessive, Mertens' v. Lundquist, 15 W (2d)
540, 113 N'W (2d) 149.

An award of $25,000 t0 a man 21 years of
age, who suffered an injury to his left eye
resulting in a' 95 per cent loss of vision in
that eye, and who also -suffered a fracture
of.the right clavicle, a broken kneecap, in-
ternal injuries, injuries to his head, neck
and -back, and damage -to his teeth s
deemed not excessive. DeLong v. Sagstetter
%gdvvls('?Zd) 390, 114 NW (2d) 788 116 NW
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An award of $40,000 to a housewife for ;. ,Co. 17- W (24) /522, 117 NW (2d) 703.

.injuries,; consisting -in- part. of head. pains,
..gevere headaches. blurring vision, a buzzing

~in. . both, ears, a hearing impairment,.and. a -

. .permanent .partial , disability. in . her:. right

1.shoulder. and, arm,. As deemed excessive, and .

“'the .supreme, court. fixes as, a reasonable

- amount the sum of $30,000, but granting the
-ausual: option for a new. trial. . Freuen v.
Brenner, 16 W (2d) 445, 114 N'W (2d) 782.

v cAn-award of $4,000 "to" a 7~ -year-old girl
._whose, ‘nose

i :proken in 2.places, and, who would probably
!, be-required. to undergo a.major operation
..some:..7T- or 8 years .in the future in order.to
.correct a deviated septum: which interfered

Procedure to . be, followed.. where trlal
Judge reduces: a.verdict discussed,, Lucas v,
State: Farm Mut. Automoblle Ins CGo.. 17T W
(2d). 568, 117 NW: (2d) 660,.-.. . i

A trial court can properly grant a“new

!,tria.l in the:interest of: justice after a high
verdict ; where ' plaintiff. ;put’ in evidence. of

a hearing .loss . although. this ., was: not

-, pleaded. .or. covered by.medical reports:ex-

with the passage: of air, is.deemed.not: ex-

eessive, Yingling V. Tic, 16 \V (2d) 474, 114
NW. (2d) 81b.:

was broken..and  right. arm -,

~An award. - of' $1 500 to a 3- vear old boy -

who :suffered ' a brokan tibia in his: left leg
. and was placed, in a cast extending. from
the toes up to the mid-thigh with the knee
- held. at- 35 degrees. flexion, and - who suf-

fered a temporary atrophy of muscles as a :.

stitutes.ia

..changed. . Bublitz.v. Lmdstnom, 17 W (Zd)

608, 117 NW.. (2d). 636.
oo A decision : on: motmns a.fter verdlct
which is given ‘ora,lly from ‘the bench. and
then transeribed and filed with:the clerk .of
court: as part of . the record.in the case; con-
“memorandum . decision” within
ithe meaning . of:(2),ibutithe. memorandum
decision - must . be:in. existence and .on- file
when ithe order.incorporating:the- same: is

vitd

‘entered, :Campbell v, Wllson, 18 W (2d) 22,

-117 N'W. (2d4) 620.

result-of the disuse thereof before the'cast .

i was removed, is deemed. not - excessive.
Yllglglmg V. TlC 16 W (Zd) 414, 114 NW (Zd)
8

i An-award of: $3 000 for the pain a.nd suf-
fering: of a woman who survived the acci-
- dent by 72 hours, with a fracture of ‘9 ribs,
a punctured lung,’ and:a ‘fractured hip, is
Hdeemed not: excessive.: Yingling v. 'I_‘xc, 16

W (2d)-474, 114 NW(2d) 815, i :
. It was not an abuse of: dlscretxon for ‘the

trial court to grant an -extension of time on ..

-+ See note under 269, 46 clting Alberts V.
Rzepiejewski, 18 W (2d) 252, 118 NW (2d)
172;; 119 NW: - (2d): 4 o

¢ Objections to spemﬁc pleJudlclal remarks

:0f.counsel to-the jury should :be pointed.out

: to the trial.court on the motion made after

--verdict: for.a new:trial,-and the failure to

lits own motion within 60 days after rendi- .
“tmn of verdict when the court learned that .

‘the  defendants’
i.court, had mot been’ served on the plaintiffs,
I('Izaégwgfser V. Wllcox, 16 W (Zd) 526 114 NwW

brief, though flled with the .

‘An award. of $6{000 as damages to the .

:plaintiff- child : for Injuries consisting of a
--fracture ‘of the left femur- which healed
“but resulted in a permanent shortening of
the leg by one-half inch, and of a‘'perma-
‘. ment scar on:the plalntlff’s lip, and a pain-
. ful infection of the ' ankle for ‘'several
- months, was not excessive, Lisowski v. Mil-
« waukee ‘Autoimobile Mut. Ins Co. 17 W (2d)
499, 117 NW' (2d) 666,

‘An award of $45,000 for ”pain, suffermg,
a.nd disability, past, present, and future,” to
a’ man who suffered 9 broken ribs and other
“‘chest injuries which included a punctured
Tung, and who suffered a shortened left leg
‘because of a hip injury, requlrmg 2 months

of hospital treatment with” his life in jeop- .

,a.rdy twice during that time, and who was
‘on crutches for about 6 weeks after his hos-

[

'

“pitalization, '‘and who still' had pain in his .

chest and right shoulder at the time of trial,
' Was not’ e‘:cesswe La Vallie v. General Ins.

270,560 ' Motion for new . trial on hewly discovered. evidence.

.do 80 waives the .objection: Presser v. Siesel
'Constructxon Co. 19 W (2(1) 54, 119 NW (2d)

"An. award of $21 250 for, futule dlsablhty

‘and :past and: future pain.and suffering tora
.man 45 years of age, who suffered an aggra-

vation. ofan osteoarthritis condition of. the
dorsal .and lumbarspine, as:a result' of an
automobile - accident:: and..-who: could: “no
longer. do heavy manual labor such . as. was

‘involved .in his former employment.as a .car

welder in the shops_of a railroad company,

-was not.excessive;,:Rogers vi Adams, 19 W

(2d) 141, 119 NW. (2d) 349, .
‘An_ award of $4,500.to a woman who suf-
fered bruises.and back and.leg injuries, and

.who.: still -experienced persistent pains in the

lower back.and legs at the time:of trial 18

‘months after: the:accident, was not exces-

sive.. Dwyer v. Jackson Co 20 YV (
121 NW . (24) 881, i

An award . ofi $15 000 Whel e:
permanent injury to- the: pla.intiff’ ‘eye was
not the loss.of sight but the pain. and suf-
fering when using the eye for concentrated
work: such: as sewing and looking. at tele-
vision,.was excessive, but is.deemed not-the
result . of perversity; and .the trial:i court's
reduction of the award to:$5,000 will not be
set aside although it  might be considered
liberal in view of the evidence, Lee. yv. Mjl-
waukee Gas Light  Co. 20 W ..(24): 333 122
N“’ (2d) 374,. .

New trlal,\because the verdlct is ‘con-
trary to, the. evidence. or . in the interest of
justice or.both,. discussed. 1959 WLR 360.

‘A motion for a new

"trial founded upon newly discovered evidence niay be heard upon affidavits and the papers

in-the action. Such a motion may be made at any tnne w1thm one year from the verdlct

. or.finding.

o

History: 1963 Sup. Ct. Order, 17 W (Zd) xxi; 1963 [ 429

A new trial on the g1 ound of newly dis-
‘covered evidence, may, ‘he based ‘on an affi-
,' ant's admission of perJury as a witnéss at
“the trial, if the facts in the affidavit are
corroborated . by  other.
evidence' it is not: necessary that all the
' facts stated to be the truth in the perjuror’s
affidavit .must be corroborated by other
‘newly discovered evidence in order .to grant
a new trial on this ground, but only that the
.corroboration extend to some material as-
'pect thereof. It is mandatory that a motion
‘for a new trial founded .on newly discovered
evidence, when not supported by the papers

R

“sworn to in a duly executed affidavit.
‘lavy'v. Dairyland Mut. " Ins Co., 21 W (2d)

newly ‘discovered '’

“discovering

in the actlon must be supported by facts
Dun-

,105 124 N'W (2d) 78.

It was not' necessary that the’ aﬂidavlts
ayer, that there was no negligence in-not
the new 'evidence beforeé - trlal

‘gince the other facts established by, such

..270.52 Irregularltles in 'venires, - etc., 1mmater1a1
" venire facias orin the drawing, summoning, returning or impaneling of pent jurors shall

affidavits tenided to negative any neghgence,
and none of the counter-affidavits showed

‘any lack of due dxhgence ‘Dunlavy v, Dairy-

land Mut, Ins. Co. (Zd) 105, 124 Nw
(20) L A

No, iu'egularity in any w1it of

'be giifficient to set aside a verdiet unless the party making the objection was'injured by the
uregulamty or-unless the obgectlon was made before: the 1etu1_'n1ng of the verdlct .

270.63 ° Judgment and ordei deﬁngd.‘

(1) A Judgment is the final’ determlnatlon of
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the rights of the partiesin the action.:

(2) Every direction of 'a ‘court'or Judge made or entered in Wntlng and not mcl_, d

m a judgment is denommated in order.” -

"Whetheér s ‘writteri dirdction 'of 'a’court
gonstltutes a judgment. or . an:;order. is- not!
o

placed thereon..: Distinction!:between -order
and judgment discussedn State v, Donohue,
11 W (2d) 517, 105 NW (2d) 844,

-As used in (2) denominating an order as
bemg every dlrectlon .0f a court; or judge
made or entered ‘in wrltlng and not mcluded
in a judgment, the word “direction” is not
to be construed narrowly so as to be con-
fied 'asto an ‘express command but, rather,
should be .interpreted broadly to. embrace

be determined by the deslgnation that.
the court which entered the same may have '’

ISSUES,'TRIALS AND J UDGMENTS :270.58

Do, C
. i

randum opinion or decision’ may COnstltute
‘an_order ifi it in 'fact constitutes. the ‘final
ruling of the court, but it is much the pref-
erable practice for trial courts to draff and
.enter a separate order apart from the mem-
orandum: decision embodying .the adjudica-
tion détermined on. Kstate of Baumgalten,
112-'W. (2d) 212, 107 NW (2d) 169,

... .An order overrulmg a demurrer and dis-
missing the complaint amounts to a final
determination of the rights of the parties
to the action, and therefore is in effect a
judgment, and appealable as such, Last v,
Puehlel, 19 W. (2d) 291,120 NW (Zd) 120..

a rulmg or, adJudlcatlon as Well

270 536 Notice of entry of order or Judgment After an order s entered or Judg'-
ment is perfected either party may serve upon the other a written notice of entry

History: 1963 Sup. Ct. Order, 17 W, (2d) xx1
' Coniment of Judicial ‘Council, 198387 Blim- " Order' effective 'Sept. 1, 1963]
ina.tes the provision that the time for ap- :. .See note to 269,45, citing Jolitz v. Graff
proving the transcrlpt‘ (formerly settlmg 12 W (24) 52, 106 NW (2d) 3840,
the Dbill of exceptions) ‘begihs to run’ from ' '’ See noté to 269, 45, citing Millls v. Raye,
servwe of notice of entry -of judgment.  [Re 16 ‘Wi (2d) 79, 113 NW (2dy 820.

270 ba Judgment for or, between defendants; mterlocu’cory. d udgment may be
given for or against one or niore of several defendants or in favor of one or more of several
plaintiffs, and it ‘may determine. the ultimate rights of the parties on each side, as be-
tween themselves, eithér on eross complaiint or equivalent pleadings or otherwise, and may
grant to the defendant any affirmative relief to which he may be entitled. In an action
against several defendants the court may, in its: diseretion, vender judgment against one
or more of them, leaying the action to proceed against the others whenever a several judg-
ment may. be proper,,... The court may also dismiss the complaint, with costs, in, favor of
one or.more defendants in case of unreasonable neglect on the part of the plaintiff to serve
the, summons .on . other defendants .or to proceed in the cause :against the defendant or
defendants served. In case of a ﬁndmg or decision substantially disposing .of the merits,
but leaving an account to be taken, or issue of fact to he decided or some condition to be
performed, in order fully to determixne the rights of the parties, aninterlocutory’ Judgment
may: he made, disposing of ‘all issues' covered by the finding ‘or decision, and 1eservmg
further questlon untll the 1ep01't Verdlet or‘ subsequent ﬁndmg .

i

. 270,55 - J udgment when all defendants ot served When the: actlon is a,camst two
or.more defendants and the. summons is served on some, but not on all of them, the plam-
tiff may proceed.ag follows: i i 1ol

(1) If the action be agamst sevelal persons Jomtl 1ndebted he may proceed agamst
the deferidant sérved unless the court shall otherwise'divect, and, if he recover judgment,
it may be entered in form against all the defendants jointly mdebted and mniay be’ enforeed
agalnst the joint property of all and the separate property of the defendant served.”

(2) In any action’ against defendants’ séyerally liable he may ploceed avamst the de-
fendants served in ‘the same manner as if they were the only defendants.”

. (3) A Judgment entered under subsectlon (1) shall not ba;r an action against the debt-
01s who ‘were not served but Judgmenf in such a0t1on ‘shall not be entered until execution
has been returned unsatlsﬁed in whole or in part in the prior aetlon and then only for the
sum stlll due the plamtlff on the Jomt debt. ‘

= Q70i56 Judgment when all not liable. When it shall appear on the- tua,l of an’‘ac-
tion ot ‘contract or ‘tort ‘against several defendants, sought to be charged as jointly ok
jointly and severally liable, that some weve liable and others not judgment may be rendered
against either or any. of -the defendants found'liable to the plaintiff at:the commencement
of the action, and.in favor of such-as may be found not hable, and costs awal ded in the dlS-
eletlon ‘of the gourt.’” 1% oo DR NIRRT

970,57 Measur’ of. rehef The 1ehef glanted to. the plamtlff if there be no ans
cannot exceed that Which he shall have demanded in his complaint ; but in any other casethe
court may grant him any rehef con51ste11t Wlth the case made by the complamt and em-
braced within ‘the’ issue. '
" “Although' Wisconsin:

is oommltted ‘o' the as’ ‘relevant in fraud’ cases. Harw V.
benefit-of-bargain rule, evidence relating to Wilcox, 16 W (Zd) 526 114 NW (2d) 818‘ t
O_“t, ‘of pocke_t damages should be: admitted i

19270.,68. “State: and political’ gubdivisions’ thereof to pay’ Judgments taken ' agamst
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officers. (1) Where the defendant in any action, writ or special proceeding is a publie
-officer and is proceeded against in his official capacity and the jury or the court finds
‘that he acted in good faith the judgment as to damages.and costs entered agamst the
_officer shall be paid by the state or political subdivision “of which he is an officer, .Reason-
‘able attorney’s fees shall also be paid by the political subdivision in- false arrest cases
.where such ‘governmental nnit 'does not provide legal ‘counsel to the defendant officer’.
.Deputy sheriffs in those counties wheve they serve not at the will of the shenﬁ but on
civil service hasis shall be: covered by, this subsection, except that the provision relating
to pavment of the judgment shall be discretionary and nof mandatory. -In such counties
the, judgment as to damages and costs may be paid by the county if apploved by. the
county board.

R ) Any town ofﬁcel held personally liable for 1‘e1n1bu1»ement of any pubhc funds
paid out in good faith pursuant to the directions of electors at any annual or special town
meeting shall be reimbursed by the town for the amount of the judgment for damages and
costs entered against him,

History:, 1961 .c. 499,

270,59 Judgment in replevin, In any action of replevin judgment for the plaintift
.may be forthe possession or for the recovery of possession of the property, or the value
thereof in case & delivery cannot be had, and of damages for the detention; and when
‘the property shall have heen delivered. to. the defendant, under section 265, 06 judgment
may be as aforesaid or absolutely for the value theleof at the plaintiff’s optlon, and
damages for the detention. If the ‘property shall have been delivered to the plaintiff
‘under chapter 265 and the defendant prevails, judgment for the defendant may be for
‘a return of the property or the value thereof, at his option, and damages for taking and
‘w1thho]dmg the same. .

270,60 Judgment in replevin‘against principal and ‘sureties. The judgment in
‘replevin may be entered both against the prineipal and the sureties on his hond for a: re-
“turn -or delivery of the property; as prescribed in ehapter 265; and where the officer, to
‘whom' the exéciution thereon is directed, cannot find sufficient property of the pllnelpal to
satisfy the same, he shall satlsfy it out of the property of such suretles, and the exeeu
\tlon shall so direet,

. 270 61 Damages in actlons on bonds, etc. In all actions b1ought for the bleach of
-the eonditions of a hond or-to recover a penalty for nonperformance of any covenant.or
agreement if the plaintiff reeover his damages shall be assessed and judgment entered for
the amount thereof, and enforced as in other actions upon contract. No such judgment
:shall eonclude any claim upon sueh bond, covenant or agreement not embraced’ in’ the
pleadings or be a discharge of the penal sum bheyond: the amount of damages recoveled
theleby This section does not apply to actions regulated by chapter 19

270 62 Default Judgment (1) NATURE OF pEFAULT. A default Judg'mellt mav be
‘entered as plovlded in this section if no issue "of. law or faet has been joined and if the
time for joining issue has expned

(2) Gexeran. Upon filing with the conrt the summons and complamt and proof of
service of the summons on one or more. of the defendants and an affidavit that the,de-
fendant is in defanlt aeemdmg to. subseetion (1), the plaintiff may apply to the cou1t
for judgment according to the demand ‘of the complaint. If takmg an account or the
‘proof of any fact is necessary to enable the court to give judgment, a reference may he
ordered to take such aceount or proof and to report the sameé to the court, and sych ref-
erence may be executed anywhele in the state; or the cowrt may take the accounts or
hear the ploof The ¢ourt may order, damages to be assessed by a jury.. If the defendant
has appeared in the action, he shall be entitled to notice of the application for. judgment.

(3) AcTIONS ON CONTRACT FOR MONEY ONLY. - In any action.-on contract for the re:
covery. of money only, the plaintiff may file with the clerk the snmmons.and complaint,
proof of personal:service of the summons on one or more of the defendants and an’affi-
davit that the defendant is in default according fo subsection (1). The elerk shall there-
upon enter judgment. for .the amount demanded in the complaint against the defendants
'who are in defauls. Leaving the summons at the abode of a defendant is not pe1sona1
se1v1ce within - this subsecmon

(4) IN CASE OF PUBLICATION. If service of summons is made \Vlthout the state or by
publieation .and the defendant is a nonresident, the plaintiff or his agent shall be exam-
‘ined on oath as'to any payments that may have been made to or for the plaintiff- on
account of the demand and the court shall render ]udgment for the amount which he' is
‘entitled to recover but, 1}ot exceeding the relief demanded in the complaint; and before
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enteung Judgment the cou1t may require the plaintiff to file security to abide the order of
the court requiring restitution of any property delivered to the plaintiff under the Judg-
inent in case the defendant defends the action and succeeds in his defense.

Cross Reierence' For time required f01 notice under (2), see 269.81.

. 2170. 63 Judgment on admitted claim; order to'satisfy. In an actmn arising on a
eontract for the recovery of money only 1f the -answer admits any part of the plaintiff’s
elaim or if such answer sets up a counterelaim or set-off for an amount less than the
plaintiff’s elaim and contains no other defense to the action the clerk, on the application
of . the plaintiff and five days’ notice’ to the defendant, shall entel ‘judgment for the
amount so admitted or for the amount claimed in the complamt after deducting the
amount of the defendant’s ¢ounterclaim or set-off, When the defendant admits part of
the -plaintiff’s elaim to be just the court may, on motion, order such defendant to satisfy
that part of thé claim and may enforce the order as 1t enforces a judgment or prov151onal

remedy

270, 635 Summary Judgments. (1) Summmy Judgment may he entered as pro-
vided in this section in any civil action or special proceeding. Notice of motion for sum-
hary Judgment and the papers in support thereof shall be served within 40 days after
issue is joined, subject to enlargement of time as provided in s. 269.45.

“(2). The judgment may be entered in favor of either party, on motion, upon the -affi-
davit of any person.who has knowledge thereof; setting forth such evidentiary faets, in-
cluding docurnents or copies thereof, as shall, if the motion is by the plaintiff, establish his
cause of action sufficiently to entlﬂe him to Judgment and, if on behalf of the defendant,
such evidentiary facts, including documents or copies thereof as shall show that his de-
nials ior defenses are sufficient 'to .defeat the plamtﬂf together with the affidavit of the
moving party, either that he believes that there is no defense to the action or that the
action has no merit. (as the case may be) unless the opposing party shall, by affidavit or
other proof, show facts which the court shall deem sufficient to entitle him t0 a trial,

" (8) Upon motion by a: defendant, if it shall appear to the court that the plaintiff is
entitled to' a summary judgment, it may be awarded to him even though he has not moved
therefor, :

(4) If the proofs subm1tted on the motion, convince the court that the only tnable
issue of fact is the amount of damages for which judgment should be granted, an.im-
mediate hearing to determine such amount shall be ordered to: be tried by a referde.or. by
the court alone or by the court and a jury, whichever shall be appropriate; and, upon
the -determination of the amount of damages, judgment shall be entered.

(5) Should it appear to the satisfaction of the court at any time that any of the
affidavits presented pursuant to thig rule are presented in had faith: or: solely for the
purpose of delay, the court may forthwith order the party employing them to pay ‘the
other party double motion. costs and the amount of the reasonable expenses which. the
filing of the affidavits caused him to incur.  This subsection shall not be eonstrued as
abmdomg or modifying any, other power of ‘the court,

(6) When an answer alleges a defense which is prima facie estabhshed by documents
or public records, judgment may be entered for the defendant unless the plamtlff shows
facts sufficient to raise an 1ssue with 1espeet to the venty 01' conelusweness of, such docu-
ments or records. .

. (7) This. section is. apphcable to counterelalms the same as though they were, mde-
pendent actions; but the court may ‘withhold Judgment on a eountelclalm untﬂ other
issues in the: actlon are determmed . - . . :

. History:: Sup Ct, Order, 11 W (Zd) vi,

It is not the duty of one opposing sum-
mdry judgment to prove his casé or to- put
in -all "his evidence on suinmary . judgment,-
and he defeats the motion if he shows.by
afidavit or Other proof that there are sub-
stantial issues of fact or reasonable infer-
ences which can be drawn from the evi-
dence. Voysey v, ' Labisky, 10 W (2d) 274,
108. NW (2d4) 9

Procedure for considermg depos1t{ons in
motion for summary judgment and for in-
cludmg in record on appeal digcugsed.
lltﬁv Frederick, 10 W (2d) 358, 103 NW (2d)
should be denied

Summary judgment

‘where facts are in dispute and where‘there::

s 8 jury question whether an uneyen:sink-
ng’'of a SIdewalk below. the 'bottom of a
‘step:leading intor a tavern was a sidewall
rdefect and ,caused plaintiff’s injuries,
v, MilwaukKee, 10 ‘W (2d) 491, 103 NW (2d)

;against
‘should spec1fy the’ parts on ‘Wwhich he relies

.Goelz .

551,
It 1s proper to inoorporate parts of ‘an
adverse. examination .into a. motion for or
 summary Judgment but counsel

where the deposition'is voluminous.. Hyland
1 & Co. v. Madlson G. &, B, Co, 11 W (2d)
23{3 105.NW (2d) 3
Athough summary judgment generally
goes to the merits, it does not do so wheh
haséd on,a plea in abatement, Triesdill v.
Roach, 11'W (2d) 492,105 NW (2d) 871.
Summa.ry Judgment should be’ granted
dismissitig an action against ‘an employer
whose employe, involved in an acecident,
was: using his. own car for his own’tonven-
jence and, not in performing his work, al-
‘though on the job at'the timse. Strack v.

“Strack, 12 W (2d) 537,-107 NW-.(2d) . 632.-

In-an action for breach of .warranty, an
afﬁdavit by the supplier of the alleged de-
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fective tire that there was no agency re-

lationship between the seller and supplier

not an

was a statement. of ultimate fact,
if un-

evidentiary fact, and not sufficient,

disputed, to establish a defense as a matter’

of law. Wojciuk v. United States ‘Rubber
Co. 13 W (2d) 173, 108 NW (2d4) 149.
Issue. must be joined before a defend-

ant’s motion’ for summary Judgment will be "~

permitted, since, (2), also requires ithat the

defendant fulnlsh an affidavit showing that,

his' “denials ‘or defenses” are sufficient ‘to
defeat the plaintiff, and the quoted statu-
tory words must be construed as necessarily

referrmg to ‘the denidls or defenses of the’
Szuszka v, Milwaukee, 15 W (2d)

answer.
241, 112 NW (2d) 699.

‘Where the question was whether a ‘pard
ticular car was covered by a fleet policy, an
aflidavit to the effect that it was not: would
not be sufficient, since the policy would be
the best evidence. Kubiak v. General Acc,
:E'ngz %6 Assur Corp. 15 W (2d) 344, 113 NW

Plaintiff’s _counterafﬁdavit to a
for ‘summary :judgment, made’' on informa-
tion and belief and stating nothing not al-
ready stated in the complaint, was insuffi-
cient. Townsend v. Milwaukee Ins, Co. 15
W (2d) 464, 113 NW (24d) 126,

“Where ' insured’ knew of accident but
made no report to his insurer, and insurer
had no notice until served with a summons
nearly 3 years later, and the affidavits of
insured were'silent as-to lack of prejudice
of the insurer, a summary judgment of dis-
missal as to the insurer should have been
granted, Buss v. Clements, 18 W (2d4) 407,
118 NW (2d) 928.

“An affidavit in support of a motion for

summary judgment for the defendant, stat--

ing that the affiant “believes that there. is
no cause of action,” was a sufficient com-
pliance with the requirement of (2), but the
substitution of. other than the statutory
language is dlsapproved American

v. Western Cas. Surety Co, 19 W (Zd) 176
120 NW (2d) 8

270 64 J udgment after law issue trxed

: defendant’s counsel .alleging mno; merit.

motion

‘NW

[ o—

3400

Suffigiency, of moving papers and docu-
ments ‘discussed. Dotta1 v. Altenba.ch 19 W
(2d) 373, 120 NW-(2d) 4 ;

. The. requlrement of (2) that where a de-
fendant moves for summary judgment there

must be filed ani afidavit “of the moving

party” that he believes that the action has
no, merit, is -satisfied, in the case of a cor-
poration defendant, by an affidavit by tAxe

n
affidavit of ‘‘no merit” by the ‘defendant’s
counsel on motion for summary judgment,

:so far as stating that.the affiant “has, per-

sonal knowledge of some of the facts in-

‘volved in''this litigation and''that he 'hag

received: information . with respect to .other
facts pertinent thereto,” was not insufficient,
under (2), for not stating that the affiant
had personal knowledge of dll the'pertinent
facts. .Clark v. London & Lancashlre Indem-
nity Co. 21 W (2d) 268, 124 NW'(24) 29. '~

A statement made in the defendant’s mo-
tion for summary judgment, that the defend-
ant. was grounding; the same on the plead-
ings as Well as an afidavit and other papers
of record, gave no greater:legal: effect to
the role accorded., .pleadings on a motion for
summary judginent than would be the casé
if the '‘pleadings had not been: mentioned,
and such reference to the pleadings was not
an admission of the truth ‘of the allegations
in the . pleadings. Clark v, London & Lan-
cashire, )Indemmty Co. 21 VV (2d) 268 124
(2da

The: purpose- of the requirement . of (2)
that, -where ‘‘documents or copies, thereof”
are to be used oh a motion for summary

‘judgment, i they ‘are to:be set forth .in".an
affidavit of a "person who has knowledge
‘théreof,”’

is ' to ' establish by affidayvit the
authentxeltv of the 'document, or.copy there~
of, but this:is. not necessary in the case of
the deposition 6f an adverse examination,
since the authenticity is established by, the
certificate .of, the. officer before whom taken,
Clark v. London & "Lancashire’ Indemmty
Co, 21 W (2d) 268, 124 NW (24) 29.t» '

When the plamtlff is ent1t1ed to’ Judgment

after trial upon an issue of law he may proceed in the manner preseribed:in section 270,62
or according to such order for judgment as the court-may have made. +If the defendant
be entitled to judgment after a-like' trial he may proceed according toisuch order therefor
as may have been likewise made .and the court:may; take any: account, or-hear proof, or
order.a reference or ‘an assessment of damages by a me, When necessary to eneble the
court to complete the judgment, IR o

970.65 Judgment ‘signing ‘and entry, Except where the clerk 18 authonzed to enter
_]udgment without the direction ‘of the c¢ourt, the' Judgment shall be ‘éntered by the clerk
upon the direetion of the eourt. The Judge, or’ the clelk upon the 01der of the' coutt,
may sign the Judgment SR R TR o

2170, 66 Costs when taxed executlons. Wlthm 60 days after ﬁhng of a verdlct on
which the clerk is authorized to enter judgment without an order, or within 60 days after
an order to enter judgment is filed, the successful party may tax costs and perfect the
Judgment and cause it to be entered and if he fails 5o to do the' clerk’ of ‘the court ‘shall
préepare ‘ahd énter theé ‘proper judgment, but’Without' costs.” If thete be & "stay of pro-
ceedings after the filing of the findings or verdict, Judgment Ay’ be perfected dt' any time
within 60 days after the expiration of such stay ‘Tf 'the parties agree to settle all issues
but fall to file .an order.of dismissal the judge n#y divect'the ¢lérk to draft an order ‘dis-
mlssmg the action: :No .execution shall issue unt11 thetgudgmentuls perfected by the taxa-
tion of eosts and the 1nsert1on of'the amount thereof in the Judgment Qr untll the explra,-
tlon of the. tlmerfor taxmg costs. :

A memorandum decislon ‘on motlons
after verdict, stating that’ the pla.mtiffs
motlon for judgment on the verdict wag to
be granted and that the defendant's’ thotion
was to be denied, and. not specxﬂcally di- dla‘\ W, (Zd)
rectmg the  entry of judgment, was not dn

startmg the runnmg of the ‘80 day perlod
for thé taxation of costs, [Any implication
to ,the contrary in .Fonferek Y. Wisconsm
‘Rapids’ Gas & Eleetnc Co.\268 W 278 _Wwith-

1 v
{ 318 121 NW (2d) 88 e PR
order to enter judgmeént for the purpase. of A A

i 270 67 ‘Restitution in case of reversed Judgment purchaser for value, . If any Judg-
“hient, ‘or part of & judgment be ¢ollected and sich'judgment be afterwards set aside or
reversed the trial court shall order the same to be réstored, with interest from the time of
"the eollection, but in.case a new trial is 'ordered the party who hagéollected sich'judgment
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may retain the same pending such new trial, upon giving a bond in' such sum and :with
such sureties as the court shall order, conditioned for the restoration of the amount, eol-
lected with interest from. the time of collection, The order of restitution may be obtained

upon proof of the facts upon riotice and motion and may be enforced as a judgment, Noth- .
ing herein shall afEect or, 1mpa1r the nght or title of a purchaser for value in good faith '

Wlthout notlce

270.68 Same. Whenever ina c1v11 actlon on appeal to the supreme court the appel— ‘

lant shall have omitted to stay execution and pending such appeal the sheriff or.other officer
shall eollect all or .any part of the judgment appealed from the officer collecting the same

shall depos1t the amount S0 collected less his fees, with the clerk of the court out of whlehj )
executlon issued, In case of 1evelsal on such appeal restltutwn may be made in accordance.

with the provisions of section 270.67. In case of affirmance the clerk shall pay over such
deposit to the judgment c1ed1t01 on the ﬁlmg of the 1em1tt1tur from the supreme court

270.69 Judgment Wxthout actlon warrant of attorney. (1) A judgment upon:a bond

or promissory note may be rendered, without action, either for money due or to become due,
or to secure any person against contmgent liability on behalf of the defendant or both in
the manner preseribéd in this seetion. =

(2) The plamtlff shall file his complaint and an answer signed by the defendant or“

some attorney in his behalf, confessmg the amount claimed in the complaint or some part

theréof, and such' bond or note and, in ease such answer is 51gned by an attorney, an in-

strument ‘authorizing judgient to' be confessed. The plaintiff or ‘some one in his behalf"
ghall make ‘and annex to the complaint an affdavit statmg the amount due or to becomek‘
due on the note or bond, or if such note or hond is given to secure any contingent lia-’

bility, the affidavit must state concisely, the facts constituting such liability and must show

that the sum confessed does not, exceed the same, The judgment shall be signed by, the court:

or a judge. and shall be theleupon enteled and, docketed by the clerk and enforced in the
same manner as Judgments in other eases. .. -

270,70 Entry of Judgment or order’ deﬁned The ﬁhng of the Judgment or order :
of either the circitit or' county court in the ofﬁce of the clerk constitutes the entry of the X

judgnient or o1de1'
History‘ 1961 c. 495

1270, 71 Judgment and order speclﬁc requu'ements recorded (l);Each judgment
shall speclfy clearly the relief granted or other determination of the action, and the place
of abode of .each party to the actmn and. lns occupatmn, trade or plofesswn, as accurately
as can be ascertained.

(2)+ All judgments, orders and repor ts \Vhlch purpo1t to ﬁnally dlspose of an aetlon o1' :
proceedlng or which the judge orders to be recorded shall be recorded in the judgment -

book

270 72 Ga,se ﬁle. : The elellr, lmmedlately'after'entenng the Judgment sha;llettach‘\
together:and file the summons, pleadings and all orders and pape1s in: any way 1nvolv1ng'

the ierits and necessarlly affectmg the judgment;

27078 J udgments on mumcrpal orders. No Judgment shall be 1ende1ed in any ac-

tion brought upon ‘any-county, town, city, village or school order, unless the order upon

which said action.is based is!produced. in evidence and filed with the court or with . the
clerk ‘theréof, and. the:clerk notes upon each:order the date of ‘such filing. Any order so.

filed shall’ 16t be removed from the files without an order of the court or presxdlng' Judge.
Any Judgment 1ende1ed in violation' of tlns sectlon shall be absolutely void, ’

i 270 74 J udgment docket At the tlme of entry of a Judgment du ectmg in Whole or

inpart the payment of money the clerk shall enter in a judgment docket, either arranged

alphabetically. or.accompanied by an alphabetical index, in. books to be prov1ded by the:

county and kept by him, a docket of such judgment containing: .

(1) The name at length of each judgment debtor, with his place of abode and voca-
tlon If the Judgment fails to" glve ‘the ‘place of abode and the vocation of the judgment
debtor,, the Judgment creditor' may at'any time file with the clerk an affidavit stating, on
knowledge ‘or 'information and belief, such place of abode and’ voeation; and the elerk

shall thereupon ‘enter the facts accmdmg to the ‘affidavit in'the docket, notmg the date

and hour of ‘such entry »
(2) The name of the. Judgment cred1tor, in hke ‘manner,,
+(8). The, name. of the attorney for the. Judgment credltor, lf stated in the record
(4) The date of the entry of the judgment. Lo
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(5) The day and hour of entering such docket. :
'(6) The amount of the debt, damages or other sum of money recovered W1th the eosts -

(7) If the judgnient be against several persons such statement shall be repeated under
the name of each person against whom the Judgment was rendered, in the alphabetical® -
orde1 of their names, respectively, when the docket is arranged a]phabetlcally or enteved -
in the index under the name of each such person when the docket is kept with an alphabet- '
ical index accompanying. : ‘

270.745 Delinquent income tax docket. At the time of ﬁhng the warrant p10v1ded
by section 71.13 (3) or 71 11 (23), the clerk shall enter in the delinquent inconie tax -
docket, either arranged alphabetically or accompanied hy an alphabetical index, in ‘books
to be pmwded by the county and kept by such clerk, a docket of such warrant containing:

(1) The name at length of each delinquent income tax debtor, with his place of abode, '
title and trade or profession, if any such be stated in the warrant.

(2) The date of the warrant.
(8) The day and hour of entering such docket,

(4) The amount of delinquent income taxes with interest, penalties and costs as set :
forth in the warrant. ‘

(5) If the warrant be agamst several persons such statement shall be repeated under
the name of each person against whom the warrant was issued, in the alphabetical order
of their names, respectively, when the docket is arranged alphabetlcallv, or entered in the
index under the name of each siich person when the doeket is kept with an alphabetmal
index accompanying.

270.75" Transcnpt of justice's Judgment The elerk of the cncu1t court shall upon
the production to him of a'duly certified transeript of a' Judgment for more than ten dollars, '
exclusive of costs, rendered by any justice of the peace in his ¢ounty, for thwith file the same
and docket such judgment in the docket of the court in the manner plescnbed in’ seetion
270,74, When the transeript shall show that execution was stayed in the justice’s court,
with the ‘name of the surety thereof, the clerk shall docket, the judgment: against sueh
surety as well as the judgment debt01, and such surety shall be bound thereby as a judg-
ment debtor and his property be subject to lien and be liable thereon to the same extent
as his principal. Every such judgment, from the time of such filing of the t1anscnpt
thereof, shall be deemed the judgment of the ecireunit court, be equally under the control
thereof and be carried into execution, hoth as’to the prmelpal judgment debtor and his
surety, if any, in the same manner and with like effect as the judgments thereof, exeept that -
no action can be brought upon the same as a judgment of such court nor 'exeeutlon issued-
thereon. after the. explratlon of the pemod of the lien theleof on 1eal estate prov1ded by
section: 270,79, : , o

270.76 Judgments docketed in other counties. When a judgment is docketed as
provided in ss. 270.69,: 270.74 and 270.75, or a ‘warrant is docketed as provided .in ss.
108.22 (2) and 270. 745 it may be doeketed in like manner in any other county, upon filing :
with the clerk of the cireuit court thereof a transeript from the original docket, certified to.:
be a true copy thereflom by the ele1k of the circuit eourt havmg custody the1e0f

. 270.78 Enforcement of real estate Judgment in other counties.. WheneVe1 a. Judga“
ment affectmg real property is rendered in any county other than that in which such.
propeity is situate the trial court may, at any time, order that the judgment with all pa- .
pers filed and copies of entries, orders and minutes made in the aetion, shall he by its:
clerk certified and. transmitted to and filed by the clerk of the cirenit court of .the county:
where such property is situate; or order that certified coples thereof be so transmitted and
filed-and upon such filing such judgment may he enforced in such- eirenit. court, with the
same force and effect as if such judgment had been originally entered therein, The trial:
court shall-have coneurrent-jurisdietion’ to enfowe such Judgment when certlﬁed coples
of the papers shall he 50 transmitted. - v :

270, 79 L1en of Judgment priority; statute may he suspended (1) Every Judgment
when properly docketed, and the docket gives the judgment debtor’s place of ‘abode and’
his ‘oeenpation, trade or plofesswn shall, for 10 years from the date of the entrv the1eof,
be alien on the real property (except the homestead mentioned in s, 272.20) in the eounty.
where docketed, of every person against whom it is rendered and docketed, whlch he has
at the time of doeketmg or which he acquires thereafter within said 10 years. A Judgment
discharged in bankruptey shall upon entry of the order of discharge ceage” to be and
shalli not thereafter hecome a lien on any real ploperty of the dlseharged pelson then

owned or thereafter acquired, e TR R AT R
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(2) When the collection of the judgment or the sale of the real estate upon which it
is a lien shall be delayed by law, and the judgment creditor shall have caused to be en-
tered on the docket ‘‘enforcement suspended by injunction” or otherwise, as the case may
be, and such entry dated, the time of such delay after the date of such entry shall not
be taken as part of said ten years. And whenever an appeal from any judgment shall be
pending and the bond or deposit requisite to stay execution has heen given or made, the
trial court may, on motion, after notice to the judgment creditor, on such terms as it shall
see fit, direct the clerk to enter on the docket that such judgment is “secured on appeal,”’
and’ theleupon it shall cease during the pendency of such appeal to be a lien,

(8) If the judgment he afivmed on appeal or the appeal be dismissed the clerk shall, on
the filing of the remittitur, enter on the docket “lien restored by affirmance” or “hen
restored by dismissal of appeal” with the date of such entry, and the lien thereof shall be
thereupon restored. Similar entries may bhe made with the like effect upon the docket of
such.judgment in any other county upon filing with the clerk of the cireuit court thereof a
transeript of the original docket.

Cross Reference: See 270.91 (2) for procedure to be followed to obtain satisfaction of
judgment discharged in bankruptey.

270,795 Civil action judgments. All judgments of the civil court of Milwaukee
county or of any other court functioning under chapter 254 of the [1959] statutes or of
any other court which ceases to function on the first Monday in January, 1962, and which
were entered prior to said date shall, as of said date, become judgments of the county
court, civil division, in the county where said judgment was entered for all purposes but
no such judgment shall have any other effect than when originally entered.

History: 1963 c. 459, . .

270.80 Supreme court judgment, docketing, The clerk of the supreme court, on de-
mand and upon payment of one dollar, shall furnish a certified transeript of any money
judgment of said court which transeript may be filed and docketed in the office of any
clerk of the circuit court in the manner that other judgments are docketed and shall then be
a like lien and for a like time as cireuit court judgments on the real property in the county
where docketed.  And whenever the supreme court shall remit its judgment for the re-
covery of money or for costs to the lower court such judgment shall in like manner be
docketed by the clerk of said court and shall have the like force and effect as judgments of
the eirveuit eourt so docketed.

270.81 Docketing federal judgments, Hvery judgment and deeree requiring the
payment of money rendered in a district court of the United States within this state shall
be, from the docketing thereof in said court, a lien upon the real property of the judgment
debtor situated in the county in which it is so docketed, the same as a judgment of the state
court. And a transeript of such docket may be filed with the clerk of the civeuit court of
any other county ; and shall be docketed in his office as in the case of 3udgments and decrees
of the state courts and with like effect, on payment of fees as provided in section 59 42.

© 270.82 Docket entry of reversal of judgment. Whenever any docketed judgment
shall be reversed and the remittitur filed the clerk shall enter on the docket “reversed on
appeal.”’

270.84 Time of docketing; damages, Every clerk who shall docket a judgment or
decree and enter upon the docket a date or time other than that of its actual entry or shall
negleet to docket the same at the proper time shall be liable to the party injured in treble
the damages he may sustain by reason of such fault or neglect.

-270.85: Assignment of judgment. When a duly acknowledged assignment of a judg-
ment shall be filed with the clerk he shall note the fact and the date thereof and of filing on
the docket. An assigment may be made by an entry on the docket thus: “I assign this
judgment to A. B.,” signed by the owner, with the date affixed and witnessed by the clerk.

270.86 Satisfaction of judgment by execution. When an execution shall be returned
satisfied in whole or in part the judgment shall he deemed satisfled to the extent of the
amount so returned unless such return he vacated and the clerk shall enter in the docket
that the amount stated in such 1eturn has heen collected.

970,87 Judgments, how satisfied. A judgment may be satisfied in whole or in part
or as to any judgment debtor by an instrument signed and acknowledged by the owner or,
at any time within five years after the rendition theleof (when no assignment has been filed)
by his attorney of record, or by an acknowledgment of satisfaction, signed and entered on
the docket in the county where first docketed, mth the date of entry, and witnessed by the
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clerk., Every satisfaction of a part of a judgment or as to some of the judgment debtors
shall state the amount paid thereon or for the release of such debtors, naming them,

270.88 Satisfaction by attorney not conclusive., No satisfaction by an attorney
shall be conclusive upon the judgment creditor in respeet to any person who shall have
notice of revocation of the authority of such attorney, before any payment made thereon
or before any purchase of property bound by such judgment shall have been effected.

©270.89 Duty of clerk on filing satisfaction. On filing a satisfaction, duly executed
with the clerk he shall enter the same on the court record of the case and shall enter a state-’
ment ‘of the substance thereof, including the amount paid, on the margin of the Judgment
doeket with the date of ﬁhng the satisfaction,

270.90 Court may direct satisfaction, When a Judgment has been fully paid but not
satisfied or the satisfaction has been lost the trial conrt may authorize the attorney of the
judgment creditor to satisfy the same or may by order declare the same satisfied and divect
satisfaction to he entered upon the docket.

270.91 Judgment satisfied not a lien; partial satisfaction. (1) When a judgment
shall have been satisfied in whole or in part or as to any judgment debtor and such sat-
isfaction docketed, such judgment shall; to the extent of such satisfaction, cease to be a lien;
and any execution thereafter issued shall contain:a:direction to colleet only the residue
thereof, or to colleet only from the judgment debtors remaining liable thereon.

(2) Upon proper notice, any person who has secured a discharge in bankruptey
may apply to the court where such judgment was entered, for an order to satisfy such
judgment as may have been duly discharged in such order of discharge in bankruptey
and which judgment was duly set forth and included in such schedules of bankruptcy as
to the name and address of such judgment holder. If the court is so satisfied that such
order of discharge in bankruptey was duly obtained and that the name and address of
such judgment ereditor was included in such schedules of bankruptey, then the court
shall declare such judgment to be satisfied and dirvect satisfaction thereof to be entered
on the docket, The order of the court shall fully release the real property of any such
bankrupt person from the lien of such judgment. Thereafter the entry of such order of
satisfaction of judgment shall be a bar to any other action against the person securing a
discharge in hankruptey by such judgment creditor.

Cross Reference: See 270.79 (1) which provides that a judgment dlscharged in bank-
ruptcy ceases to be a lien upon entry of the order of discharge.

A judgment against an administrator of
an estate based upon his failure to with-

ruptey, the objecting judgment creditor
then had the burden of producing evidence

draw estate funds from a bank of which he
was an officer and director before it failed
in 1935 was discharged in bankruptey since
he was guilty of no more than negligence,
despite the conclusion in the judgment that
he was guilty of a defalcation. Aetna Cas-
ualty & Surety Co, v, Lauerman, 12 W (24d)

in avoidance of the discharge. In determin-
ing whether the liability of a judgment
debtor is dischargeable in bankruptey under
17 - (a) of the Bankruptcy Act (11 USCA,
sec. 3b), Wisconsin follows the liberal prac-
tice ‘'of permitting a court to look behind a

judgment and to consider the entire record,

and the actual fact disclosed thereby as the
basis for the adjudged liability will govern.
?;;)tlgélev LeRoy 20 W (2d) 470, 122° NW

387, 107 N'W (2d) 605,

Where a bankrupt, pursuant to (2), filed
a petition praying that a certain outstand-
ing judgment be satisfied, and placed in
evidence the order of dlschalge in bank-

270.92 Filing transeript of satisfaction. When a satisfaction of a judgment has
been entered on the docket, in the county where it was first docketed a certified transeript
of such docket or a certificate by the elerk, under his official seal, showing such satisfaction,
may be filed with the clerk of the circuit court in any county Whele it is docketed, and he
shall thereupon make a similar entry on his docket.

270.93 Satisfaction of judgment. For the purpose of paying any money judgment,
the debtor may deposit with the clerk of the court in which the judgment was entered the
amount of his liability thereon. The clerk shall give the débtor a certificate showing the
date and amount of the deposit and 1dent1fymg the judgment; and shall immediately note
on the docket thereof and on the margin of the judgment journal the amount and date
of the deposit. The debtor shall immediately give written notice to the owner of record
of the judgment and to his attorney of record, personally or by registered mail, to his
last known post-office address, stating the amount, date and purpose of the depos1t and
that it is held subject to the orvder of such Ju(lgment owner. Ten days after giving the
notice, the elerk shall, upon filing proof of suck service, satisfy the judgment of record,
unless. the trial conrt Shall otherwise order. Acceptance by such owner of the sum depos-
ited shall have the same legal consequences that payment direet by the debtor would have.
Payment to the clerk-shall include fifty cents elerk’s fees.

270 94 Refusal to satisfy judgment, If any owner of any Judgment after full pay

~
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ment thereof, fails for seven days after being thereto requested.and after tender of his
reasonable charges therefor, to satisfy the judgment he shall be liable to the party paying.
the same, his heirs or representatives in the sum of fifty dollars damages and also for actual
damages occasioned by such failuve.

27095 Action on judgment, when brought., No action shall be brought upon a Judg-
ment rendered in any court of this state, except'a court of a justice of the peace, between
the same parties, without leave of the court, for a good cause shown, on notme to the ad-
verse party.

A Jjudgment creditor was Dproperly and that the plaintiff thereafter would be
granted leave to bring an action on his barred from obtaining execution or: bring-
judgment on a showing that the 20-year ing an action on the judgment. First Wis-

period of limitations subsequent to the ren- consin Nat. Bank v, Rlsche, 156 W (2d) 564,
dition of the judgment was about to expire, 113 NW (2d) 416.

270.96 Uniform enforcement of foreign judgments act, (1) DEFINI’I‘IONS. Asg
used in this section: ’

(a) “Foreign judgment” means any Judgment decree or order of a coult of the
United States or of any state or territory which is entitled to full falth and credit in this
state. -

(b) “Register” means to file and docket a foreign judgment in a comt of this state.

(e) “Levy” means to take control of or create a lien upon property under any judicial
writ or process whereby satisfaction of a judgment may be enforced against such property.

(d4) “Judgment debtor” means the party agamst whom a foreign Judgment has been
rendered,

(2) REGISTRATION OF JUDGMENT. On application made within the time allowed for
bringing an action on a foreign judgment in this state, any person entitled to bring such
action may have a foreign judgment reg1ste1ed in any court of this state havmg Jurisdie-
tion of such an action.

(3) APPLICATION FOR REGISTRATION. A verified eomplamt for reg1s.t1at10n shall set
forth a copy of the judgment to be registered, the date of its entry and the record of any
subsequent entries affecting it all authenticated in the manner authorized by laws of the
United States or of this state, and a prayer that the judgment be registered. The clerk
of the registering conrt shall notify the clexk of the court which rendered the original
judgment that application for registration has been made, and shall request him to file
this information with the judgment.

(4) PERSONAL JURISDIOTION., At any time after registration the plaintiff shall be
entitled to have summons issued and served upon the judgment debtor as in an action
bronght upon the foreign judgment, in any manner authorized by the law of this state
for obtaining jurisdiction of the person,

(5) NOTICE IN ABSENCE OF PERSONAL JURISDIcTION. If jurisdiction of the person of
the judgment debtor cannot be obtained, a notice clearly designating the foreign judgment
and reciting the fact of registration, the court in which it is registered, and the time
allowed for pleading, shall he sent by the clerk of the registering court by registered
mail to the last known address of the judgment debtor. Proof of such mailing shall he
made by certificate of the clerk.

(6) Lmvy. At any time after registration and regardless of whether jurisdietion of
the person of the judgment debtor has been secured or final judgment has been obtained,
a levy may be made under the registered judgment upon any property of the judgment
debtor which is subject to execution or other judicial process for satisfaction of judg-
ments.

(7) NEw PERSONAL JUDGMENT. If the judgment debtor fails to plead within 30 days
after jurisdiction over his pevson has been obtained, or if the court after hearing has re-
fused to set the registration aside, the registered Judgment shall become a final personal
judgment of the ecourt in which it is registered.

(8) Drrmnses. Any defense, set-off, counterclaim or cross complaint which under
the law of this state may bhe asserted by the defendant in an action on the foreign judg-
ment may be presented by appropriate pleadings and the issues raised thereby shall be
tried and determined as in other civil aetions. Such pleadings must be filed within 30
days after personal Junsdmtwn is acquired over him or within 30 days after the mailing
of the notice preseribed in subsection (5).

(9) PenpeNcY or AppEAL. If the judgment debtor shows that an appeal from the
original judgment is pending or that he is entitled and intends to appeal therefrom, the
court shall, on such terms as it thinks just, postpone the trial for such time as appears
sufficient for the appeal to be concluded, and may set aside the levy upon proof that the
defendant has furnished adequate secumty for satisfaction of the judgment.
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- (10) EFPECT OrF SETTING ASIDE REGISTRATION. An order setting aside a registration
constitutes a final judgment in favor of the judgment debtor.

(11) AppraL. An appeal may be taken by either party from any judgment sustaining
or setting aside a registration on the same terms as an appeal from a judgment of the
same court. )

(12). NEw JUDGMENT QUASI IN REM. If personal jurisdiction of the judgment debtor
is not seeured within 30 days after the levy and he has not, within 30 days after the mail-
ing of the notice prescribed by subsection (5), acted to set aside the registration or to
assert a. set-off, counterclaim or eross complaint the registered judgment shall be a final
judgment guasiin rem of the court in which it is registered, binding upon the judgment
debtor’s interest in property levied npon, and the court shall enter an order to that effect.

(13) Sark UNDER LEVY. Sale under levy may he held at any time after final judgment,
either personal or quasi in rem, but not earlier except as otherwise provided by law for
sale under levy on perishable goods. Sale and distribution of the proceeds shall be made
in acecordance with the law of this state.

(14) INTEREST AND cosTS. When a vegistered foreign judgment hecomes a final
judgment of this state, the court shall include as part of the judgment interest payable
on the foreign judgment under the law of the state in which it was rendered, and the cost
of obtaining the authenticated copy of the original judgment. The eourt shall include as
part of its judgment court costs incidental to the proceeding in accordance with the law
of this state.

(15) SaTisFacTiON OF JUDGMENT. Satisfaction, either partial or complete, of the
original judgment or of a judgment entered thereupon in any other state shall operate to
the same extent as satisfaction of the judgment in this state, except as to costs anthorized
by subsection (14).

(16) OprioNAL PrROCEDURE, The right of a judgment cereditor to bring an action to
enforee his judgment instead of proceeding under this section remaing unimpaired.

(17) UNIFORMITY OF INTERPRETATION., This section shall be so interpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
enact it.

(18) Smorr TITLE, This section may be cited as the uniform enforcement of foreign
judgments act,




