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Provisions Common to Actions

WITNESSES AND ORAL TESTIMONY 325.02

TITLE XXX.

and Proceedings

in All Courts.
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325.01 Subpeenas, who may issue.

signed and issued as follows:

The subpena need not be sealed, and may be

(1) By any judge or clerk of a court or court commissioner or justice of the peace,
or police justice within the territory in which such officer or the court of which he is such
officer has jurisdietion, to require the attendance of witnesses and their production of law-
ful instruments of evidence in any action, matier or proceeding pending or to be exam-
ined into before any court, magistrate, officer, arbitrator, board, committee or other person
authorized to take testimony in the state.

(2) By the attorney-general or any district attorney or person acting in his stead, to
require the attendance of witnesses, in behalf of the state, in any court or before any
magistrate and from any part of the state.

(3) By the chairman of any committee of any county board, town board, common
council or village board to investigate the affairs of the county, town, city or village, or
the official conduct or affairs of any officer thereof.

(4) By any arbitrator, coroner, board, commission, commissioner, examiner, committee
or other person anthorized to take testimony, or by any member of a board, commission
or committee which is authorized to take testimony, within their jurisdictions, to require
the attendance of witnesses, and their production of documentary evidence before them,
respectively, in any matter, proceeding or examination authorized by law; and likewise
by the commissioner of taxation and the secretary of the state board of dental examiners
and by any agent of the state department of agriculture.

325.02 Form of subpeena. (1) The subpena may be in the following form:
SrATE 0F WISCONSIN,

. SuBP@NA.
. County. % 88

THE STATE OF WISOONSIN, 0 vvou vve.®

You are hereby required to appear before .... ....,a Justice of the peace in and for
said ecounty, at his office in the town of .... {or before .... ...., designating the court,
officer or person and place of appearance), on the .... day of ...., at .... o’clock in
the .... noon of said day, to give evidenee in a certain eause then and there to be tried
between .... ...., plaintiff, and .... ...., defendant, on the part of the .... (or to give
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evidence in the matter [state sufficient to identify the matter or proceeding in which the
gvidence is to be given] then and there to be heard, on the part of .... .... ).
Given under my hand this .... day of ...., 19...

(Give official title)
(2) For a subpmna duces tecum, the following or its equivalent may be added to the
foregoing form (immediately before the attestation clause): and you are further reguired

to bring with you the following papers and documents (describing them as aceurately as
possible).

. 325.08 Bervice of subprena. Any subpena may be served by any person by exhibit-

ing and reading it to the witness, or by giving him a eopy thereof, or by leaving such copy
at his abode.

32b.04 Justice subpeensa, served in adjoining county. A subpwena to require attend-
ance before a justice of the peace may be served in a county adjoining that of the justice,
and shall oblige such attendance of any witness, so served, not residing more than thirty
miles from the office of such justice.

326.05 'Witness’ and interpreter’s fees. (1) The fees of witnesses and interpreters
shall be as follows:

(a) For attending before a justice of the peace, or any arbitrators or any board or
committee thereof of any town, city or village, for witnesses two dollars for each day, for
interpreters four dollars per day.

(b) For attending before any other court, officer, board or committee, for witnesses
two dollars and fifty cents for each day, for interpreters four dollars per day.

(e) For traveling, at the vate of five cents per mile going and returning from his resi-
dence (if within the state); or, if without, from the point wheve he crosses the state
boundary in coming to attend to the place of attendance, and returning by the usually
traveled route between such points.

(2) A witness or interpreter shall be entitled to fees only for the time he shall be in
actual and necessary attendance as such; and shall not be entitled to receive pay in more
than one action or proceeding for the same attendance or travel on behalf of the same
party. No person shall he entitled to fees as a witness or interpreter while attending
court as an officer or juror; nor shall any attorney or counsel in any cause be allowed any
fee as a witness or interpreter therein.

325.06 Witness’ fees, prepayment. (1) Except when subponaed on behalf of the
state, no person shall be obliged to attend as a witness in any civil action, matter or pro-
ceeding unless his fees are paid or tendered to him for one day’s attendance and for travel.

(2) No witness on behalf of the state in any civil action, matter or proceeding, or in any
criminal action or proceeding, on behalf of either party, shall be entitled to any fee in
advance, but shall be obliged to attend upon the serviee of a subpwna as therein lawfully
required.

325.07 State witnesses in civil actions, how paid. Hvery witness on behalf of the
state in any civil action or proceeding may file with the clerk of the eourt where the same
- is pending his affidavit of attendance and travel, and his fees shall, npon the certificate of
sueh clerk, countersigned by the attorney-general, distriet attorney, or acting state’s at-
torney, be paid out of the state treasury, and shall be charged to the legal expense appro-
priation to the attorney-general.

325.08 State witnesses in criminal cases, how paid. The fees of witnesses on the part
of the state in every criminal action or proceeding, and of every person who is committed to
jail in default of security for his appearance as a witness, shall be paid by the county in
which the action or proceeding is had. The clerk of the court upon proof of his attendance,
travel or confinement shall give each such witness or person a certificate of the number of
days’ attendance or confinement, the number of miles traveled, and the amount of com-
pensation due him, which certificate shall be receipted for by such witness or person, and
the county treasurer shall pay the amount thereof on surrender of the certificate.

Cross Reference: For fees of expert witnesses, see 357.12.

325.09 Compensation of nonresident or poor witness. When any witness shall at-
tend a court of record in behalf of the state, and it shall appear that he came from outside
this state, or that he is poor, the court may order he be paid a specific reasonable sum for
his expense and attendance, in lieu of his fees; and thereupon the clerk shall give a certifi-
cate for such sum, with a copy of such order affixed, and the same shall be paid as other
court certificates are paid.

325,10 Witness for indigent defendant. Upon satisfactory proof of the inability
of the defendant to procure the attendance of witnesses for his defense, the judge, court
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commissioner, or justice of the peace, in any criminal action or proceeding to be tried or
heard before him, may direct such witnesses to bé subpmnaed as he shall, upon the de-
fendant’s oath or affidavit, or that of his attorney, deem proper and necessary. And wit-
nesses so subpenaed shall be paid their fees in the manner that witnesses for the state
therein are paid.

325.11 Disobedient witness. (1) Damacus RECOVERABLE. If any person obliged to
attend as a witness shall fail to do so without any reasonable excuse, he shall be liable to
the aggrieved party for all damages occasioned by such failure, to be recovered in an action.

(2) ATTENDANCE COMPELLED. Every court, in case of unexcused failure to appear
before it, may issue an attachment to bring such witness before it for the contempt, and
also to testify.

(8) PUNISEMENT IN cOURTS. Inexcusable failure to attend any court of record shall
be a contempt of the court, punishable by a fine not exceeding twenty dollars.

(4) Same. Unexocused failure to attend a court not of record shall be a contempt, and
the witness shall be fined all the costs of his apprehension, unless he shall show reasonable
cause for his failure; in which case the party procuring him to be apprehended shall pay
said costs.

(5) STIRIKING OUT PLEADING. If any party to an action or proceeding shall unlawfully
refuse or neglect to appear or testify or depose therein (either within or without the state),
the court may, also, strike out his pleading, and give judgment against him as upon defauli
or failure of proof.

325.12 Coercing witnesses before officers and boards. If any person shall, without
reasonable excuse, fail to attend as a witness, or to testify as lawfully required before any
arbitrator, coroner, board, commission, commissioner, examiner, committee, or other officer
or person authorized to take, testimony, or to produce a book or paper which he was law-
fully directed to bring, or to subscribe his deposition when correctly reduced to writing,
any judge of a court of record or court comruissioner in the county where the person was
obliged to attend may, upon sworn proof of the facts, issue an attachment for him, and
unless he shall purge the contempt and go and testify or do such other act as required by
law, may commit him to close confinement in the county jail until he shall so testify or
do such act, or be discharged according to law. The sheriff of the county shall execute
the commitment.

325.13 Party may be witness, credibility. (1) No person shall be disqualified as a
witness in any action or proceeding, civil or eriminal, by reason of his interest therein; and
every person shall, in every such case, be a competent witness, except as otherwise pro-
vided in this chapter. But his interest or connection may be shown to affect the credibility
of the witness. i

(2) In all eriminal actions and proceedings the party charged shall, at his own request,
but not otherwise, be a competent witness; but his refusal or omission to testify shall ereate
no presumption against him or any other party thereto.

325.14 Adverse examination af trial; deposition as evidence; rebuttal. (1) Any
party or any person for whose immediate benefit any civil action or proceeding is prose-
cuted or defended, or his or its assignor, officer, agent or employe, or the person who was
such officer, agent or employe at the time of the occurrence of the facts made the subject
of the examination, may be examined upon the trial as if under eross-examination, at the
instance of any adverse party. Any other party adverse in interest may then re-examine
such witness as to all matters tending to explain or qualify testimony given by him and
if he does not intend thereafter to make the witness his witness may ask him questions
proper for the purpose of impeachment.

(2) The testimony ‘so taken on the trial or pursuant to section 326.12 shall not eon-
clude the party taking the same, but he shall be -allowed to rebut or impeach the same.

325.15 Immunity. No person shall be excused from attending, testifying or produe-
ing books, papers, and documents before any ecurt in a prosecution under section 348.486
on the ground or for the reason that the testimony or evidence required of him may tend
to eriminate him, or to subjeet him to a penalty or forfeiture. But no person who testifies
or produces evidence in obedience to the command of the court in such prosecution shall be
liable to any suit or prosecution, eivil or eriminal, for or on account of any transaction,
matter or thing concerning which he may so testify or produce evidence; provided, that no
person shall be exempted from prosecution and punishment for perjury committed in so
testifying.

325.16 Transactions with deceased or insane persons. No party or person in his
own behalf or interest, and no person from, through or under whom a party derives his
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interest or title, shall be examined as a witness in respeet to any transaction or communi-
cation by him personally with a deceased or insane person in any civil action or proceeding,
in which the opposite party derives his title or sustains his liability to the cause of action
from, through or under such deceased or insane person, or in any action or proceeding in
which such insane person is a party prosecuting or defending by guardian, unless such
opposite party shall first, in his own behalf, introduce testimony of himself or some other
person concerning such transaction or eommunication, and then only in respect to such
transaction or communication of which testimony is so given or in respect to matters to
which such testimony relates. And no stockholder, officer or trustee of a corporation in
its behalf or interest, and no stockholder, officer or trustee of a corporation from, through
or under whom a party derives his or its interest or title, shall be so examined, except as
aforesaid.

325.17 Transactions with deceased agent. No party, and no person from, through
or under whom a party derives his interest or title, shall be examined as a witness in re-
spect to any transaction or communication by him personally with an agent of the adverse
party or an agent of the person from, through or under whom such adverse party derives
his interest or title, when such agent is dead or insane, or otherwise legally incompetent
as a witness unless the opposite party shall first he examined or examine some other wit-
ness in his behalf in respect to some transaction or communication between such agent and
such other party or person; or unless the testimony of such agent, at any time taken, be
first read or given in evidence by the opposite party; and then, in either case respectively,
only in respect to such transaction or communication of which testimony is so given or to
the matters to which such testimony relates.

325.18 Husband and wife. A husband or wife shall be a competent witness for or
against the other in all cases, except that neither one without the consent of the other, dur-
ing marriage, nor afterwards, shall be permitted to disclose a private communication, made
during marriage, by one to the other, when such private communication is privileged.
Such private communieation shall be privileged in all exeept the following cases:

(1) Where both hushand and wife were parties to the action;

(2) Where such private communication relates to a charge of personal violence by one
upon the other;

(3) Where one has acted as the agent of the other and such private communication
relates to matters within the seope of such agenecy.

Cross Reference: As to testimony of husband and wife in action asserting illegitimacy
of child born in wedlock, see 328.39.

325,19 Convict. A person who has been convicted of a eriminal offense is, notwith-
standing, a competent witness, but the conviction may be proved to affect his credibility,
either by the record or by his own cross-examination, upon which he must answer any
question relevant to that inquiry, and the party cross-examining him is not concluded by
his answer.

325.20 'Confessions.to clergymen. A clergyman or other minister of any religion
shall not be allowed to disclose a confession made to him in his professional character, in
the course of discipline enjoined by the rules or practice of the religious body to which he
belongs, without consent thereto by the party confessing.

325.21 Communications to doctors. No physician or surgeon shall be permitted to
disclose any information he may have acquired in attending any patient in a professional
character, necessary to enable him professionally to serve such patient, except only (1) in
trials for homicide when the disclosure relates directly to the fact or immediate cirecum-
stances of the homicide, (2) in all lunacy inquiries, (3) in actions, eivil or eriminal, against
the physician for malpractice, (4) with the express consent of the patient, or in case of his
death or disability, of his personal representative or other person authorized to sue for
personal injury or of the beneficiary of an insurance policy on his life, health, or physical
condition.

325.22 Communications to attorneys. An attorney or counselor at law shall not be
allowed to disclose a communication made by his client to him, or his advice given therecn
in the course of his professional employment. This prohibition may be waived by the
client, and does not include eommunieations which the attorney needs to divuige for his
own protection, or the protection of those with whom he deals, or which were made to him
for the express purpose of being communicated to another, or being made publie.

325.23 Blood tests in civil actions. Whenever it shall be relevant in a civil action
to determine the parentage or identity of any child, person or corpse the court, by order,
may direct any party to the action and the person involved in the controversy to submit
to one or more blood tests, to be made by duly qualified physicians or other duly qualified
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persons, under such restrictions and directions as the court or judge shall deem proper.
‘Whenever such test is ordered and made the results thereof shall be receivable in evidence,
but only in cases where definite exclusion is established. The order for such blood tests
also may direct that the testimony of such experts and of the persons so examined may be
taken by deposition. The court shall determine how and by whom the costs of such exam-
inations shall be paid.

325.24 Actions for public moneys, immunity. No witness or party in an action
brought upon the bond of a public officer, or in an action by the state or any municipality
to recover public money received by or deposited with the defendant, or in any action, pro-
ceeding or examination, instituted by or in behalf of the state or any municipality, involv-
ing the official conduct of any officer thereof, shall be excused from testifying on the
ground that his testimony may expose him to prosecution for any erime, misdemeanor or
forfeiture. But no person shall be prosecuted or subjected to any penalty or forfeiture
for or on account of any transaction, matter or thing concerning which he may testify, or
produce evidence, documentary or otherwise, in such action, proceeding or examination,
except a prosecution for perjury committed in giving such testimony.

32b.25 State actions vs. corporations. (1) No corporation shall be excused from
producing books, papers, tariffs, contracts, agreements, records, files or decuments, in its
possession, or under its control, in obedience to the subpena of any eourt or officer author-
ized to issue subpenas, in any civil action which is now or hereafter may be pending,
brought by the state against it to recover license fees, taxes, penalties or forfeitures, or to
enforce forfeitures, on the ground or for the reason that the testimony or evidence, doeu-
mentary or otherwise, required of it, may subject it to a penalty or forfeiture, or he ex-
cused from making a true answer under oath, by and through its properly authorized officer
or agent, when required by law to make such answer to any pleading in any such civil
action upon any such ground or for such reason.

(2) No officer, clerk, agent, employe or servant of any corporation in any such action
shall be excused from attending or testifying or from producing books, papers, tariffs,
contracts, agreements, records, files or documents, in his possession or under his control,
in obedience to the subpeena of any court in which any such eivil action is pending or before
any officer or court empowered or authorized to take deposition or testimony in any such
action, in obedience to the subpwna of such officer or court, or of any officer or court em-
powered to issue a subpwmna in that behalf, on the ground or for the reason that the testi-
mony or evidence, documentary or otherwise, required of him, may tend to criminate him or
subject him to a penalty or a forfeiture, but no such officer, clerk, agent, employe or serv-
ant shall be prosecuted, or subjected to any penalty or forfeiture, for or on account of any
transaction, matter or thing coneerning which he may testify or produece evidence, docu-
mentary or otherwise, before such court or officer, or any court or officer empowered to
issue subpena in that behalf, or in any such case or proceeding except a prosecution for
perjury or false swearing in giving such testimony.

(3) In case of the failure or neglect of any corporation, or of any such officer, clerk,
agent, employe or servant, to produce any such book, paper, tariff, contract, agreement,
record, file or document, secondary evidence of the contents of any or either of the same
may be given, and such secondary evidence shall be of the same force and effect as the
original.

325.26 Abortion, immunity. No person, except the defendant, shall be excused or
privileged from testifying fully in any prosecution brought under the provisions of see-
tion 340.16 or 351.22, when ordered to testify by a court of record or any judge thereof;
but no person shall be prosecuted or subjected to any penalty or forfeiture for or on aec-
count of any transaction, matter or thing concerning which such person may so testify
or produce evidence, except for perjury committed in giving such testimony.

325,27 Admission by member of corporation. In aections or proceedings by or
against a corporation, the admission of any member thereof who is not a party to the action
or proceeding shall not be received as evidence against such corporation unless such ad-
mission was made concerning some transaction in which such member was the authorized
agent of the corporation.

325.28 Statement of injured, admissibility. In actions for damages eaused by per-
sonal injury, no statement made or writing signed by the injured person within seventy-
two hours of the time the injury happened or accident occurred, shall be received in evi-
dence unless such evidence would be admissible as part of the res geste.

325.29 Testimony of judge of kin to attorney. No judge of any court of record shall
testify as to any matter of opinion in any action or proceeding in which any person re-
lated to such judge in the first degree shall be an attorney of record.
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325.30 Capacity to testify. The court may examine a person produced as a
witness to ascertain his capaecity and whether he understands the nature and obliga-
tions of an oath.

325,31 Testimony of deceased or absent witness. The testimony of a deceased wit-
ness, or a witness absent from the state, taken in any action or proceeding (except in a de-
fault action or proceeding where service of process was obtained by publication), shall be
admissible in evidence in any retrial, or in any other action or proceeding where the party
against whom it is offered shall have had an opportunity to cross-examine said witness,
and where the issue upon which it is offered is substantially the same as the one upon
which it was taken.

[825.32 Stats. 1925 repealed by 1987 c. 583 s. 28]

325.33 Extradition of witnesses. (1) Duminirions. “Witness” as used in this sec-
tion shall inelude a person whose testimony is desired in any proceeding or investigation
by a grand jury or in a criminal action, prosecution or proceeding. The word “state”
shall include any territory of the United States and the Distriet of Columbia. The word.
“summons” shall include a subpoena, order or other notice requiring the appearance of
a witness.

(2) SUMMONING WITNESS IN THIS STATE TO TESTIFY IN ANOTHER STATE. (a) If a
judge of a court of record in any state which by its laws has made provision for com-
manding persons within that state to attend and testify in this state certifies under the
seal. of such court that there is a criminal prosecution pending in such court, or that a
grand jury investigation has commenced or is about to commence, that a person being
within this state is a material witness in such prosecution or grand jury investigation,
and that his presence will be required for a specified number of days, upon presentation
of such certificate to any judge of a court of record in the county in which such person
is, such judge shall fix a time and place for a hearing and shall make an order directing
the witness to appear at a time and place certain for the hearing.

(h) If at the hearing the judge determines that the witness is material and necessary,
that it will not cause undue hardship to the witness to be compelled to attend and testify
in the proseeution or a grand jury investigation in the other state, and that the laws of
the state in which the prosecution is pending, or grand jury investigation has commenced
or is about to commence, and of any other state through which the witness may be re-
quired to pass by ordinary course of travel, will give to him protection from arrest and
the service of civil and eriminal process, he shall issue a summons, with a copy of the
certificate attached, directing the witness to attend and testify in the court where the
prosecution is pending, or where a grand jury investigation has ecommenced or is about
to commence, at a time and place specified in the summons. In any such hearing the cer-
tificate shall be prima facie evidence of all the facts stated therein.

(e) If said certificate recommends that the witness be taken into immediate custody
and delivered to an officer of the requesting state to assure his attendance in the request-
ing state, such judge may, in lieu of notification of the hearing, direct that such witness
be forthwith brought before him for said hearing; and the judge at the hearing being
satisfied of the desirability of such custody and delivery, for which determination the cex-
tificate shall be prima facie proof of such desirability, may, in lien of issuing subpoena
or summons, order that said witness be forthwith taken into custody and delivered to an
officer of the requesting state.

(d) If the witness, who is summoned as above provided, after being paid or ten-
dered by some properly authorized person the sum of 10 cents a mile for each mile by
the ordinary traveled route to and from the court where the prosecution is pending and
$5 for each day that he is required to travel and attend as a witness, fails without good
cause to attend and testify as directed in the summons, he shall be punished in the man-
ner provided for the punishment of any witness who disobeys a summons issued from a
court of record in this state.

(3) WITNESS FROM ANOTHER STATE SUMMONED TO TESTIFY IN THIS STATE. (a) If a
person in any state, which by its laws has made provision for commanding persons within
its borders to attend and testify in eriminal prosecutions, or grand jury investigations
commenced or about to commence, in this state, is a material witness in a prosecution
pending in a court of record in this state, or in a grand jury investigation which has
commenced or is about to commence, a judge of such court may issue a certificate under
the seal of the court stating these facts and specifying the number of days the witness
will be required. Said certificate may include a recommendation that the witness be taken
into immediate custody and delivered to an officer of this state to assure his attendance in
this state. This certificate shall be presented to a judge of a court of record in the county
in which the witness is found.



3015 WITNESSES AND ORAIL TESTIMONY 325.35

(b) If the witness is summoned to attend and testify in this state he shall be fendered
the sum of 10 cents a mile for each mile by the ordinary traveled route to and from the
court where the prosecution is pending and $5 for each day that he is required to travel
and attend as a witness. A witness who has appeared in accordance with the provisions
of the summons shall not be required to remain within this state a longer period of time
than the period mentioned in the certificate, unless otherwise ordered by the court. If
such witness, after coming into this state, fails without good cause to attend and testify
as directed in the summons, he shall be punished in the manner provided for the punish-
ment of any witness who disobeys a summons issued from a court of record in this state.

(4) EXEMPTION FROM ARREST AND SERVICE OF PROCESS. (a) If a person comes into
this state in obedience to a summons directing him to attend and testify in this state he
shall not while in this state pursuant to such summons be subjeet to arrest or the service of
process, civil or eriminal, in eonneetion with matters which arose before his entrance into
this state under the summons.

(b) If a person passes throngh this state while going to another state in obedience
to a summons to attend and testify in that state or while returning therefrom, he shall
not while so passing through this state be subject to arrest or the service of proecess, civil
or criminal, in connection with matters which arose before his entrance into this state
under the summons.

() UnrrorMITY OF INTERPRETATION. This section shall be so interpreted as to make
uniform the law of the states which enact it.

325.34 Incriminating testimony compelled; immunity. Whenever any person shall
refuse to testify or to produce books, papers or documents when required to do so in any
criminal examination, hearing or prosecution for the reason that the testimony or evidence
required of him may tend to eriminate him or subject him to a forfeiture or penalty, he may
nevertheless be compelled to testify or produce such evidence by order of the court on
motion of the district attorney. But no person who testifies or produces evidence in
obedience to the command of the court in such case shall be liable to any forfeiture or
penalty for or on account of any transaction, matter or thing concerning which he may so
testify or produce evidence; but no person shall be exempted from prosecution and punish-
ment for perjury committed in so testifying.

325.35 Hostile witness in criminal cases. Where testimony of a witness .on the
trial in a eriminal action is mconsistent with a statement previously made by him and
reduced to writing and approved by him or taken by a phonographic reporter, he may,
in the discretion of the court, be regarded as a hostile witness and examined as an adverse
* witness, and the party producing him may impeach him by evidence of such prior con-
tradictory statement.





