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Tax 11,01 Concessionaires (sections 77.52 (7), (19) and 77.61 (2),
Wis. Stats.). (1) Each person desiring to engage in or conduct
business as a concessionaire at a fair, carnival, circus or other tem-
porary location shall file with the department of revenue an ap-
plication for a temporary seller's permit for each concession on a form
prescribed by the department. At the time of filing such application
he shall pay to the department a security deposit to protect the
revenue of the state, which deposit for each concession shall be $10,
regardless of the number of days a particular concession is operated at
the event. At such time he shall also furnish the department with the
name and address of his agent in this state upon whom any process,
notice or demand required or permitted by Iaw to be served upon him
may be served.

(2) A temporary seller's permit shall be valid only for the duration
of the event for which it is issued.

(3) Each person granted one or more temporary seller's permits in
a calendar year shall, on or before January 31 of the succeeding year,
file a concessionaire's annual sales tax return, On such return the
security deposited during the calendar year may be claimed as a credit
against the tax due.

(4) Examples of "concessionaires" are persons conducting the fol-
lowing businesses at such events: nickel pitch, pop in, ring toss, short
range, basketball, guess your weight, jewelr=y stand, fish pond, photo
stand and tip the bottle. Further examples include persons selling ice
cream, cotton candy, candy apples, sno cones, popcorn, or frozen
delight from stands at such events.

(5) For purposes of this rule, "concessionaire" does not include:

(a) A person who holds a permanent seller's permit for operating
amusement rides, traveling vaudeville performances, menageries or
object of curiosity shows;

(b) A person selling meals (including lunches or sandwiches) .
History. Cr. Register, 1966, No. 114, off. 7-1-66; am. Register, May, 1966. Na. 125. off,

6-1-66; am. (1). Register, June,1976, No. 234, off. 7-1-75.

Tax 11.02 Temporary amusement, entertainment or recrea-
tional events or places (sections 77.51(7) (c), 77,52 (7), (19) and
77.61(2) , Wis. Stats.) . (1) "Admission" for the purpose of this rule
means the right or privilege to have access to or use of a place, facility
or location In Wisconsin where amusement, entertainment or rec-

Register, July, 1977, No. 269



70	 WISCONSIN ADMINISTRATIVE CODE

reation is provided. The gross receipts from the sale of admissions are
subject to sales tax.

(2) "Places of amusement, entertainment or recreation" for the
purpose of this rule include, but are not limited to, auditoriums, race
tracks, street fairs, rock festivals or other places where there is any
show or exhibition for which any charge is made including, but not
limited to, the sale of tickets, gate charges, seat charges, entrance fees
and motor vehicle parking fees.

(3) Pursuant to section 77.51(3) , Wis. Stats., and as used in this
rule, "person" includes any natural person, firm, partnership, joint
venture, joint stock company, association, public or private cor-
poration, cooperative, estate, trust, receiver, executor, administrator,
any other fiduciary, and any representative appointed by order of any
court or otherwise acting on behalf of others.

(4) Entrepreneurs, promoters, sponsors or managers of an
amusement, entertainment or recreational event shall be regarded as
retailers for the purposes of section 77.51(7) (c), Wis. Stats., if said
entrepreneurs, promoters, sponsors or managers have control and
direction of the event including activities such as controlling the sale
of admissions or admission tickets; controlling or regulating the
admittance of all persons to the event or place; determining the
nature of the amusement, entertainment or recreation to be offered;
deciding the scale of prices to be charged for admission; receiving the
proceeds from ticket sales, including amounts from ticket agents or
brokers; and deciding, or having the right to decide, the disposition of
the net profits, if any, realized from the event.

(5) As retailers such entrepreneurs, promoters, sponsors or man-
agers are persons liable for the sales tax and are required to hold a
seller's permit for each place of operations pursuant to section
77.52 (7), Wis. Scats., and may be required to post security as pro-
vided in section 77.61(2) , Wis. Stats. Such retailers are required to
have a seller's permit on the first date on which tickets or admission
to an event to be conducted in this state are offered for sale.

(6) This rule does not apply to traveling attractions which perform
in stadiums, theaters or other places where the permanent man-
agement of such stadium, theater or other location holds a valid
seller's permit, controls the sale of tickets or admissions and assumes
the liability for the payment of the sales tax. Further, it does not
apply to churches or other nonprofit groups which operate within the
occasional sale limitations of section 77.61(10) (c), Wis. Stats.

History; Cr. Register, March; 1976, No. 243, eff. 4 -1-76.

Tax 11.29 Leases and rentals of tangible personal property.
(sections 77.51(4) 0), (7) (k) and (11) (c)5, 77.52(1) and 77.58 (6),
Wis. Stats.) (1) GENERAL RULE. Gross receipts from the lease or rental	 {
of tangible personal property shall be subject to the sales and use
taxes to the same extent that gross receipts from the sale of the same
property would be subject to the tax. Because a lease is a continuing
sale for the duration of the lease while the leased property is situated
in this state (s. 77.51(4) 0) , Wis. Stats.) , a lessor shall pay tax on
rental receipts for any period of time ]eased property is in Wisconsin,
even though the property may have been acquired and/or used
previously by the lessee in another state.
Register, July, 1977, No. 269
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(2) PURCHASES FOR RENTAL. (a) A lessor's purchase. of tangible
personal property to be used solely for lease or rental shall be exempt
as a purchase for resale.

(b) A lessor's purchase of lubricants, repair parts and repair
services on personal property used solely for leasing shall also be
exempt as a purchase for resale. However, if the same items are
purchased by a renter or lessee, the purchases shall be taxable.

f (c) Charges by a lessor to a lessee under a maintenance contract on
leased personal property shall be taxable.

(3) PROPERTY BOTH RENTED AND USED PERSONALLY. if tangible per-
sonal property is purchased by a person who uses it part of the time
and rents it out part of the time, the sale of the property to such
person shall be taxable. The lessor's rental receipts shall also be
taxable, unless the transaction is specifically exempt by statute.

(4) SERVICE VS. RENTAL OF EQUIPMENT. (a) A person who uses the
person's own equipment to perform a job and who assumes re-
sponsibility for its satisfactory completion shall be performing a
service.

(b) A person who furnishes equipment with an operator to perform
a job which a lessee supervises and is responsible for the satisfactory
completion of, shall be a lessor renting out such equipment. if it is
customary or mandatory that the lessee accept an operator with
leased equipment, the entire charge is subject to the tax. However, the
operator's services shall not be taxable if billed separately and if a
lessor customarily gives a lessee the option of taking the equipment
without the operator.

(c) Charges for the rental of motor trucks shall be taxable. How-
ever, if drivers are provided by. the truck's owner to operate the trucks
and the public service commission and the department of trans-
portation's division of motor vehicles consider the arrangement a
transportation service under statute or under rules adopted by either
or both of those state agencies, the charges shall not be taxable.

(5) CREDIT FOR SALES TAX PAID. if a lessor of tangible personal
property paid a Wisconsin sales tax on the acquisition of property
used solely for leasing purposes, the lessor may either request a
refund of the sales tax from the seller or claim a credit against the tax
due on rental receipts from the property involved. (s. 77.51(11) (c) 5) .
If a credit is claimed, it shall expire when the cumulative rental
receipts equal the sales price upon which the seller paid sales tax to
the state.

(6) SPECIAL RENTAL SITUATIONS. (a) Demurrage. The charge a gas
supplier makes to a customer-consumer, because a gas cylinder is
retained beyond a 30 day (or other) period, shall be taxable. Such

i	 "demurrage" charges shall constitute rentals paid for the continuing
possession of the cylinders.

(b) Water softners. The gross receipts from rental of a cylinder
type water softener which is periodically removed from a customer's
premises for recharging and replaced by another unit shall be taxable.

(c) Chemical toilets. A lessor's entire charge for the use of chemical
toilets used at fairs and other similar events shall be taxable, in-
cluding cleaning services provided as part of the total charge.
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(d) Mobile homes. Rental of a mobile home shall be taxable unless
the mobile home is converted to real property by hooking it up to
utilities and placing it on a foundation on land owned by the lessor.
However, even if it is placed on a foundation and hooked up to
utilities, a mobile home shall remain tangible personal property if the
lessor does not own the realty on which it is located.

(e) Lease cancellation charge. A payment by a lessee to a lessor for
the cancellation of a lease of tangible personal property shall be
taxable. The payment shall be deemed consideration arising from the
original lease since it effectively decreases the term of the lease and
thereby increases the rental payments for the actual period the
property was used.

(f) Delivery and erection. Lessors of scaffolding or other tangible
personal property who set forth separate charges for transportation,
assembly and disassembly shall pay tax on their total gross receipts. A
lessee . rents property when it is assembled and in place and the
charges for transportation, assembly and disassembly shall be deemed
part of a lessor's rental receipts.

(g) Funeral coaches, An owner of a hearse shall receive taxable
gross receipts when the owner furnishes it (with or without a driver)
to a funeral director who is responsible for conducting the funeral
service. If It is customary or mandatory that the lessee (funeral
director) take the oprator with the leased vehicle, the entire charge
shall be taxable.

History: Cr. Register, July, 1977, No. 269, eff. 8-1-77.

Tax 11.38 Fabricating and processing. (sections 77.61(4) (f) and
(h) and 77.52(2) (a) 10 and 11, Wis, Stats.) (1) TAXAIILE
FABRICATION, Except for sales for resale described in section 77.52 (13) to
(15), Wis. Stats., types of fabrication charges which are taxable,
regardless of whether the customer or fabricator furnishes the ma-
terials, include charges for the following:

(a) Printing and imprinting,

(b) Tailoring a suit.

Register, July, 1977, No. 269
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(c) A successor shall be liable only for the amount of the tax
liability, not for penalties and interest. Although based on the
predecessor's tax, the successor's liability shall not bear interest.

(d) A successor's liability shall be limited to amounts owed by the
predecessor which were incurred at the location purchased. If the
seller operated at more than one location while incurring a total
liability for all locations, its liability incurred at the location sold shall
be determined and shall represent the amount for which the successor
may be held liable. -

(e) Successor's liability is determined by law and shall not be
altered by agreements or contracts between a buyer and seller.

(3) PROCEDURES FOR PURCHASER. (a) A purchaser shall withhold a
sufficient amount from the purchase price to cover any possible sales
or use tax liability,

(b) The purchaser shall submit a written request to the department
for a clearance certificate. The letter requesting the certificate shall
include the real name, business name and seller's permit number (if
known) of the prior operator. The department shall have sales tax
returns for all periods during which the predecessor operated before it
can issue the certificate.

(c) By statute, the department has 60 days from the date it receives
the request or from the date the former owner makes its records
available, whichever is later, but no later than 90 days after it receives
the request, to ascertain the amount of sales tax liability, if any. The
department shall within these periods, issue either:

1, A clearance certificate; or

2. A notice of sales tax liability to purchaser and successor in
business, which shall state the amount of tax due before a clearance
certificate can be issued and which shall be served and handled as a
deficiency determination under section 77.59, Wis. Stats.

(d) The department's failure to mail the notice of liability within
90 day period shall release the purchaser from any further obligation.

(4) DEPARTMENT'$ COLLECTION PROCEDURES. (a) The department
shall first direct collection against the predecessor.

(b) Action against the successor shall not be commenced prior to an
action against a predecessor unless it appears that a delay would
jeopardize collection of the amount due.

(c) A demand for a successor to pay a predecessor's tax liability
shall be subject to the right of appeal,

Historyi Cr. Register, October, 1876, No. 260, eff. 11-1.76.

Tax 11,92 Records and record keeping. (sections 77.52(13),
77.60(8), 77.61(4) (a) and (9), Wis, State.) (1) GENERAL. All persons
selling, leasing or renting tangible personal property or taxable serv-
ices and every person storing, using or otherwise consuming in this
state tangible personal property or taxable services shall keep ad-
equate and complete records so that they may prepare complete and
accurate tax returns. These records shall include the normal books of
account ordinarily maintained by a prudent business person, together
with all supporting information such as beginning and ending
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inventories, records of purchasas and sales, cancelled checks, bills,
receipts, invoices (which shall contain aposting reference), cash
register tapes, credit memoranda (which shall carry a reference to the
document evidencingthe original transaction) or other documents of
original entry which are the basis for the entries in the books of
acccount, and schedules usedin connection with the preparation of
tax returns. Such records shall show:

(a) The gross receipts from sales of tangible personal property or
taxable services, or. rentals or leases of tangible personal property
(including any services that are a part of the sale or lease) made
within Wisconsin irrespective of whether the seller or lessor regards
the recelpta as taxable or nontaxable.

(b) The basis for all deductions claimed in filing returns, including
resale and exemption certificates obtained from customers. Exempt
sales to governmental units and public schools need not be supported
by exemption certificates, if the supplier retains a copy of the exempt
entity's purchase order. Sales to organizations holding a certificate of
exempt status (e.g., religious or charitable organizations) can be
shown to be exempt by recording the exemption certificate number on
the seller's copy of the bill of sale. All other exempt sales must be
supported by an exemption certificate signed by the purchaser and
retained by the seller, unless the merchandise sold is specifically
exempted by statute regardless of use (such as groceries), Documents
necessary to support claimed exemptions from tax liability, such as
bills of lading and purchase orders, must be maintained in a manner
in which they readily can be related to the transactions for which
exemption is sought.

(c) Total purchase price of all tangible personal property or taxable
services purchased for sale or consumption or lease in this state.

(2) MICROFMM RECORDS. Microfilm (including microfiche) repro-
ductions of general books of account (such as cash books, journals,
voucher registers and ledgers) and supporting records of detail shall
be acceptable if the following conditions are met:

(a) Apppropriate facilities are provided for preservation of the films
for periods required.

(b) Microfilm rolls are indexed, cross referenced, labeled to show
beginning and ending numbers or beginning and ending alphabetical
listing of documents Included and are systematically filed.

(c) Transcriptions are provided for any information contained on
microfilm which may be required for purposes of verification of tax
liability.

(d) Proper facilities are provided for the ready inspection and
location of the particular records, including adequate projectors for
viewing and copying the records.

(3) RECORDS PREPARED BY AUTOMATED DATA PROCESSING (ADP) SYS-
TEMS. An automatic data processing (ADP) tax accounting system shall
have the capability of producing visible and legible records which will
provide the necessary information for verification of the taxpayer's
tax liability.

(a) Recorded or reconstructible data. ADP records shall provide an
opportunity to trace any transaction back to the original source or
Regleter, July, 1977, No. 269
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forward to a final total. If detailed printouts are not made of
transactions at the time they are processed, then the system must
have the ability to readily reconstruct these transactions.

(b) General and subsidiary books of account. A general ledger,
with source references, shall be written out to coincide with financial
reports for tax reporting periods. Where subsidiary ledgers are used to
support the general ledger accounts, the subsidiary ledgers shall also
be written out periodically.

(c) Audit trail and supp orting documents. The audit trail shall be
designed so that the details underlying the summary accounting data
may be identified and made available to the department upon re-
quest. The record keeping system should be so designed that
supporting documents (such as sales invoices, purchase invoices,
exemption certificates, credit memoranda) shall be readily available,

(d) Program documentation. A written description of the ADP
portion of the accounting system shall be available. Important
changes, together with their effective dates, shall be noted in order to
preserve an accurate chronological record. The statements and
Illustrations as to the scope of operations shall be sufficiently detailed
to indicate:

1. The application being performed,

2. The procedures employed in each application.

3. The controls used to ensure accurate and reliable processing.

(4) RECORDS RETENTION. The records shall be preserved and
retained for the 4-year period open to audit under s. 77.69 (3) , Wis.
State. If any agreement is entered into to extend the 4-year audit
period, the records shall be preserved for that extended period. If a
notice of tax determination has been issued to the taxpayer by the
department and if the taxpayer files a petition for redetermination,
the records for the period covered by the notice of the tax de-
termination shall be preserved and retained until such tax
redetermination has been finally resolved.

(6) EXAMINATION OF RECORDS. All records described in this section
shall be made available for examination by the department at its
request.

(6) FAILURE TO MAINTAIN RECORDS. In the absence of suitable and
adequate records, the department may determine the amount of tax
due by using and information available, whether obtained from the
taxpayer's records or from any other source. Failure to maintain and
keep complete and accurate records may result in penalties or other
appropriate action provided by law.

Historyi Cr. Register, July, 1977, No. 259, off. 8-1-77.
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