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1969 Senate Bill 525 Date Published:
August 21, 1969

CHAPTER 144, LAWS OF 1969

AN ACT to repeal 25.17 (1) (m) and (w), 102.65, 200.13 (1) (f), 201.60,
203.23, 203.32, 204.341, 204.342, 204.37 to 204.54 and 205.15; to amend
15.731, 15.761, 200.13 (1) (e), (2) (e) and (3) (d), 201.53 (2), 203.06
(6) and 209.04 (2) (b); to repeal and recreate 20.145 (7), 25.17 (1) (3)
and 645.63 (5); and to create 200.15 (2) (f) and chapters 619, 625, 631
and 646 of the statutes, relating to protection of insurance consumers.

The people of the state of Wisconsin, represented in senate and assembly,
do enact as follows:

Section 1. 15.731 of the statutes, as affected by chapter , laws of
1969 (Senate Bill 355), is amended to read:

15731 The office of the commissioner of insurance shall have the
program responsibilities specified for the office under chs. 199 to 212
wndt , 619, 625, 631, 645 and 646 and ss. 23,14 (16), 66.412, 72.15 (4), 72.76 (3)
and (4), 102.31, 162-65- 148,03, 151.17, 152,53, 182,032, 185.983, 185.984, 185.992,
185.994, 189.13 (7) and (8), 314.06 and 954.44.

Section 2. 15.761 of the statutes, as affected by chapter |, laws of
1969 (Senate Bill 355), is amended to read:

15.761 The investment board shall have the program responsibilities
specified for the board under ss. 14.58 (16), 16.40, 23.14 (6), 25.14 to 25.19,
38.24, 42,243, 42.65, 42.66, 66.904 (1) (a), 66.9065 (7) (b), 66.912 (1) (q),
66.914 (1), 67.04 (9), 70.115, 71.20 (4), 102.49 (8), 102.59 (4), 10965 {16).
210.05 (2), 220.08 (15) , and 231.45 and 646.05.

SecTioN 3. 20.145 (7) of the statutes is repealed and recreated to read:

20.145 (7) Insuranck Security Funp. (u) Fund receipts. All moneys
paid into the insurance security fund under ch. 646, including the tem-
porary workmen’s compensation insurance security fund under s. 646.23,
to carry out the purposes of that fund as provided in ch. 646.

SectioN 4. 25.17 (1) (j) of the statutes is repealed and recreated to
read:

25.17 (1) (j) Insurance security fund (s. 646.05);

SecTION 5. 25.17 (1) (m) of the statutes is repealed.

SecTtIoN 6. 25.17 (1) (w) of the statutes is repealed.

SectioN 7. 102.65 of the statutes is repealed.

Secrion 8. 200.13 (1) (e) of the statutes is amended to read:
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200.13 (1) (e) Rating bureans Rate service organizations, $100;
Secrion 9. 200.13 (1) (f) of the statutes is repealed.

SECTION 10. 200.13 (2) (e) of the statutes is amended to read:

200.13 (2) (e) Rating Rate service organizations: five. ensusléy and
workinenls compensation, $100; '

SeEcTION 11. 200.13 (3) (d) of the statutes is amended to read:

200.13 (3) (d) Ratina Rate service organizations: fize; casnalty and
worlmenls ecmpensation, $100; ' '

SecrioN 12. 200.15 (2) (f) of the statutes is created to read:

200.15 (2) (f) A statement of receipts and expenses and of the assets
of the insurance security fund.

SectIoN 13. 201.53 (2) of the statutes is amended to read:

201.53 (2) No insurance company, nor any officer, agent or employe
thereof, shall pay, allow or give or offer to pay, allow or give, nor shall
any person receive, any rebate of premium, or any special favor or ad-
vantage whatever in the dividends or other benefits to accrue, or any
valuable consideration or inducement whatever not specified in the policy.
Any weolation of this pubsection thab is & violation of seotion 20452 shall be
sithicet to the fine provided in section 204:53 in Hen of the penalty imposed
by seelion 20153 (8-

SecTIoN 14. 201.60 of the statutes is repealed.

SecTION 15. 203.06 (6) of the statutes is amended to read:

203.06 (6) The standard policy shall not be mandatory for motor ve-
hicle insurance or for marine, or for inland marine insurance; as the same is
defined in s 208-32 {2); or for insurance on growing crops, or for livestock
insurance or for nuclear facilities.

Secrion 16. 203.23 of the statutes is repealed.

Section 17. 203.32 of the statutes is repealed.

Section 18. 204.341 and 204.342 of the statutes are repealed.

- BectionN 19. 204.37 to 204.54 of the statutes are repealed.

Section 20. 205.15 of the statutes is repealed.

SectioNn 21. 209.04 (2) (b) of the statutes is amended to read:

209.04 (2) (b) Each applicant for a certificate of registration or agent’s
license (if no such certificate is required) shall pay an examination fee as
required by s. 200.13 (17) and submit to a personal writlen examination
to determine his competence with respect to the kind of insurance con-
‘tracts he intends to solicit, negotiate or effect and his familiarity with the
pertinent laws of this state and passes the same to the satisfaction of the
commissioner; except that no such examination or fee therefor shall be
required of any person who makes application to solicit exclusively the
kinds of insurance deseribed in s 20332 2} (b} 6 for domestic windstorm,
cyclone and tornado insurance companies operating on an assessment plan
or by any person who makes applicaticn to solicit, exclusively, the kind of
insurance for which he held a license as a resident agent within the 5
years immediately preceding the date of filing his application unless during
that period, renewal of his license was denied for cause. The commis-
sioner may, upon showing just cause, require any applicant having previ-
ously held a certificate of registration to submit fo a written examination
and pass the same for any certificate before effecting the renewal of such
certificate.  The commiissioner shall require further examination of a cer-
tificate holder whenever such person indicates intent to solicit, negotiate
or effect kinds of insurance for which he has not been licensed for any
insurer within the last 5 years. The commissioner shall establish rules
with respect to the scope, frequency, grading of papers, announcements of
the results of such written examinations and the times and places within
the state where they. shall be held. The commissioner shall cause ex-
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aminations to be conducted throughout the state at places reasonably ac-
cessible to applicants at no less frequency than once each month. In ad-
vance of such examinations the commissioner shall cause notice to be given
to all applicants. The commissioner is authorized to appoint representa-
tives deemed competent who shall conduct the examination and to pay a
tee to each person conducting the examinations as his deputy.

SecrioN 22. Chapter 619 of the statutes is created to read:

CHAPTER 619.

Risk Saaring PLANS.
619.01 Mandatory risk sharing plans.
619.02 State contribution for federally reinsured losses.
619.03 Voluntary risk sharing plans.

PRELIMINARY COMMENT: Recent investigations have demon-
strated that critical residual markets do exist. Not all Wisconsin resi-
dents can obtain the insurance protection they need to use automobiles,
operate businesses or even to protect their residences.

Residual Property Insurance Market

The problem is nationwide. It has been here for a long time but be-
came the center of public concern as a result of the widespread destruc-
tion of the long hot summers in riot-torn Watts, Detroit, Newark and
other cities.

In Wisconsin the major problems center around Milwaukee, although
the rural areas of northwestern Wisconsin also present some difficulties.
Although the problem is the same, the causes differ radically: Isolated
communities make fire protection more difficult and hence more expen-
sive; the areas are somewhat depressed economically, hence companies
find it unprofitable to work the areas. The Wisconsin commissioner of
insurance began investigating complaints about the shortage of adequate
protection in Milwaukee in 1963. Three years later the “Milwaukee Plan”
was formulated. It was a voluntary plan administered by the Fire Insur-
ance Rating Bureau.

Until the Milwaukee riots of June, 1967, the bureau received only 36
complaints, and was able to help 22 of the complainants. The number of
complaints increased markedly after the riots, however. Because of the
continued urgency of the problem, the commissioner encouraged creation
of a voluntary plan designed to provide basic property insurance to re-
sponsible applicants throughout the state of Wisconsin who have been un-
able to secure such coverage in the normal insurance market. Designated
the WisconsIN INSURANCE Praw, it was drafted to conform with require-
ments of the Urban Property Protection and Reinsurance Act enacted by
Congress in 1968. That arrangement has worked adequately as a tem-
porary measure. However, not all companies are participating in the plan.
It is unfair that those who do participate must bear disproportionately
heavy burdens because some other insurers do not take part. More im-
portant, the public interest demands a constant and assured source of pro-
tection that can come only through a comprehensive mandatory pool.

Residual Automobile Insurance Market

The growing difficulty of obtaining adequate automobile insurance
is a problem not only for those who live in core areas but for those
who are very old or very young or who have other characteristics under-
writers do not like. The factors that lead companies to cancel or to fail to
renew create an important residual market.

The residual automobile insurance market is probably a permanent
problem, and assigned risk plans exist in all states to deal with it. Under
this chapter, that plan can be continued or can be improved without fur-
ther legislation. A rule promulgated by the commissioner could provide
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for an extension of the assigned risk plan or other facility, for additional
coverages and for higher limits to meet the real needs of the population, but
would also make it possible for the ingenuity of the insurance industry to
be harnessed for the development of even more imaginative devices to
meet the need more efficiently and equitably.

Workmen’s Compensation Residual Market

Workmen’s compensation insurance is mandatory for nearly all em-
ployers. A residual market facility is imperative and has long existed.
This chapter merely makes it possible to adapt it to an evolving situation.

619.01 MANDATORY RISK SHARING PLANS. (1) MANDATORY
Prans. (a) Establishment of plans. If the commissioner finds after a
hearing that in any part of this state automobile insurance, property insur-
ance or workmen’s compensation insurance is not readily available in the
voluntary market, and that the public interest requires such availability,
he may by rule either promulgate plans to provide such insurance
coverages for any risks in this state which are equitably entitled to but
otherwise unable to obtain such coverage, or may call upon the industry
to prepare plans for his approval.

(b) Purposes and contents of risk sharing plans. The plan promul-
gated or prepared under par. (a) shall:

1. Give consideration to the need for adequate and readily accessible
coverage, to alternative methods of improving the market affected, to the
preferences of the insurers and agents, to the inherent limitations of the
insurance mechanism, to the need for reasonable underwriting standards,
and to the requirement of reasonable loss prevention measures;

2. Establish procedures that will create minimum interference with
the voluntary market;

3. Spread the burden imposed by the facility equitably and efficiently
within the industry; and

4. Establish procedures for applicants and participants to have griev-
ances reviewed by an impartial body.

(c) Persons required to participate. Each plan shall require partici-
pation by all insurers doing any business in this state of the types covered
by the specific plan and all agents licensed to represent such insurers in
this state for the specified types of business, except that the commissioner
may exclude classes of persons for administrative convenience or because
it is not equitable or practicable to require them to participate in the plan.

(d) Voluntary participation. The plan may provide for optional par-
ticipation by insurers not required to participate under par. (c).

(e) Classifications and rates. Each plan shall provide for the method
of classifying risks and making and filing rates applicable thereto.

(2) Basis or ParticipatioN. The plan shall specify the basis of par-
ticipation of insurers and agents and the conditions under which risks must
be accepted.

(3) Dury to ProvipE SERvICE. Every participating insurer and agent
shall provide to any person seeking coverages of kinds available in the
plans the services prescribed in the plans, including full information on
the requirements and procedures for obtaining coverage under the plans
whenever the business is not placed in the voluntary market.

(4) Commissions. The plan shall specify what commission rates shall
be paid for business placed in the plans.

(5) ProvisioN oF MARKETING FacmiTies. If the commissioner finds
that the lack of cooperating insurers or agents in an area makes the func-
tioning of the plan difficult, he may order that the plan set up branch
service offices or take other appropriate steps to ensure that service is
available.
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(6) TransiTiON. The existing assigned risk plan set up under former
s. 20451 (2) and the existing rejected risk plan set up under former s.
205.15 shall continue unless changed in accordance with this chapter.
CommeNT: This general power for the commissioner to find there is a
need for a plan in one of the three specified but broad areas of the insurance
market, and then to supervise the creation of one, gives maximum flexibil-
ity in handling residual markets as they develop.
Sub. (1) (a) provides for creation of a facility in the traditional way,
through industry-commissioner cooperation, or in case of need by the com-
missioner’s direct promulgation of a rule. :
Subs. (3) and (4) are intended to motivate both insurers and agents
to handling insurance needs through the voluntary market.
Sub. (5) tries to meet a basic cause of residual markets, the simple
absence of appropriate marketing outlets for the private industry.

619.02 STATE CONTRIBUTION FOR FEDERALLY REINSURED
LOSSES. (1) AssessMENT OF INSURERS. The commissioner is authorized
to assess each Insurance company authorized to do business in this state
an aggregate amount sufficient to provide a fund to reimburse the U.S.
secretary of housing and urban development in the manner set forth in sec.
1223 (a) (1) of the national housing act as amended by sec. 1103 of the urban
property protection and reinsurance act of 1968, P.L. 90-448, 82 Stat. 476.
The assessment shall be on those lines reinsured during the current year
in this state by the U.S. secretary of housing and urban development pursu-
ant to such act. The assessment shall be in the proportion that the premi-
ums earned during the preceding calendar year by each such company
in this state bear to the agpregate premiums earned on those lines in this
state by all insurers. The fund may be provided in whole or in part
from appropriations by the legislature.

(2) RecoupmeNT. Rates used by an insurer shall not be deemed

excessive because they contain an amount reasonably calculated to re-
coup assessments made under this section.
ComMmMENT: This section provides a method of making the state’s contribu-
tion to cover riot losses that is required if Wisconsin insurers are to be
eligible for federal riot reinsurance. The “Urban Property Protection
and Reinsurance Act of 1968” provides that federal riot reinsurance shall
not be offered in any state that does not provide for reimbursement of the
secretary of housing and urban development “in an amount up to 5 per
centum of the aggregate property insurance premiums earned in that state
during the preceding calendar year on those lines of insurance reinsured
by the Secretary in the state during the current year, such that the Sec-
retary may be reimbursed for amounts paid by him in respect to reinsured
losses that occurred in that state during a calendar year in excess of (A)
reinsurance premiums received in that state during the same calendar year
plus (B) the excess of (i) the total premiums received by the Secretary
for reinsurance in that state during a preceding period measured from the
end of the most recent calendar year with respect to which the Secretary
was reimbursed for losses under this subchapter over (ii) any amounts
paid by the Secretary for reinsured losses that occurred during this same
period.” Sec. 1223 (1). In other words, this state may be called upon to
reimburse the secretary for federally reinsured losses which in any calen-
dar year exceed the total reinsurance premiums received since the end of
the most recent year in which the state had reimbursed the secretary for
such losses.

The federal law gives this state one year from August 1, 1968, to pro-
vide for this financing. - 3

Sub. (1) provides the needed financing through an assessment on all
companies writing lines of insurance which are being reinsured under the
federal legislation. In order to obtain the broadest distribution of the so-
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cial costs of riots, all companies—even those not reinsuring under the
federal program—would be subject to the assessment. Sub. (1) also per-
mits appropriations from general revenues to substitute, in whole or in
part, for the assessment. It is conceivable that repeated riot losses over a
period of years could make assessment financing unduly burdensome, and
induce the legislature to make an appropriation. The section merely cre-
ates the framework for such a course of action.

Sub. (2) permits the companies to recover the premiums, through the
premium structure, by an earmarked charge on all policies. It makes the
riot burden clearer to all policyholders.

619.03 VOLUNTARY RISK SHARING PLANS. Insurers doing bus-
iness within this state are authorized to prepare voluntary plans providing
any specified kind, line or class of insurance coverage or subdivision or
combination thereof for all or any part of this state in which such insurance
is not readily available in the voluntary market and in which the public
interest requires the availability of such coverage. Such plans shall be
submitted to the commissioner and if approved by him may be put into
operation.

Section 23. Chapter 625 of the statutes is created to read:

CHAPTER 625.
RaTE REGULATION.

625.01 Construction and purposes.

625.02 Definitions.

625.03 Scope of application.

625.04 Exemptions.

625.11 Rate standards.

625.12 Rating methods.

625.13 Filing of rates.

625.14 Filings open to inspection.

625.15 Delegation of rate making and rate filing obligation.

625.21 Delayed effect of rates. ,

625.22 Disapproval of rates.

625.23 Special restrictions on individual insurers.

625.31 Operation and control of rate service organizations.

625.32 Licensing.

625.33 Binding agreements by insurers.

625.34 Recording and reporting of experience.

625.35 Examination of rate service organizations.

. PreLiMiNarY ComMENT: The basic concepts of this chapter are the
result of a long and careful study of rate regulation which has led fo the
following conclusions:

(1) The existing system of rate regulation has been rendered unneces-
sary through the development of a strikingly greater degree of meaningful
price competition in many of the most important lines of insurance.

(2) The rate-making process in insurance (other than life) is so im-
precise that the difficulty and cost of the regulatory effort are too great
in relation to the beneficial results achieved by it.

(3) Rate regulation in the traditional manner produces unfortunate
side effects: It distracts attention from real problems in the marketplace
to formalistic tests of imagined “reasonableness”. It generates a feeling
that the system is responsible for most problems that plague insurance to-
day, ranging from constriction of the market and lack of profitability to
the tendency to disinvest in the insurance business.

(4) Much discussion has been misdirected toward the question
whether one or another system will produce lower rates. But no system
should always seek lower rates. A rate regulatory system should prevent
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unconscionably high rates or dangerously low rates but should not seek to
determine the “proper” rate, for that is not possible.

These conclusions call for a system of rate control which eliminates the
requirement that rates be reviewed by the commissioner before use. How-
ever, it does not seem advisable to completely abandon all rate regula-
tion. Rates must be filed after they have begun to be used, and the com-
missioner’s power to intervene decisively is clearly preserved.

There are many reasons for not simply abandoning rate regulation.
First, while there is now meaningful price competition, this was not always
so, and it may not always remain so. Price competition is dependent on
attitudes among managers, sometimes influenced by irrational factors; it
is not predictable. Bad performance of the fire insurance business prior to
1910 bred an anti-competitive mood which dominated the entire industry
until about 1940. Now, after 30 years of increasing competition, there are
more and more complaints about inadequate rates and decreasing profits.
While at the moment these problems are charged to the deficiencies of
prior approval rate regulation, if conditions do not improve significantly
in the future, the industry may again develop hostility to price competition
and seek to suppress it.

The law must be prepared to deal speedily and effectively with such
changes. Whenever in a part of the insurance business price competition
is replaced by price fixing in concert there is no assurance that the
resulting prices reflect the reasonable cost of the coverage. Then the regu-
latory system must step in to protect policyholders.

Moreover, rate-making in concert is not the only danger to healthy
price competition. Insurers may voluntarily and individually conclude that
it is more probitable for them to compete in other ways than by lowering
premiums. Historically, a persistent perversion of insurance competition
has been the focusing of competitive efforts on obtaining agents through
higher commissions. Though rate regulation may not be the final answer
to such problems, it is an important part of it.

Third, insurance tends rather to be “sold” than “bought”. It is sold by
agents who never have a full display of products available for easy com-
parison. Comparison of competing coverages is made extremely difficult
even for sophisticated buyers by the abstract nature and inherent legal
complexity of an insurance policy, and by the variations in policy forms
and rating plans. While an increasing number of insurance buyers do
“shop around”, they may not know how to choose. Others do not even
look around because they lack knowledge of the market. This limits the
effectiveness of competition. The law cannot allow partially informed
buyers to be exploited by unscrupulous operators. The commissioner
must have the power to eradicate such practices and have appropriate pro-
cedures for doing so selectively.

Fourth, competition may become unreasonable or excessive. “Rate
wars”, of the 19th century variety, are not likely again. Modern manage-
ments are better informed than those in the pioneer days of the insurance
business. But there is still constant danger of excessive optimism. The
cost of insurance is not exactly known in advanece but must be estimated.
Management tends to be too optimistic, especially in industrial or commer-
cial insurance where buyers are sophisticated, where bargaining is tough
and where premiums of a single contract are substantial. The result may
be a decline of premium levels for a segment of the industry, insufficient
reserves for catastrophic losses and the resulting danger of insolvencies.
The commissioner must be able to intervene in time to prevent harm to
policyholders. Usually the control of reserves and the remedies of ch. 645
will be sufficient, but in exceptional cases direct action on rates may be
needed.

" Tt is not the purpose of this chapter to guarantee the continued ex-
istence and success of every insurer now operating in Wisconsin. Com-
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petition as a regulator assumes rewards for efficiency and punishments
for its absence. The regulatory system cannot allow policyholders to pay
the full ultimate price for failure of the insurer to adjust to the harsh
demands of the marketplace; bankruptcies that cause loss to policy-
holders must be avoided. But the losers in the competitive struggle
should be forced to retire from the market while they can do so without
financial loss to policyholders, and the commissioner has both general
duties and powers, and special powers under ch. 645, to see that they do.

The new law tries to provide procedures to handle these residual
problems without falling back into the defects of a comprehensive prior
approval system.

As a rule, insurers can use the rates they choose. No approval is
required, and a filing is required only for information and after the fact.
If the commissioner wants to inform himself about rate levels and prac-
tices in a segment of the market, he may get such information under his
general powers. [Proposed s. 601.42]. Rates may be made individually or
collectively by bureaus, but agreements to adhere to bureau rates are pro-
hibited. Bureaus may not refuse their services to anyone ready to pay the
fair and usual price.

Section 625.11 continues the traditional rate standards, “not exces-
sive”, “not inadequate” and “not unfairly discriminatory” but deals with
them in such a way as to leave no doubt that the regulator is to be con-
cerned only with serious departures from a “reasonable” rate level. Ex-
perience with the prior approval system has shown that it is impossible to
decide on the “right” or “proper” premium. Unreliable facts and assump-
tions make any figure within a broad range likely to be the “right” pre-
mium. So long as the rate falls within the permissible range, the commis-
sioner should not interfere. Only serious disparity between the cost of the
coverage and the premium, leading to an unreasonable profit, or inade-
quate premiums that threaten the solidity of the insurer should lead the
commissioner to demand an adjustment.

Administrative action is provided for various sets of facts, with the
commissioner’s powers and procedures geared to the occasion. Precau-
tions are taken to limit the action to the portion of the market where the
problem exists, and the requirements of due process are always observed.

If in a portion of the market price competition ceases to operate, or
loses its effectiveness as a rate regulator, the commissioner may make a rule
requiring the advance filing of rates and a waiting period similar to
that under present law, during which the commissioner can review the
rates. He may add a requirement that supporting information be sub-
mitted. He may disapprove rates, however, only if they are outside the
range described earlier, not because they do not meet his personal view of
an “ideal” rate. Section 625.21 restricts the effective period of any rule
made under this authority to one year, to prevent its petrification. If the
adverse market conditions should persist, a new finding to that effect and
a new rule would have to be made.

Finally, s. 625.22 authorizes the commissioner to disapprove rates
that exceed the broad limits of the statutory standards, whether or not
they have been filed. No special fact-gathering procedure is needed. The
commissioner is equipped to seek out violations, learning of the possi-
bility either through complaints or through ordinary examination.

625.01 CONSTRUCTION AND PURPOSES. (1) ConstructioN. This
chapter shall be liberally construed to achieve the purposes stated in sub.
(2), which shall constitute an aid and guide to interpretation but not an
independent source of power.

(2) Purposes. The purposes of this chapter are:

(a) To protect policyholders and the public against the adverse ef-
fects of excessive, inadequate or unfairly diseriminatory rates;
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(b) To encourage, as the most effective way to produce rates that
conform to the standards of par. (a), independent action by and reason-
able price competition among insurers;

(c) to provide formal regulatory controls for use if independent
action and price competition fail;

(d) To authorize cooperative action among insurers in the rate-making
process, and to regulate such cooperation in order to prevent practices that
tend to bring about monopoly or to lessen or destroy competition;

(e) To encourage the most efficient and economic marketing prac-
tices; and

(f) To regulate the business of insurance in a manner that will pre-

clude application of federal antitrust laws.
CommeNnT: This formulation of the purposes of rate regulation reflects
the close interrelationship between rate regulation and competition. The
wise commissioner (and the wise legislature) will make competition do as
much of the regulatory job as possible. On the whole, the insurance mar-
ket is fairly competitive, and attention directed to making it more so will
be more rewarding than effort directed to the regulation of particular
rates.

In an ideal market, competition would produce the same rates that an
ideal regulator would approve; in fact, regulation should be seeking the
level of rates that a hypothetical perfect free market would set. But
because competition is not perfect, it cannot be relied on completely.

625.02 DEFINITIONS. In this chapter, unless contrary to context:

(1) “Supplementary rate information” includes any manual or plan
of rates, statistical plan, classification, rating schedule, minimum pre-
mium, policy fee, rating rule, rate-related underwriting rule and any other
information prescribed by rule of the commissioner.

(2) “Rate service organization” means any person, other than an
employe of an insurer, who assists insurers in rate making or filing by:
(a) Collecting, compiling and furnishing loss or expense statistics;

(b) Recommending, making or filing rates or supplementary rate
information; or by

(c) Advising about rate questions, except as an attorney giving
legal advice.

(3) “Market segment” means any line or kind of insurance or, if it
is described in general terms, any subdivision thereof or any class of risks
or combination of classes.

625.03 SCOPE OF APPLICATION. This chapter applies to all kinds
and lines of direct insurance written on risks or operations in this state
by any insurer authorized to do business in this state, except:

(1) Ocean marine insurance;

(2) Workmen’s compensation insurance;

(3) Contracts issued by fraternal benefit socieites;

(4) Life insurance other than credit life insurance; and

(5) Variable and fixed annuities.

(6) Group and blanket accident and sickness insurance other than
credit accident and sickness insurance.

625.04 EXEMPTIONS. The commissioner may by rule exempt any
person or class of persons or any market segment from any or all of the pro-
visions of this chapter, if and to the extent that he finds their application
unnecessary to achieve the purposes of this chapter.

625.11 RATE STANDARDS. (1) GeneraL. Rates shall not he ex-
cessive, inadequate or unfairly discriminatory, nor shall an insurer charge
any rate which if continued will have or tend to have the effect of de-
stroying competition or creating a monopoly.
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(2) Excessiveness. (a) Competitive market. Rates are presumed
not to be excessive if a reasonable degree of price competition exists at the
consumer level with respect to the class of business to which they apply.
Tn determining whether a reasonable degree of price competition exists,
the commissioner shall consider all relevant tests including:

1. The number of insurers actively engaged in the class of business;

2. The existence of rate differentials in that class of business; ‘

3. Whether long-run profitability for insurers generally of the class of
business is unreasonably high in relation to its riskiness.

(b) Noncompetitive market. If such competition does not exist,
rates are excessive if they are likely to produce a long run profit that is
unreasonably high in relation to the riskiness of the class of business, or
if expenses are unreasonably high in relation to the services rendered.

(3) InabEQuUAacy. Rates are inadequate if they are clearly insufficient,
together with the investment income attributable to them, to sustain
projected losses and expenses in the class of business to which they
apply.

"~ (4) Unrar DiscriMiNaTION. One rate is unfairly discriminatory in
relation to another in the same class if it clearly fails to reflect equitably
the differences in expected losses and expenses. Rates are not unfairly
discriminatory because different premiums result for policyholders with
like loss exposures but different expense factors, or like expense factors
but different loss exposures, so long as the rates reflect the differences
with reasonable accuracy. Rates are not unfairly diseriminatory if they
are averaged broadly among persons insured under a group, franchise or
blanket policy.

ComMENT: Sub. (1) continues the established standards of ss. 203.32 (1),
204.39 (1) (d) and of statutes in other states. The last part of this sub-
section is new and supplements the basic rate standards. Such rates might
be defined as “inadequate” but that would distort the proper meaning of
inadequate. The setting of rates that will destroy competition may not
result in inadequate rates but should not be permitted, anyway. This por-
tion of the subsection should eventually be transferred to the chapter on
Unfair Trade Practices, when it is rewritten.

Subs. (2), (3) and (4) try to give more concreteness and specificity
to the very general standards of sub. (1). The language is new. It re-
flects an attempt to define concepts that are difficult to define for statu-
tory purposes.
~ Sub. (2) ties the notion of excessiveness to unreasonable profits. Ob-
viously there is much uncertainty left in the definition but the problem is
lessened, since the standard to be conformed to is no longer the “right”
rate, but one that is not clearly too high by reason of producing an un-
reasonable profit. Par. (a) assumes that very rarely could an “excessive”
rate develop in a competitive market.

Sub. (3) makes a rate adequate if an insurer can afford to offer it,
whatever its competitive effect. Of course there can be unfair competitive
practices carried out with “adequate” rates, with the intention of later
exploiting a monopolistic or oligopolistic position. Sub. (1) deals with that
special problem. The investment income attributable to particular rates
would include that derived from unearned premium reserves and loss re-
serves, but not that derived from other funds of the insurer. Under this
liberal type of rate law, no greater specificity than that provided here
would be useful.

There is no reason that the law should prevent an insurer, particularly
a mutual, that does not have the usual “growth” psychology and chooses to
“top out” in size and thereafter operate without generating any additional
surplus, or even an insurer which wishes to contract and gradually reduce
its surplus (and the size of its clientele), from doing so. There is a built-in
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discipline against such a course of action having an untoward effect on the
market by the eventual exhaustion of the surplus. In other words, it
seems silly to compel an insurer to make a profit, as was done in Hartford
Mutual Ins. Co. v. Virginia, (1960), 201 Va. 491, 112 S.E. 2d 142. Of course,
particular attention should be paid to solvency in such cases.

The second sentence of sub. (4) is inserted to make it clear that group
marketing of all hranches of insurance is hereby expressly authorized.
Nothing else can be found in our economic mythology quite so absurd
as the notion that it is “unfairly discriminatory” to give insurance buyers
the advantages of mass marketing. Existing prohibitions against or limi-
tations upon group insurance are anti-competitive and suggestions for con-
tinuing them come ungraciously out of the mouths of an industry that not
only claims to be competitive but seeks to produce an even more competi-
tive market

625.12 RATING METHODS. In determining whether rates comply
with the standards under s. 625.11, the following criteria shall be applied:

(1) Basic Facrors 1IN RaTes. Due consideration shall be given to
past and prospective loss and expense experience within and outside of
this state, to catastrophe hazards and contingencies, to trends within and
outside of this state, to loadings for leveling premium rates over time or
for dividends or savings to be allowed or returned by insurers to their
policyholders, members or subscribers, and to all other relevant factors,
including the judgment of technical personnel.

(2) Cuasswrrcation. Risks may be classified in any reasonable way for
the establishment of rates and minimum premiums, except that classi-
fications may not be based on race, color, creed or national origin. Rates
thus produced may be modified for individual risks in accordance with
rating plans or schedules which establish reasonable standards for meas-
uring probable variations in hazards, expenses, or both.

(3) Expenses. The expense provisions included in the rates to be used
by an insurer may reflect the operating methods of the insurer and, so far
as it is credible, its own expense experience.

(4) ProrITs. The rates may contain an allowance permitting a profit
that is not unreasonable in relation to the riskiness of the class of business.

CommenTt: Sub. (1) follows fairly closely ss. 203.32 (3) (a) 3 and 204.39
(1) (a) but has been slightly rearranged, perhaps in a more logical order.

Sub. (2) follows generally the form and substance of s. 204.39 (1) (¢),
but with the addition of the “civil rights” language, which is of course
not new public policy in this state.

Sub. (3) is patterned after s. 20439 (1) (b), and is permissive, not
mandatory.

Sub. (4) deliberately speaks only of “profit”, not “underwriting
profit”. The industry insistence on the latter has been one of the classic
cases of falling into a trap of one’s own making. Underwriting profit is
totally irrelevant. What is important is investor’s profit. It should be
reasonable, and that means reasonably adequate as well as not excessive.
Probably it has been inadequate for many lines in recent years. But the
solution is not to argue against the consideration of investment income, an
industry position that is theoretically indefensible and is now proving to
be politically inept. Rather, it is to urge recognition that insurers deserve
to make an “adequate” but “reasonable” profit. So far as this chapter is
concerned, the regulation is only structured to prevent an unconscionable
profit.

625.13 FILING OF RATES. Every authorized insurer and every rate
service organization licensed under s. 625.31 which has been designated by
any insurer for the filing of rates under s. 625.15 (2) shall file with the
commissioner all rates and supplementary rate information and all
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changes and amendments thereof made by it for use in this state within
30 days after they become effective.

ComMEeNT: This provision gives the commissioner the minimum informa-
tion he needs in order to keep a full overview of the market situation.
With this general information he will be able to concentrate his attention
on those areas where competition is lacking or is not operating properly.
The commissioner could require regular rate filings under his general
powers, [proposed s. 601.42 (1) ], but it seems useful and desirable to es-
tablish a special statutory obligation here. Useless filings in areas where
regulatory concern is unnecessary can be avoided by exercising the author-
ity under s. 625.04.

There is no change in procedure. Bureau members or subscribers
using bureau rates need not file these rates but may refer to the bureau
filings. See s. 625.15 (2).

625.14 FILINGS OPEN TO INSPECTION. Each filing and any sup-
porting information filed under this chapier shall, as soon as filed, be
open to public inspection at any reasonable time. Copies may be obtained
by any person on request and upon payment of a reasonable charge
therefor.

CommeNT: This section represents an advance in the 1967 legislature, by
ch. 272, which opened filings to public inspection as soon as they are
made, rather than only after they are in effect. It is covered also by pro-
posed s. 601.46 (4), but the specific reference seems desirable here, be-
cause of the importance of the case.

625.15 DELEGATION OF RATE MAKING AND RATE FILING OB-
LIGATION. (1) Rarte Makinc. An insurer may itself establish rates and
supplementary rate information for any market segment based on the fac-
tors in s. 625,12, or it may use rates and supplementary rate information
prepared by a rate service organization, with average expense factors de-
termined by the rate service organization or with such modification for
its own expense and loss experience as the credibility of that experience
allows.

~ (2) Rate Fming. An insurer may discharge its obligation under s.
625.13 by giving notice to the commissioner that it uses rates and sup-
plementary rate infomation prepared by a designated rate service organi-
zation, with such information about modifications thereof as are necessary
fully to inform the commissicner. The insurer’s rates and supplementary
rate information shall be those filed from time to time by the rate service
organization, including any amendments thereto as filed, subject, however,
to the modifications filed by the insurer.

CoMMENT: Sub. (1) reflects a basic departure from previous rate regula-
ory philosophy. In effect it encourages an insurer using bureau rates to
modify the rates to reflect its own expense experience. In doing this, the
law seeks to achieve the more efficient marketing and the elimination of
wasteful practices mentioned in s. 625.01 (2) (e).

Of course, a competitively oriented rating law such as this one will not
provide for active regulatory intervention to ensure what this section
directs, but it sets the standard and relies mainly on competition to
achieve the goal.

625.21 DELAYED EFFECT OF RATES. (1) Rute InstriTUTING DE-
LAYED ErrEcT. If the commissioner finds that competition is not an effec-
tive regulator of the rates charged or that a substantial number of com-
panies are competing irresponsibly through the rates charged, or that there
are widespread violations of this chapter, in any kind or line of insurance
or subdivision thereof or in any rating class or rating territory, he may
promulgate a rule requiring that in the kind or line of insurance or sub-
division thereof or rating class or rating territory comprehended by the
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finding any subsequent changes in the rates or supplementary rate in-
formation be filed with him at least 15 days before they become effective.
He may extend the waiting period for not to exceed 15 additional days
by written notice to the filer before the first 15-day period expires.

(2) SvupporTING DATA. By rule, the commissioner may require the
filing of supporting data as to any or all kinds or lines of insurance or sub-
divisions thereof or classes of risks or combinations thereof as he deems
necessary for the proper functioning of the rate monitoring and regulating
process. The supporting data shall include:

(a) The experience and judgment of the filer, and, to the extent it
wishes or the commissioner requires, of other insurers or rate service
organizations;

(b) Its interpretation of any statistical data relied upon;

(c) Descriptions of the actuarial and statistical methods employed
in setting the rates; and

(d) Any other relevant matters required by the commissioner.

(3) ExpiraTion or RULE. A rule promulgated under sub. (1) shall ex-
pire no more than one year after issue. The commissioner may renew it
after a hearing and appropriate findings under sub. (1).

(4) SurporTING INFORMATION. Whenever a filing is not accompanied
by such information as the commissioner has required under sub. (2), he
may so inform the insurer and the filing shall be deemed to be made
when the information is furnished.

CommeENT: This section offers a method which, in practical effect, can re-
store the prior approval mechanism for a limited time only (one year).
The thrust of this law is more liberal than the existing prior approval
system, however. The rule does not necessarily require supporting data,
but leaves it explicitly to the commissioner to decide when he needs and
wants it. If it is required, however, the supporting data ordinarily should
be essentially what has been required, as in s. 203.32 (4) (b). The pre-
sumption is against permanence of the restoration—a new rule will be
required each year to keep prior approval in effect. Moreover, it is con-
templated that the deemer clause wiil be regularly used, partly because
the commissioner and the insurers will become habituated to a lesser de-
gree of intervention in the rate making process. Finally, the commis-
sioner’s rule under this section only changes from a use-and-file to a
file-and-wait practice—there is no compulsion on him to go further to
prior approval though under s. 625.22 he may disapprove and thus, in prac-
tice, force a prior approval.

Thus, this section represents a liberalization of the present law, even
for cases within the rule.

625.22 DISAPPROVAL OF RATES. (1) OrpEr IN EVENT oF VIOLATION.
If the commissioner finds after a hearing that a rate is not in compliance
with s. 625.11, he shall order that its use be discontinued for any policy
issued or renewed after a date specified in the order.

(2) Trminc oF OrDER. The order under sub. (1) shall be issued within

30 days after the close of the hearing or within such reasonable time ex-
tension as the commissioner may fix.

(3) AprprovaL oF SUBSTITUED RATE. Within one year after the effec-
tive date of an order under sub. (1), no rate promulgated to replace a
disapproved one may be used until it has been filed with the commissioner
and not disapproved within 30 days thereafter.

(4) IntEriM RaTEs. Whenever an insurer has no legally effective
rates as a result of the commissioner’s disapproval of rates or other act,
the commissioner shall on request specify interim rates for the insurer
that are high enough to protect the interests of all parties and may order
that a specified portion of the premiums be placed in an eserow account
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approved by him. When new rates become legally effective, the commis-
sioner shall order the escrowed funds or any overcharge in the interim
rates to be distributed appropriately, except that refunds to policyholders
that are de minimis shall not be required.

ComMENT: This section provides for the process of disapproval of rates,
whether before, after or without filing. The procedural details are dealt
with adequately in proposed ch. 601, the Administration of the Insurance
Law. Where the formal act of rate approval has disappeared and the
formal order of disapproval of rates is a normal but merely occasional ac-
tion of the commissioner, the order procedure of ch. 601 is perfectly ade-
quate. Rate regulation is not a place for formal, quasi-litigious proceed-
ings. The process is a very technical one better suited to less formal
processes. However, hearing and judicial review are preserved as essen-
tial elements of “due process”, despite their cumbersomeness in applica-
tion to rate regulation. :

No one other than the insurer and the cornmissioner should have a
formal place in rate procedures—i.e. should have “standing”. It is the
commissioner’s job to protect the public and any remedies against him
should not be built into the rate review procedure but should be more gen-
eral and applicable to any malfeasance or nonfeasance in office. To achieve
this objective, it is not necessary actually to deny third parties “standing”—
they had it before only when it was specified in the statute that “ag-
grieved persons” had standing.

Sub. (1) of course does not contemplate any miscalled “renewal”
cases where a policy is “renewed” at agreed rates by virtue of a contractual
provision requiring it. Interference with established contract rights
would have to be authorized in much more explicit terms.

Sub. (3) will prevent an insurer from evading the effects of disap-
proval of filings when engaged in controversy with the commissioner.
If a rate is disapproved, a more siringent procedure is triggered for one
year. Then the more expeditious procedure is automatically restored.

625.23 SPECIAL RESTRICTIONS ON INDIVIDUAL INSURERS. The
commissioner may by order require that a particular insurer file any or
all of its rates and supplementary rate information 15 days prior to their
effective date, if and to the extent that he finds, after a hearing, that the
protection of the interests of its insureds and the public in this state re-
quires closer supervision of its rates because of the insurer’s financial con-
dition or rating practices. He may extend the waiting period for any filing
for not to exceed 15 additional days by written notice to the insurer be-
fore the first 15-day period expires. A filing not disapproved before the
expiration of the waiting period shall be deemed to meet the requirements
of this chapter, subject to the possibility of subsequent disapproval under
s. 625.22.

ComMENT: One purpose of this section is to prevent “flash filings” to
circumvent the “use-and-file” provisions of s. 625.13. The other and prob-
ably more important reason is that a particular insurer may need closer
surveillance either because of its financial weakness or because of its
rating practices. _

It would be possible to move, under this section, to a de facto prior
approval requirement on the particular insurer, but only in severe cases
would full prior approval be required. In most instances the more limited
sanction of a delayed “file-and-use” would suffice. But the commissioner
need not let the deemer period run without action. This section is in a
sense a counterpart to the proposed restricted insurer provisions of s.
620.02 (investments) and s. 611.02 (domestic insurance corporations).

625.31 OPERATION AND CONTROL OF RATE SERVICE ORGANI-
ZATIONS. (1) License Required. No rate service organization shall pro-
vide any service relating to the rates of any insurance subject to this
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chapter, and no insurer shall utilize the services of such organization for
such purposes unless the organization has obtained a license under s. 625.32.

(2) AvarasiLITY oF SERvICES. No rate service organization shall re-
fuse to supply any services for which it is licensed in this state to any
insurer authorized to do business in this state and offering to pay the fair
and usual compensation for the services.

CoMmmMeEeNnT: Sub. (1) continues the prohibition against financial aid to
certain organizations by insurers, implementing it by a licensing require-
ment that is somewhat expanded from present law but not burdensome.
Most of the requirements are already found in ss. 201.60, 203.32 (6),
204.42, etc., but are made more broadly applicable to all relevant organi-
zations.

625.32 LICENSING. (1) AprpprLicATION. A rate service organization
applying for a license as required by s. 625.31 shall include with its appli-
cation:

(a) A copy of its constitution, charter, articles of organization, agree-
ment, association or incorporation, and a copy of its bylaws, plan of opera-
tion and any other rules or regulations governing the conduct of its busi-
ness;

(b) A list of its members and subscribers;

{(¢) The name and address of one or more residents of this state upon
whom notices, process affecting it or orders of the commissioner may be
served;

(d) A statement showing its technical qualifications for acting in the
capacity for which it seeks a license; and

(e) Any other relevant information and documents that the com-
missioner may require.

(2) Cuance or CircuMSTANCES. Every organization which has applied
for a license under sub. (1) shall thereafter promptly notify the commis-
sioner of every material change in the facts or in the documents on which
its application was based.

(3) GranTING OF LICENSE. If the commissioner finds that the appli-
cant and the natural persons through whom it acts are competent, trust-
worthy, and technically qualified to provide the services proposed, and
that all requirements of law are met, he shall issue a license specifying the
authorized activity of the applicant. He shall not issue a license if the pro-
posed activity would tend to create a monopoly or to lessen or destroy
price competition.

(4) DuratioN, Licenses issued pursuant to this section shall re-
main in effect until the licensee withdraws from the state or until the
license is suspended or revoked.

(5) AMENDMENTS TO CONSTITUTION AND ByLaws. Any amendment to a
document filed under sub. (1) (a) shall be filed at least 30 days before it
becomes effective. Failure to comply with this subsection shall be a
ground for revocation of the license granted under sub. (3).

CommMeENT: Sub. (1) continues the thrust of ss. 201.60 (1), 203.32 (6) (a),
and 204.42 (2), but implements it through a licensing requirement.

Sub, (4) makes licenses continuing.

625.33 BINDING AGREEMENTS BY INSURERS. No insurer shall
assume any obligation to any person other than a policyholder or other
companies under common control to use or adhere to certain rates or
rules, and no other person shall impose any penalty or other adverse con-
sequence for failure of an insurer to adhere to certain rates or rules.
ComMEeNT: This section is consistent with traditional law. See e.g. ss.
203.32 (6) (e) and 20332 (13) (c). It is an important provision for
preserving the conditions of open competition in accordance with anti-
trust principles.
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625.34 RECORDING AND REPORTING OF EXPERIENCE. The
commissioner shall promulgate or approve reasonable rules, including
rules providing statistical plans, for use thereafter by all insurers in the
recording and reporting of loss and expense experience, in order that the
experience of such insurers may be made available to him. No insurer
shall be required to record or report its experience on a classification basis
inconsistent with its own rating system. The commissioner may designate
one or more rate service organizations to assist him in gathering such ex-
perience and making compilations thereof, which shall be made available
to the public.

ComMmMENT: This section follows generally s. 203.32 (13) (a).

625.35 EXAMINATION OF RATE SERVICE ORGANIZATIONS. (1)
Powsr To ExaMINg. (a) Rate service organizations. Whenever he deems
it necessary in order to inform himself about any matter related to the
enforcement of the insurance laws, the commissioner may examine the
affairs and condition of any rate service organization under s. 625.31 (1).

(b) Collateral examinations. So far as reasonably necessary for an
examination under par. (a), the commissioner may examine the accounts,
records, documents or evidences of transactions, so far as they relate to
the examinee, of any officer, manager, general agent, employe, person who
has executive authority over or is in charge of any segment of the exami-
nee’s affairs, person controlling or having a contract under which he has
the right to control the examinee whether exclusively or with others, per-
son who is under the control of the examinee, or any person who is
under the control of a person who controls or has a right to control the
examinee whether exclusively or with others.

(¢) Awvailability of records. On demand every examinee under par.
(a) shall make available to the commissioner for examination any of its
own accounts, records, documents or evidences of transactions and any
of those of the persons listed in par. (b).

(2) Duty to examine. The commissioner shall examine every li-
censed rate service organization at intervals to be established by rule.

(3) Awuprrs or ActuariaL Evarvarions. In lieu of all or part of an
examination under subs. (1) and (2), or in addition to it, the commis-
sioner may order an independent audit by certified public accountants
or actuarial evaluation by actuaries approved by him of any person subject
to the examination requirement. Any accountant or actuary selected shall
be subject to rules respecting conflicts of interest promulgated by the com-
missioner. Any audit or evaluation under this subsection shall be subject
to subs. (6) to (15), so far as appropriate.

(4) ALTERNATIVES TO ExaMINATION, In lieu of all or part of an exami-
nation under this section, the commissioner may accept the report of an
audit already made by certified public accountants or actuarial evalua-
tion by actuaries approved by him, or the report of an examination made
by the insurance department of another state.

(5) PURPOSE AND SCOPE OF EXAMINATION. An examination may but
need not cover comprehensively all aspects of the examinee’s affairs and
condition, The commissioner shall determine the exact nature and scope
of each examination, and in doing so shall take into account all relevant
factors, including but not limited to the length of time the examinee has
been operating, the length of time he has been licensed in this state, the
nature of the services provided, the nature of the accounting records
available and the nature of examinations performed elsewhere.

(6) OrpER OF ExaMINATION. For each examination under this section,
the commissioner shall issue an order stating the scope of the examination
and designating the examiner in charge. Upon demand a copy of the
order shall be exhibited to the examinee.
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(7) Access To ExaAMINEE. Any examiner authorized by the commis-
sioner shall, so far as necessary to the purposes of the examination, have
access at all reasonable hours to the premises and to any books, records,
files, securities, documents or property of the examinee and to those of
persons under sub. (1) (b) so far as they relate to the affairs of the
examinee,

(8) CoorrraTioN. The officers, employes and agents of the examinee
and of persons under sub. (1) (b) shall comply with every reasonable re-
quest of the examiners for assistance in any matter relating to the exami-
nation. No person shall obstruct or interfere with the examination in any
way other than by legal process.

(9) CorrecTiON OF Booxks. If the commissioner finds the accounts
or records to be inadequate for proper examination of the condition and
affairs of the examinee or improperly kept or posted, he may employ ex-
perts to rewrite, post or balance them at the expense of the examinee.

(10) REerorT oN ExaMination. The examiner in charge of an examina-
tion shall make a proposed report of the examination which shall include
such information and analysis as is ordered in sub. (6), together with the
examiner’s recommendations. Preparation of the proposed report may
include conferences with the examinee or his representatives at the option
of the examiner in charge. The proposed report shall remain confidential
until filed under sub. (11).

(11) Apoprion AND Firing oF ExaminaTioN REPORT. The commis-
sioner shall serve a copy of the proposed report upon the examinee.
Within 20 days after service, the examinee may serve upon the commis-
sioner a written demand for a hearing on the contents of the report. If a
hearing is demanded, the commissioner shall give notice and hold a hearing
under ch. 227, except that on demand by the examinee the hearing shall
be private. Within 60 days after the hearing or if no hearing is demanded
then within 60 days after the last day on which the examinee might have
demanded a hearing, the commissioner shall adopt the report with any
necessary modifications and file it for public inspection, or he shall order
a new examination.

(12) Copy rFor Examinee. The commissioner shall forward a copy of
the examination report to the examinee immediately upon adoption, except
that if the proposed report is adopted without change, the commissioner
need only so notify the examinee.

(13) Cories For Boarp. The examinee shall forthwith furnish copies
of the adopted report to each member of its board of directors or other
governing board.

(14) Coriks ror OTHER PERsONS. The commissioner may furnish, with-
out cost or at a price to be determined by him, a copy of the adopted report
to the insurance commissioner of each state in the United States and of
each foreign jurisdiction in which the examinee is licensed and to any other
interested person in this state or elsewhere.

(15) ReporRT As EvipEncE. In any proceeding by or against the ex-
aminee or any officer or agent thereof the examination report as
adopted by the commissioner shall be admissible as evidence of the facts
stated therein. In any proceeding by or against the examinee, the facts
asserted in any report properly admitted in evidence shall be presumed
to be true in the absence of contrary evidence.

(16) Costs 10 BE Palp BY ExaminNee. The reasonable costs of an
examination under this section shall be paid by the examinee except as
provided in sub. (19). The costs shall include the salary and expenses
of each examiner and any other expenses which may be directly appor-
tioned to the examination.
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(17) Dury o Pay. The amount payable under sub. (16) shall become
due 10 days after the examinee has been served a detailed account of the
costs.

(18) Deposit. The commissioner may require any examinee, before
or from time to time during an examination to deposit with the state
treasurer such deposits as the commissioner deems necessary to pay the
costs of the examination. Any deposit and any payment made under
subs. (16) and (17) shall be credited to the appropriation under s. 20.145
(1) ().

(19) Exemprions. On the examinee’s request or on his own motion,
the commissioner may pay all or part of the costs of an examination from
the appropriation under s. 20.145 (1) (g) whenever he finds that because of
the frequency of examinations or other factors, imposition of the costs
would place an unreasonable burden on the examinee. The commissioner
shall include in his annual report information about any instance in
which he applied this subsection.

(20) Rerautation. Deposits and payments under subs. (16) to (19)

shall not be deemed to be a tax or license fee within the meaning of any
statute. If any other state charges a per diem fee for examination of ex-
aminees domiciled in this state, any examinee domiciled in that other
state shall be required to pay the same fee when examined by the insur-
ance office of this state.
CoMMENT: This section parallels proposed ss. 601.43, 601.44, and 601.45,
suitably adapted to cover only rate service organizations. As soon as ch.
601 is enacted, this section can be dropped, since ss. 601.43, 601.44 and
601.45 are framed in general terms to apply to all licensees.

SecTION 24. Chapter 631 of the statutes is created to read:

CHAPTER 631.
InsuraNcE CONTRACTS GENERALLY.
631.36 Termination of insurance contracts.

- PreLiMiNARY CoMmENT: Chapter 631 will deal with insurance con-
tracts generally. This particular section, however, is designated to deal
more broadly with some of the problems that have arisen from cancellation
and nonrenewal of policies. Whether the problems are serious or not is
less clear than that they are a matter of great annoyance. The most
pressing of them are dealt with by s. 204.341, introduced by Laws of 1967,
ch. 337, and applicable only to automobile insurance. The principles of
that enactment, however, deserve quite general application.

This legislation should give better assurance that a policyholder will
get a product on which he can rely despite the wish of an insurer to cancel
the policy during its term. It prohibits cancellation by the insurer in all
lines that are subject to approval of policy forms. The permissible grounds
for cancellation are nonpayment of premium and such other grounds as
may be specified in the policy, subject to disapproval by the commissioner.
Midterm cancellations should be restricted to unforseeable changes in the
hazard of such a serious degree that the insurer cannot be expected
to wait until expiration of the policy in order to be relieved of the risk.
Cancellation would also be permitted with a requirement of justification
during the first 60 days of the policy termn. The insurer must also give
the .policyholder 30 days notice of nonrenewal. For the average in-
dividual who purchases property or liability insurance, much of the value
of his insurance lies in the fact that he may rely on the security of his
property to insulate his savings from disasters beyond his control and
give him some peace of mind. If an insurer may cancel a policy at mid-
term without justification, or may decline to renew without sufficient
notice, these values are undermined.
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The privilege of cancellation is an aspect of freedom of contract,
hut that notion has doubtful relevance in today’s insurance market. All
too oiten, cancellation has been exercised with no better reason than
timidity in the underwriter who has acted on the basis of guess, hunch,
and inadequate information. As a result, the public has recently de-
manded and secured protection against certain kinds of cancellation.

Early cancellation clauses have been carried into present day insurance
policies in substantially the same form. But whereas at an early date, the
contract was one between equals, at the present time the parties are not
equal. The individual buyer lacks the economic power, bargaining posi-
tion, and sophistication to deal on an equal basis with the insurer, Because
of these changes in conditions, the entire theory underlying cancellation
clauses should be reexamined.

The cancellation privilege has already been significantly curtailed in
some situations, while remaining completely a matter of free contract
in others.

Thus life insurance policies are required by statute to be incontesta-
ble, i.e. noncancellable, after they have been in force for a specified period.

Recognizing that arbitrary cancellation of automobile liability insur-
ance was a serious problem, the insurance industry in 1960 attempted to
meet it on a voluntary basis. Most writers of automobile insurance
adopted a new policy endorsement restricting the company’s right to can-
cel, reduce or refuse to renew automobile liability coverages. This volun-
tary response by the industry did not, however, solve the problem com-
pletely.

There is little disagreement about the objectives of this section, which
secks only to ensure for all policyholders the fair treatment in contract
relationships that wise insurers give as a matter of course. There is
much more disagreement about how the objective can be best and most
fairly worked out. The problems of preparing an adequate statute dealing
with termination of insurance contracts are many: they include the truly
chaotic underlying common law on the subject of contract termination
and renewal, the great variety of procedures now used or historically ap-
plied by the insurance business, which vary not only from line to line of
insurance but even, within lines, from company to company, the ambigu-
ity of terminology and especially the many senses in which the word “re-
newal” is used, and the fact that a great variety of discrete problems exist.
More and more keep surfacing as work proceeds on the subject.

Of necessity, this section has dealt with only the most obvious prob-
lems, and will need to be supplemented later. It seems desirable, despite
complexity and variety of practice, to deal with the subject as broadly as
possible rather than attempt to build a crazy-quilt of laws to accommodate
a crazy-quilt of practices.

631.36 TERMINATION OF INSURANCE CONTRACTS. (1) Scope
or AprLicaTION. (a) General. This section shall apply to all contracts of
insurance the general terms of which are required to be approved or are
subject to disapproval by the commissioner, except as otherwise provided
by statute or by rule under par. (c).

(b) Contracts more favorable to policyholder. The contract may
provide terms more favorable to policyholders than are required by
this section.

(c) Exemption by rule. The commissioner may by rule exempt from
this section classes of insurance contracts where the policyholders do not
need protection against arbitrary termination.

(d) Other rights. The rights provided by this section shall be in
addition to and shall not prejudice any other rights the policyholder may
have at common law or under other statutes. _

(e) Construction. Nothing in this section shall be construed to pre-
vent the rescission or reformation of any life or disability insurance con-
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tract not otherwise denied by the terms of the contract or by any other
statute.

(2) MimTtERM CANCELLATION. (a) Permissible grounds. No insurance
policy that has been in effect for at least 70 days or that has been re-
newed may be canceled by the insurer prior to the expiration of the
agreed term or one year from the effective date of the policy or renewal,
whichever is less, except on any one of the following grounds:

1. Failure to pay a premium when due; and

2. Such grounds as are specified in the policy. The commissioner
shall not disapprove grounds for cancellation specified in the policy which
are reasonably necessary to protect the insurer against material misrepre-
sentations and against substantial changes in the risk it has assumed, ex-
cept to the extent that it should reasonably foresee such changes.

(b) Notice. No cancellation under par. (a) shall be effective until in
the case of par. (a) 1 at least 10 days and in the case of par. (a) 2 at
least 30 days after the first class mailing or delivery of a written notice
to the policyholder.

(3) AnNIVERSARY CANCELLATION. A policy issued for a term longer
than one year may be canceled by the insurer by giving notice 30 days
prior to any anniversary date, as provided in sub. (4) (a) for nonrenew-
als.

(4) NonNreNEWAL. (a) Notice required. Subject to sub. (2), a policy-
holder has a right to have his policy renewed, on the terms then being
applied by the insurer to persons similarly situated, for an additional
period of time equivalent to the expiring term if the agreed term is a year
or less, or for one year if the agreed term is longer than one year, unless
at least 30 days prior to the date of expiration provided in the policy the
insurer mails first class or delivers to him a notice of intention not to re-
new the policy beyond the agreed expiration date.

(b) “Exceptions. This subsection shall not apply if the policyholder
has accepted replacement coverage or has requested or agreed to nonre-
newal, or if the policy is expressly designated as nonrenewable by a
clause approved or deemed to be approved by the commissioner.

(5) ReEnewaL wiTH ALTERED TErMS. If the insurer offers or pur-
ports to renew the policy but on different terms, including different
rates, the policyholder shall, for 30 days after he receives notice calling
his attention to the changes in the policy, have the option of canceling it.
If he elects to cancel, the insurer shall refund to him the excess of the
premium paid by him above the pro rata premium for the expired portion
of the new term.

(6) InrormaTION ABOUT GROUNDS. If a notice of cancellation or non-
renewal under this section does not state with reasonable precision the
facts on which the insurer’s decision is based, the insurer must supply
that information within 5 days after receipt of a written request by the
policyholder. No notice shall be effective unless it contains adequate in-
formation about the policyholder’s right to make such request.

(7) InrForMATION ABOUT Prans. No notice under this section shall be
effective unless it contains adequate instructions enabling the policy-
holder to apply for insurance through any voluntary or mandatory risk-
sharing plan under ch. 619 existing at the time of the notice, for which
the policyholder may be eligible.

(8) Imnrunity. There shall be no liability on the part of and no
cause of action of any nature shall arise against any insurer, its authorized
representative, ifs agents, its employes, or any firm, person or corporation
furnishing to the insurer information as {o reasons for cancellation or non-
renewal, for any statement made by them in complying with this section,
or for the providing of information pertaining thereto.
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(9) PronisrTED CANCELLATION AND NONRENEWAL, No insurer shall can-
cel or refuse to renew an automobile liability insurance policy solely be-
cause of the age, residence, race, color, creed, national origin, ancestry or
occupation of anyone who is an insured.

SeEcTION 25, 645.63 (5) of the statutes is repealed and recreated to
read:

645.63 (5) CrarMs Unper SEcURITY Funp. The state treasurer as cus-
todian of the insurance security fund may file a claim with the liquidator
for all claims to which the fund has been subrogated under s. 646.14 (1).

SecTioN 26. Chapter 646 of the statutes is created to read:

CHAPTER 646.
INSURANCE SECURITY Funb.

646.01 Scope, purpose and construction.

646.02 Organization and administration of fund.

646.03 Board of the fund.

646.04 Custody of assets.

646.05 Investments.

646.11 Eligible claims.

646.12 Procedure for payment.

646.13 Appeal and review.

646.14 Subrogation and cooperation.

646.21 Assessments.

646.22 Disposal of unused assets.

646.23 Transition provisions for workmen’s compensation security
funds.

646.31 Unfair trade practices.

PreLivinary CommenT: The principal goal of insurance regulation
has always been to prevent insurer insolvencies. It is pursued in various
ways. The law prescribes minimum capital and surplus requirements.
Department examiners regularly examine licensed companies to ensure
that they measure up to appropriate standards of financial and manage-
ment strength; the department may and does conduct a special examina-
tion of any company whenever it wishes and the annual financial reports
of licensed companies are audited to verify compliance with the law.

The justification for this emphasis on solidity is not to protect a pri-
vate business from the vicissitudes of competition nor the consequences of
inefficiency. It is to assure that insurers can pay what they owe, for in
the case of insurers, unlike other corporations, the insolvency of the seller
destroys, often completely, the value to the buyer of what has already been
sold and paid for.

Insurer insolvencies are infrequent, but when an insurer does become
insolvent, its policyholders suddenly find that the risks they thought they
had transferred were not transferred at all. The public should not have
to acquiesce in the serious financial consequences of even the unlikely
insolvency of an insurer, when the very existence of the insurance in-
dustry is largely the result of a legitimate desire and need to get rid of
risk.

Wisconsin has been fortunate in having a small number of insolvencies,
but they do occur even here. Moreover, the nationwide history of insolven-
cies should serve as a warning that even worse experience is possible.

Most insolvencies come from 3 categories of causes:

1. Catastrophic events, such as hurricanes or floods, and economic
depressions;

2. Poor management, involving inadequate underwriting standards,
marketing errors which reduce premium volume, under-reserving and
inept investment techniques; and
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3. Dishonest management, which converts company funds for personal
use, falsifies assets, or enters into such “milking” schemes as fictitious
reinsurance.

Some of these causes of insolvency can be detected enough in advance
for a determined and qualified regulatory agency to prevent the insol-
vency or at least to start liquidation while funds are still available to pay
all obligations to policyholders. On some occasions, the frequent and
thorough surveillance of problem companies by the expert professional
staff of the better insurance departments has revealed deteriorating
financial conditions early enough for the company to be saved by prompt
and forceful remedial measures. The techniques of regulating for sol-
vency are crucial and their constant improvement is a matter of highest
priority. A

Nevertheless, it is also evident that some causes of insolvency cannot
be detected in time for remedial measures. Then the fact that relatively
few insolvencies occur in Wisconsin is small comfort to those policyholders
and third party claimants whose losses cannot be paid in full or who face
long delays in payment because of the insolvency. In the usual insolvency,
not enough money is left to pay all legitimate claimants in full, and even
though under ch. 645, the more important claims have a preference, some
socially important claims must still be denied. Characteristically, in the
past the dividends in liquidations have probably averaged less than 50
cents on the dollar.

Even when full payment is ultimately made, as it sometimes is, liqui-
dation cannot be carried on hastily and serious hardship may result from
the delay. Sound business judgment dictates that the liquidator first con-
serve and then search, somelimes at length, for the best market for the
saleable assets of the insolvent company. The New York liguidation of
Preferred Accident Insurance Company, which finally paid 100 cents on the
dollar, lasted seven years. The average length of time for liquidating
companies is even longer, even without full payment.

Insolvencies affect policyholders in all lines of insurance, not only in
those now covered by security funds. In fact, workmen’s compensation
is no longer a special problem, and in 1969 it is no longer the most im-
portant line {rom a social point of view. Automobile insurance, especially
in high risk companies, has been a fruitful source of difficulty, but not for
any reason inherent in automobile insurance. With adequate regulation
and appropriate capitalization, automobile insurance is no more a threat
to company solvency than are other lines. Insolvency is more frequent in
property—Iliability than in life, but it has occurred even in the latter.
Equal hardship would result from a comparable insolvency in any line.
As a matter of equity, policyholders and claimants in all lines are
equally deserving of protection.

The cost of additional protection against insolvency is small if it is
spread across the entire industry, whereas the cost to the individual who'
relies upon a worthless policy can be catastrophic.

It is possible to provide policyholders security against insolvency
either by providing a security fund, like the Federal Deposit Insurance
Corporation or the Wisconsin Workmen’s Compensation Security Funds
(s. 102.65), or by a post hoc assessment plan. No funding that is reason-
able in amount could ever be adequate for a catastrophic rash of insolven-
cies touched off by a major and unprecedented depression or other serious
change of direction of our society. All that any security device can do is
to take care of the risk to policyholders that is inherent in the insurance
mechanism itself, viz., the risk that bad management or speculation in a
given firm will result in bankruptcy and loss to policyholders. Because
the dimensions of insolvencies thus caused are inherently small in an
industry with a large number of business units, it seems much preferable
to use a post hoc assessment plan. Since there is an established fund for
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workmen’s compensation, this chapter contemplates that that fund will
continue as a temporary fund but will be used up by crediting it against
assessments insurers would otherwise have to pay on workmen’s compen-
sation premiums.

In view of the lack of advance funding, a maximum spread of the
slight risk that exists is highly desirable. Consequently, all lines of insur-
ance are lumped into 3 large accounts, for life insurance, for disability
insurance and for the rest of nonlife insurance.

The cost of protection thus devised is minimal. Since the insolven-
cies which do occur in the insurance business affect in each case only a
small portion of the total number of policyholders, and since losses are
usually only partial, the cost can be so widely spread that it is hardly felt.

The principal argument against a system of insolvency protection,
therefore, has not been and cannot be that the cost would be prohibitive
or would constitute a hardship to insurers. Rather, and at first glance
more plausibly, it has been argued that the existence of such protection
would reward incompetent management or at least remove some of the
economic incentive for management to keep an insurer solvent, and in ad-
dition, that it would lead the regulatory authorities to be less careful in
performing their duties.

These arguments are fanciful. Indeed it is only good regulation that
makes the system practicable. Under the proposed system, an insolvency
will be no less embarrassing than now for the management of the insurer
or for the commissioner. The fact that policyholders are protected against
hardship does not prevent management and stockholders from suffering in
full the consequences of insolvency. The security fund is not set up in
the interest of the failing insurer. Its purpose is the protection of policy-
holders, and the fund will be fully subrogated against the insurer. It
will receive the dividends to which the policyholders would otherwise be
entitled in the liquidation.

1t is naive to believe that management would work less hard to
avoid insolvency because policyholders would not suffer by the insolvency,
or that the knowledge that policyholders are thus secured would reduce
management’s zeal in preserving the company’s solidity. Managements
are guided by other considerations altogether.

The protection provided by the program would apply to Wisconsin
Eolicyholders of both domestic and foreign companies. It is the policy-

olders and not the company the proposal is seeking to protect; this
state should be equally concerned with the reliability of all policies sold
here, whatever the domicile of the insurer.

As noted above, the two causes of hardship in insolvencies are insuf-
ficiency of funds and delay in payment. The plan would meet both.
Essentially full payment would be made promptly by the Fund. The
Fund, and not the policyholder, would then await the results of the
liquidation proceeding as subrogee.

646.01 SCOPE, PURPOSE. AND CONSTRUCTION. (1) Scope. This
chapter shall apply to all kinds and lines of direct insurance, except vari-
able annuities and variable value life insurance contracts, and to all in-
surers authorized to do business in this state except fraternal benefit soci-
eties, assessable mutual corporations including town mutual insurance cor-
porations, nonprofit service plans, the state insurance fund, and the Wis-
congin indemnity fund.

(2) Purrose. The purpose of this chapter is to maintain public con-
fidence in the promises of insurers by providing a mechanism for protect-
ing insureds in this state from excessive delay and loss in the event of
liguidation of insurers and by assessing the cost of such protection among
insurers.
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(3) ConstructioN. This chapter shall be liberally construed to effect

the purpose stated in sub. (2) which shall constitute an aid and guide to
interpretation but not an independent source of power.
CommMenT: The goals and methods of operation of the security fund are
fairly simple and should be self-evident upon the most superficial reading
of the provisions of this chapter. The exception for reinsurance recognizes
that insurers are peculiarly able to protect themselves. A draft for a
corresponding law following a different approach in New York proposes
to limit insolvency protection to “personal and small commercial” insur-
ance. That would exclude from protection the large industrial, manufac-
turing and commercial risks. However, the effects of an insurer’s insol-
vency can be as disastrous and damaging in these cases as in the case of a
small homeowner. For instance, if after an explosion or a fire a production
plant cannot be reconstructed because the insurer has collapsed, this can
mean the loss of hundreds of jobs and financial distress for a large area.
For the same reasons, no upper limit for payments (like the $15,000 maxi-
mum provided for the Federal Deposit Insurance Corporation) has been
fixed.

Sub. (2) makes clear that the protection afforded by this chapter is
not limited to direct monetary losses caused by insufficient funds but is
designed to include the delay usually involved in liquidation proceedings,
for whatever reason they might have been instituted, even if all claims
should eventually be paid in full.

646.02 ORGANIZATION AND ADMINISTRATION OF FUND. (1)
ORGANIZATION. There is created a fund to be known as the “Insurance
Security Fund”, hereinafter referred to as the “fund”. The fund shall con-
sist of all payments made by insurers under s. 646.21, of the earnings re-
sulting from investments under s. 646.05 and of the amounts recovered
under s. 646.14.

(2) Accounts. The fund shall be divided into 3 separate accounts,
one for life insurance and annuities, one for disability insurance and one
for all other covered insurance. There shall also be a temporary work-
men’s compensation jnsurance security fund, under s. 646.23. When
its assets have been distributed under s. 646.23 (2) that temporary
fund shall be terminated. Until then, all provisions relating to the fund
shall apply to the workmen’s compensation insurance security fund, un-
less either obviously inappropriate or expressly inapplicable.

(3) ApminISTRATION. The commissioner shall be administrator of the
fund. He shall receive no additional compensation for administering it.

(4) Exprnses oF Funp. The fund’s necessary expenses of administra-
tion in connection with an actual liquidation shall be charged to the fund.
All other expenses shall be charged to the budget of the office of the
commissioner of insurance.

(5) Liapmiry. No one shall be personally liable for any obligations

of the fund, and the rights of creditors shall be solely against the assets of
the fund.
CoMMENT: This section formally establishes the insurance security fund.
As a consequence of the basic idea, more fully explained in the comment
on s. 646.21, that the purposes of this chapter can be better achieved by
post hoc assessments than by accumulation of a huge fund that lies idle most
of the time, no assets will be accumulated, except that the already existing
workmen’s compensation security funds would be carried over until used
as provided by s. 646.23.

Sub. (2) reflects the idea that life insurance and disability insur-
ance are sufficiently different from other business to justify separate guar-
anty groupings.




Underscored, stricken, and vetoed text may not be searchable.

273 If you do not see text o HARTERCH@4L DOWN.

Sub. (3) puts the administration of the fund into the hands of the
commissioner who is best equipped for that task. He operates under the
supervision of a board (s. 646.03) which makes the major policy decisions.
Specific functions are assigned to other officials: the treasurer serves as
the custodian of the fund (s. 646.04) and the investment of assets is in the
jurisdiction of the state investment board (s. 646.05).

The fund is to become active only in the event of an actual liquidation,
and it should be completely dormant except for the establishment of pro-
cedures, until there is a liquidation. To provide for advance contribu-
tions to build a fund, or even to provide a special source of income for
current administration costs would only bring “Parkinson’s law” into op-
eration. Consequently, sub. (4) attributes the trivial expenses necessary
during any dormant period to the commissioner’s budget. When a liquida-
tion is in progress, of course, expenses are involved in processing the
claims, and these should then be borne by the fund.

646.03 BOARD OF THE FUND. (1) Composrtion. The fund shall
have a board of not less than 5 nor more than 11 members. The attorney
general, the treasurer and the commissioner of insurance shall be ex
officio members with full right to vote. The commissiioner shall he
chairman of the board. The other members shall represent domestic and
foreign or alien insurers subject to this chapter. They shall be selected
through a procedure to be specified in a rule promulgated by the com-
missioner. The rule may provide that instead of individual persons, par-
ticular insurers or associations of insurers can be selected as members of
the board, to act through any duly authorized representative.

(2) Powers. The board shall:

(a) Adopt rules for the administration of this chapter, including its
own procedure;

(b) Create committees for each of the accounts of the fund, and dele-
gate to them any of the powers under pars. (c) to (f);

(¢) Reduce awards under s. 646.12 (2);

(d) Determine the rate of assessments under 646.21;

(e) Decide on appeals under ss. 646.13 and 646.21 (8); and

(f) Approve the plan of distribution under s. 646.22 (1).

(3) CompeNSATION. The members of the board shall receive no

compensation for their services as members but shall be entitled to reim-
bursement for all reasonable and necessary expenses incurred in con-
nection with the performance of their duties as members.
CoMMENT: This section defines the composition and the powers of the
board. In view of the nature and functions of the board it seems desir-
able to have both public officials and representatives of the insurance in-
dustry on the governing body. The commissioner has discretion, within the
confines of the rulemaking process, to set standards for the selection of
such members as are best suited for the purposes of this chapter.

646.04 CUSTODY OF ASSETS. The treasurer shall be custodian of

the fund. He shall not receive additional compensation for his services
as custodian, but his reasonable and necessary expenses in performing
his duties as custodian shall be charged to the fund.
CommeNT: The last sentence of this section is based on the assumption
that there will be expenses for custody only when there are actually assets
in the fund which must be accounted for, kept and disbursed. These ex-
penses should properly be at the charge of the fund. Any expenses of the
treasurer as a board member are in the absence of a liquidation chargeable
to the insurance office budget, under s. 646.02 (4).

646.05 INVESTMENTS. The fund shall be invested by the investment
board under s. 25.17. All income from the investments shall be credited
to the fund.

e T
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646.11 ELIGIBLE CLAIMS. (1) Conpitions oF ELIGIBILITY FOR PAY-
MENT. Payment shall be made under this chapter for a claim that:

(a) Issued by authorized insurer. Arises out of an insurance pol-
icy or annuity issued by an insurer which was authorized to do an in-
surance business in this state either at the time the policy or annuity was
issued or when the insured event occurred; and

(b) Assessability of insurer. Arises out of a class of business with
respect to which the insurer is not exempt from assessment under s. 646.21
(2); and

(c) Approved in liquidation. Has been approved in the liquidation of
the insurer issuing the policy or annuity, carried out under ch. 645 or un-
der the similar laws of another state or foreign country; and

(d) Contact with state. Is a member of one of the classes of claims
under sub. (2).

(2) Crasses oF CraiMs TO BE Pam. A claim shall not be paid unless
it is:

(2) Residents. The claim of a policyholder or an insured of, or a
beneficiary under, a policy or annuity, who at the time of the insured
event or of the liquidation order was a resident of this state; or

(b) Owners of property interests. The claim of a person having an
insurable interest in or related to property which was situated in this state
at the time of the insured event; or

(¢) Third party claimants. A claim under a liability or workmen’s
compensation insurance policy, if:

1. Either the insured or the 3rd party claimant was a resident of
this state at the time of the insured event; or

2. The claim is for bodily or personal injuries suffered in this state or
by a person who when he suffered the injuries was a resident of this state;
or

3. The claim is for damage to property situated in this state at the
time of damage.

(d) Assignees. The claim of a direct or indirect assignee of a person
who except for the assignment might have claimed under par. (a) or (b).

(3) LamrrarioN oF AMOUNT. Payment under this chapter shall be
limited to the amount by which the allowance on any claim exceeds $200
and, if the insurer is not liquidated under ch. 645, to the amount in excess
of $200 for which the claim would be allowable in a liquidation under ch.
645, as determined under s. 646.12 (2).

CommeNnT: This section defines the claims for which Wisconsin public
policy requires protection in the event of liquidation of an insurer. The
first two subsections try to define the claims that are properly re-
garded as “Wisconsin claims” for purposes of this chapter. The scope is
marginally broader than, for example, the basis of premium taxation or of
assessment under s. 646.21, but the difference is only marginal and pro-
tects people this state should be interested in protecting. It does not pro-
tect a buyer in the nonadmitted market, but only those who buy from
insurers over which the commissioner has some control.

The deductible prescribed in sub. (3) corresponds to s. 645.68 (3).
The second half of the sentence preserves to the administrator the power
1o make his own evaluation of judgment claims, as in a Wisconsin liquida-
tion under ss. 645.62 (3) and 645.68 (6). This power is important since in
a time of financial stress an insurer tends to neglect the proper defense
of lawsuits.

646.12 PROCEDURE FOR PAYMENT. (1) LiquipatroN, The claims
found by the administrator to be eligible under s. 646.11 shall be paid out
of the fund as soon as they have been approved or settled under ss. 645.71
(2) and 645.87 (2) or the corresponding laws of another jurisdiction, sub-
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ject to the board’s power under sub. (2) to reduce the amount of the
award.

(2) CeriricaTtE oF AppROVAL. For each claim found by the adminis-
trator to be eligible under s. 646.11 and approved or settled as specificd
in sub. (1), the administrator shall execute a certificate, upon receipt of
which the treasurer shall pay the indicated amount to the claimant. If
in the judgment of the administrator, an improper award is made or an
excessive amount is awarded in a liquidation under the laws of anocther
jurisdiction, he may recommend to the board that the award shall be paid
only in part out of the fund, and the board shall thereupon determine the
amount to be paid.

(3) IneviciBrE CraiMs., If the administrator finds that a claim for
which the claimant has requested payment out of the fund is not eligible
under s. 646.11 or the board reduces the amount of the award under sub.
(2), the administrator shall notify the claimant in writing and advise
him of his rights under s. 646.13.

CoMMENT: This section seeks to ensure that payments on claims are made
with as little delay as possible. Some delay, of course, is unavoidable; in
order to avoid payment of unjustified clairns, sub. (1) relies on the ordi-
nary procedure of settling and approving creditors’ claims in liguidation
proceedings (s. 645.71).

After approval as a justified claim, a second decision has to be made
to determine whether the claimant is entitled to payments under this chap-
ter. This decision is made by the administrator. He will be able to make
the necessary findings and the decision more expeditiously than a court
can in the traditionally slow moving liquidation procedure. The fact that
funds for immediate payment of approved claims are available might
help to speed up the approval procedure under s. 645.71.

In case the commissioner’s decision on eligibility is unfavorable, sub.
(3) provides for proper notice to the claimant, and s. 646.13 gives the
claimant the right to appeal to the full beard and, eventvally, to challenge
the decision in court.

The second sentence of sub. (2) protects the fund against unjustified
claims originating elsewhere. Full faith and credit should present no prob-
lem. Full effect is not being denied to the other state’s judgment so far as
the claim is against the defendant’s own assets. A limitation on the amount
that strangers should be assessed to pay claims is an altegether different
matter. This statute both creates and defines the right, which doesg not
exist without the statute.

646.13 APPEAL AND REVIEW. (1) ArreEar. A claimant whose claim
has been declared to be ineligible or reduced by the administrator under
s. 646,12 (3) may appeal to the board within 30 days after the claimant
has been notified of the administrator’s decision and of his rights under
this section.

(2) Review, Decisions of the board under sub. (1) and s. 646.12 (2)

shall be subject to judicial review.
CommeNT: The procedure of the board in considering and deciding the
appeal should follow established practices, including notice and hearing,
as specified in ch. 227. Delails are subject to rules as authorized in s.
646.03 (2) (a).

646.14 SUBROGATION AND COOPERATION. (1) SUBROGATION.
Upon payment to any claimant under s. 646.12 the fund shall be subrogated
to the claimant’s full right of recovery against the insurer, its conservator
or liquidator. The fund shall retain the amount it has paid to the claimant
and expended to enforce the recovery, and pay over any balance to the
claimant.
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(2) CoorEraTioN. The claimant shall cooperate with the fund in pur-
suing its rights under sub. (1) and if cooperation is unreasonably withheld,
the fund shall have a right to recover from the claimant any payment
made to him.

CoMMeNT: This section ensures that the protection afforded to policy-
holders and insureds does not benefit the defunct insurer or its other credi-
tors. The dividends that in the absence of this chapter would have been
paid to eligible claimants will thus eventually go into the fund and lessen
the burden on the contributing insurers. If only a portion of the claim is
paid, under this chapter, the claimant remains entitled to dividends for the
residue, after the fund has been fully repaid.

646.21 ASSESSMENTS. (1) INSURERS SUBJECT TO AsSESSMENTS. All
insurers to which this chapter applies shall be subject to assessments as
provided in this section.

(2) EXEMPTIONS FROM ASSESSMENTS. If the commissioner finds that a
foreign or alien insurer is subject to another guaranty fund plan provid-
ing substantially the same protection to claimants under s. 646.11 as would
be provided by this chapter, he shall exempt the insurer from assessments
on the classes of business to which the other plan applies.

(3) ConpiTioNs AND PROCEDURE. As soon as practicable after a liqui-
dation order as specified in s. 646.12 (1) has been issued, the administrator
shall make an estimate of the amount that will be necessary to make the
payments provided by this chapter, separately for each of the accounts of
s. 646.02 (2) and shall submit the estimate to the board, together with
his recommendations for the assessment to be levied.

(4) CarcuratioN. The board shall fix assessments separately for
each account as a percentage of the gross premiums and other consid-
eration received for direct insurance and annuities written in this state in
the classes protected by the account, less return premiums and divi-
dends paid in cash to policyholders or applied in part payment of premi-
ums, as reported in the most recent annual statements. Assessments
may be made payable in one sum or in instalments.

(5) Lrmrrs. The maximum assessment upon an insurer in any year
shall be 2% of the assessable premiums as defined in sub. (4).

(6) Use or Assers. No assessment shall be levied as long as the
assets held by the appropriate account of the fund are sufficient to cover
all estimated payments for liquidations in process.

(7) CoriecTiOoN. After the rate of assessment has been fixed by the
board, the administrator shall send to each insurer a statement of the
exact amount to be paid by it. The assessments or instalments shall be
paid and collected in the same manner as premium taxes or license fees
under ch. 76.

(8) ArpreaL AND REVIEwW. Any insurer may, within 10 days after re-
ceipt of the statement under sub. (7), appeal to the board with respect to
the amount of the assessment demanded by the administrator. The deci-
sion of the board on this appeal is subject to judicial review. However,
there shall be no delay in payment by reason of the pendency of an ap-
peal or of review.

(9) RecourMENT. Rates used by an insurer shall not be deemed ex-
cessive because they contain an amount reasonably calculated to recoup
assessments made under this chapter.

CommeNnT: The principal thrust of this section is to provide for the financ-
ing of the entire insolvency protection program exclusively through as-
sessments, to be levied only upon the actual occurrence of a ligquidation,
and then to be limited to the estimated payments to be made in connec-
tion with it. One reason for choosing this system is that liquidations
and the losses caused by them cannot be predicted with accuracy. It
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would not be feasible to build up a fund slowly to reach the right
amount at the right time. To give protection against any likely contin-
gency, a fund would have to be set up quickly at a fairly high amount. If
accumulation continued thereafter, the fund might then grow beyond all
reasonable need. For instance, the motor vehicle liability security fund
established in New York in 1947 now holds assets in the amount of
$125 million. There seems no sound reason for tying up such huge sums of
money if possible needs in the event of insolvency can be met adequately
by special assessments.

In Wisconsin, insolvencies of insurers have heretofore been compara-
tively few, and aggregate losses to Wisconsin insureds have not been
alarming. Under an improved delinquency law which gives the commis-
sioner power to deal quickly and efficiently with insurers whose solvency
is threatened it can be expected that the frequency and severity of fail-
ures will be still smaller in the future. While this does not eliminate
the necessity for an insolvency protection program, it can and must be
considered in estimating the financial needs of such a program.

A large amount of money can be raised by means of relatively modest
assessments without causing excessive hardship for the assessed insurers.
On the basis of the 1967 premium volume, a 2 per cent assessment would
produce roughly $8,000,000 in the life insurance account, $4,000,000 in the
disability account and $8,000,000 in the nonlife account. It should further
be noted that the payments need not be made to fall due all at once upon
the institution of liquidation proceedings, but could be spread in instal-
ments over several years depending on a predicted schedule of need for
cash. With financing sources of such dimensions, very sizeable failures
could be handled without serious problems or burdens. It should be re-
membered also, that this proposal only contemplates guaranteeing the
Wisconsin business of any failing company, not its total business. If
insurers felt it desirable and if it would have tax or other advantages, it
would be easy to add a section to this chapter either permitting or re-
quiring the building of a special reserve large enough to pay any such
assessment if it should be made.

Sub. (3) prescribes the procedure for determining the necessary
amount of money. Since the first assessment should be levied as soon as
possible after insolvency to provide the funds for expenses and early
claim payments, there will usually only be a very rough estimate of the
financial needs. On the other hand, it can be safely assumed that the
commissioner has had the insurer under special observation for some time
before applying for a liquidation order. Thus he can be expected to
make a reasonably educated guess. If the payment is ordered in instal-
ments, the assessment can be adjusted downward as the liquidation pro-
ceeds, if the need was overestimated at first,

The inevitable delay between the issuance of the liquidation order
and the availability of funds is not likely to cause any problems. The
commissioner’s estimate and recommendation under sub. (3) and the
board’s resolution under sub. (4) could be made very quickly. The
collection of the first instalment of an assessment under sub. (7) could
be completed quickly. It will take much longer for the court and the liqui-
dator to proceed so far that many claims can be settled or approved under
s. 645.71.

646.22 DISPOSAL OF UNUSED ASSETS. After the termination of
all liquidations initiated in any year in either account of the fund, all sur-
plus assets left in that account and attributable to those liquidations shall
be redistributed among those who paid assessments, in proportion to the
amounts they paid. After all claims against the fund arising from such
liquidations have been paid, partial distributions may be made as divi-
dends are received from the liquidations.
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Comment: This section . tries to solve the problem resulting from the fact
that at the end of a liquidation there will be assets left in the fund, re-
sulting both from caution in estimating the fund’s needs and fixing the
assessments, and from dividends recovered under s. 646.14 which can-
not be considered in calculating the assessments since they are deter-
mined only at a very late stage in the proceedings. Under the general
philosophy governing this chapter, it seems preferable to return this
money to the insurers rather than to keep it for indefinite future use.

646.23 TRANSITION PROVISIONS FOR WORKMEN’S COMPENSA-
TION SECURITY FUNDS. (1) CoNSOLIDATION AND TRANSFORMATION. The
stock workmen’s compensation security fund established under s. 102.65
(2), the mutual workmen’s compensation security fund established under
s. 102.65 (4) and the reciprocal workmen’s compensation security fund
established under s. 102.656 (6) are hereby consolidated and transformed
into the ternporary workmen’s compensation insurance security fund.

(2) Pavyments FRoM TEMPORARY WORKMEN'S COMPENSATION INSUR-
aNck Fuwnp. After the effective date of this chapter (1969), whenever an
assessment is levied against insurers under s. 646.21 that portion of any
assessment attributable under s. 646.21 (4) to workmen’s compensation in-
surance shall be transferred from the temporary fund under sub. (1)
to the account for all other covered insurance under s. 646.02 (2). When the
temporary fund under sub. (1) is exhausted it shall cease to exist.

CommEnT: This section provides for the transformation of the present
workmen’s compensation funds into a single security fund. While it seems
justified to keep the already accumulated fund and to reserve it for the
purposes for which it was built up by the workmen’s compensation car-
riers, it does not seem justified to continue separate funds for stock, mu-
tual and reciprocal insurers, as now provided in s. 102.65.

Sub. (2) provides for crediting the funds now available against fu-
ture assessments until they are exhausted and then terminating the fund.

§46.31 UNFAIR TRADE PRACTICES. It is an unfair trade practice
for any ingurer or agent to make use in any manner of the protection given
policyholders by this chapter as a reason for buying insurance from him.

CommzeNT: For the benefit of the public, strong and well-managed in-
surers are subjected to the risk of a slight loss to help preserve the
integrity of the insurance institution. The cost to them is very slight and
unobjectionable in every respect. However, the fund should not be used
as a competitive weapon by any insurer or agent, since it protects all
policyholders of all insurers equally. The commissioner may implement
this provision by rules that forbid specific practices.

Section 27. In the statutory sections listed in column “A” below, the
cross references in column “B” are changed to the references shown in
column “C”.

A
Statutory sections Qld cross references New cross references
201.22 .. 203.32 : _ch. 625
205.05 (5) 203.32 or ss. 204.37
to 204.54 _.ch. 625
218.01 (6) (&)....... 204.37 to 20454 o ch. 625
645.47 (1) (b) .- 102.65 .ch. 646

Approved August 15, 1969.




