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ived and directed to recaive all orders on them for sach
peinting, in payment of taxes or otherwise, as connty or- C
ders issued for other purposes. ' ’
. So. 5. This act-shall take effect and be in force from
sl after its passage.

‘Approved Osgtober 9, 1858.

CHAPTER. £80.
Published, in Supplement, January 5.

201 Ast tosimplify and abritige: the: Practice; Pleadinge and: Progeedingyef
the Courts of this State.

WHEREAS, it is expedient that the present forms of .ac-
tions and pleadings in cases at common law should be
abolished ; that the distinction between legal and equit-
able remedies should no longer continue, and that an uni-
form course of proceeding, in all cases, should be estab-
lished : Thergfore,

The people of the State of Wisconsin,. represented in
Senate a/mf Assembly, do enact as followe,:

Seorron 1. Remedies in the courts of justice are di- Division of°
vided into: remedies.

1. Actions:

2. Bpecial proceedings.

Sko. 2. An action is an ordinary proceeding in a court of Definition of
jastice, by which a party prosecutes another party for the 22 action.
enforcement or protection of a right, the redress or pre-
vention of & wrong, or the prevention of a public offence. Definition of

8ro. 8. Every other remedy is a special proceeding. "l"“‘“‘ll.g pro-

Sko. 4. Actions are of two kinds. Division of
"~ 1, Civil : actions.

2. Criminal:

8eo. 5. A criminal action is prosecuted by the people Definition of
of the state, as a party against a person charged with a f{;‘:“.“l ao
pablic offence, for the punishment thereof.

~8po, 6. Every other is a civil action: . Definttion of
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Civilanderim-  SE0. 7. Where the violation of a right admits of both-a
inal remedies cjyi]l and criminal remedy, the right to prosecnte the one
notmerged ;o 1ot merged in the other.
To whatac-  Sgo. 8. '%his act relates to civil actions in the courts of
tiooa thisact thig state commenced after the tenth day of December
tee. eighteen hundred and fifty six, except where otherwise
provided herein.

Justioe Courts.

Jurisdiction of  SE0. 9. The courts of justice of the peace shall continue

justice not  to exercise the jurisdicion now vested in them respective-
ly, and the proceedings in such courts shall be as now
prescribed by law, except as otherwise provided by this
act.

Rulegofplead-  Sgro. 10. The following rules of pleading and proceed-

ing. ing shall be observed in the courts of justice of the pesce:
1.

Pleadings. The pleadings in these cases are;

1. The complaint of the plaintiff;
2. The answer by the defendant. N

n

2.
Plesdingshow 1he pleadings may be oral or in writing ; if oral, the
put in. substance shall be entered by the justice in his doci(et;

if in writing, they shall be filed by him, and a reference
to them be made in the docket.

3.
Oomplaints. The complaint shall state in a plain and direct maxn-
ner, the facts constituting the cause of action. '

4.
Answer. The answer may contain a denial of the complaint, or
of any part thereof, and also notice in a plain and di-
rect manner of any facts constituting a defence.

5.
:’::ﬂﬂgs n Pleadings are not required to be in any particular
tan., """ form, but must be such as to enable a person of common
understanding to know what is intended.

6. .
Demurrer. Either party may demur to a pleading of his adver
sary, or any part thereof, where it is not sufficiently ex-
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plicit to enable him to understand it, or it contain no cause
of action or defense, although it be taken as true.

1. .
If the court deem the objection well founded, it shall Proceedings
order the pleading to be amended, and if the party refuse °® dem™re
to amend the defective pleading shall be disregarded.

8.
In case a defendant does not appear and answer, the Plaiotifto
plaintiff cannot recover without proving his case, except [fjcrendant do

in cases provided by law. not appear.

9.

In an action or defence founded upon an account or Proceedingsin
an ingtrument-for the payment of money only, it shall be action on ac-
sufficient for a party to deliver the account or instrument Specor i
to the court and to state that there is due to him from the the payment
adverse party a specified sum which he claims to recover of money only
or set off. ‘

10.
A variance between the proof on the trial and the Varisnee
allegation ina pleading shall be disregarded as immaterial, ‘:‘;g:dd““"
unless the court shall be satisfied that the adverse party &

has been misled to his prejudice thereby.

11.

The pleadings may be amended at any time before Amending
the trial or during the trial or upon appeal, when, by such Pleadisgs-
amendment, substantial justice will be promoted. If the
amendment be made after the joining of the issue, and it
be made to appear to the satisfaction of the court by oath
that an adjournment is necessary to the adverse party,in . -
consequence of such amendment an adjournment shall be
granted. The court may, also, in its discretion, require
as a condition of an amendment, the payment of costs to
the adverse party, to be fixed by the court; but no amend-
ment shall be allowed after a witness is sworn on a trial,
when an adjournment thereby will be made necessary.

i
' 12.

Execution' may be issued on a judgment heretofore Execution
or hereafter rendered in a justice court, at any time within ¥hen isuatle
two years after the rendition thereof, and shall be return-
able thirty days from the date of the same.
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18,
Executionon  If the judgment be docketed with the elerk of the
justicesjude- circuit court, the execution shall be issued by him to the
Tent dockeled ¢ heriff of the county and have the same effect, and be ex-
ecuted in the same manner as other execations and judg-
ments of the circnit eount.

14,
Requiriog The court may at the joining of isssue, require
m‘{h‘;:‘ either party, at the request of the ofher, at that or some
count.  other specified time, to exhibit his account or demand, or
state the nature thereof as far forth as may +be in his
power, and in case of his default, preclude him from giving
o evidence of such parts thereof as shall not have been sc
exhibited or stated.

15.
Oertain provi- The provisions of this act respecting forms of ac-
"l‘i’::‘:f:g:’l" tions, parties to actions, and the examination of parties
Pieso courts.  and witnesses shall apply to courts of justices of the
peace.

Distinctionbe-  Sgo, 11. The distinction between actions at law and
2’}’:: hovone- suits in equity, and the forms of all such actions and suits
suits in equity Deretofore existing, are abolished ; and there shall be in
and form of all thig state, hereafter, but one form of action for the enforce-
::fihs:!?go:;ol- ment or protection of private rights and the redress of
ished. private wrongs, which shall be denominated a civil ac-
tion.
Partlestoan  Sgg, 12. In such action, the party complaining, shall be
?;i‘;‘,‘lﬂzz }mc:iwn as the plaintiff, and theP‘Zd);erse l}))a.rty fs the de-
endant.
Actions on Sgo. 13. Noaction shall be brought upon a judgment rea-
jodgment  dered in any court of this state, except a court of the jug-
brought tice of the peace, between the same paxties, without leave
of the court, for good cause shown on notice to the ad-
verse party ; and no action on a judgment rendered by a
justice of the peace shall be brought in the same county
within two years after its rendition, except in cases of his
death, resignation, incapacity to act, or removal from the
county, or that the process was not personally served on
the defendant, or on all the defendants, or in case of the
death of some of the parties,or where the docket or re-
card ?lf such judgment ig or-shall have been lost or des
troyed.
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~-8r0. 14. Peigned iesnes are abolished, and instead there- fasu
of, in the eases where the power now exists to order & gpcfished and
feigned issue, or when a question of fact, not put in issue order for trial
by the pleadings, is to be tried by a jury. An order for fubstitated.
the trigl may be made, stating distinctly and plainly the
question of fact to be tried, and such [order] shall be the
only authority necessary for a new trial.

ko. 15. Every action must be prosecuted in the name Action tobein
of the real party in interest, except as otherwise provided ‘e ;‘:a‘f;frft’
in section seventeen ; but this section shall not be deemed in interest.
to authorize the assigmmnent of a thing in action not arising
out of a contract.

Sko. 16. In case of an assignment of a thing in action, Assignment of

the action of the assignee shall be without prejudice to &thing in ac-
P N pre-

any set off or other defence existing at the time of or judice a de-

before notice of the assignment, but this section shall not fence.

apply to a negotiable promissory note or bill of exchange

transferred in good faith, and upon good cousideration

before due.

Sro. 17. An executor cr administrator, a trstee of an Executor or
express trust, or a person expressly authorized by statute, 'sted may
may sue without joining with him the person for whose {pe :;,‘,:,:‘.
benefit the action is prosecuted ; a trustee of an express beneficially
trust, within the meaning of this section, shall be con- Interested.
strued to include a person with whom or in whose name
a contract is made for the benefit of another.

8ro. 18. When a married woman is a party, 'her hus- When a mar-

band must be joined with her, except that: tied wowan,
1. When the action concerns her seperate property, she husbasd to be
may sue alone. joined.

9. When the action is between hergelf and husband, Except.
she may sue, or be sued alone.

Bzc. 19. But where the husband cannot be joined with When he can-
her, as herein provided, sho shall prosecute and defend o must.ene
by her next friend. 7

"8xo. 20. When an infant is a party, he must appear by Infant to ap-
his next friend or guardian as now provided by law. po by guar-

Sgo. 21. All persons having an interest in the subject who may be
of the action and in obtaining the relief demanded, may joined asplain-
be joined as plaintiffs, except as otherwise provided in tffe
this title.

8Bro. 22. Any person may be made a defendant who Who may be
hag or claims an interest in the controversy, adverse to the -}::"dﬁt'; de-
plaintiff| or who is a necessary party to a complete deter-
mination or settlement of the questions involved therein.



144 Orarter 120.

Parties united  Sgo. 23. Of the parties to the action, these who are
i:hi;m united in interest must be joined as plaintiffs or defend-
joinedand  8nts; but if the consent of any one, who shall have been
when oneor joined as plaintiffs, cannot be obtained, he may be made
more ey 5% a defendant, the reason thereof being stated in the com-
and defend for .. . .
the whole,  plaint, and when the question is one of a common or
general interest of many persons, or when the parties.are
very numerous, and it may be impracticable to brin
them all before the court, one or more may sue or defen
for the benefit of the whole.
Plaintif may  Sgc. 24. Persons severally liable upon the same obliga-
ol the tion or instrument, including the parties to bills of ex-
pertiesto com- Change and promissory notes, may all, or any of them, be
mercial paper.. included in the same action, at the option of the plaintiff.
Actionswhen  SEC. 25. No action shall abate by the death, marriage,
not toabate by or other disability of a party, or by the trausfer of any
d“'-h:om‘:ﬁ . interest therein, if the cause of action survive or continue.
3',-2.5%’.1-1{;’ and In case of death, marriage or other disability of a party,
procedure in  the court, on motion at any time within one year there-
such case.  gfter or afterwards, on a supplemental complaint, may
allow the action to be continued by or against his re-
presentative or successor in interest. In case of any
other transfer of interest, the action shall be continued in
the name of the original party, or the court may allow the
person to whom the transfer is made, to be substituted in
the action.
Court whento  Sgo, 26. The court may determine any controversy
3::;%:";"3: between the parties before it, when it can be done without
der other par- prejudice to the rights of others or by saving their rights,
ties tobe .z but when a compciete determination of the controversy
broughtin.  oannot be had without the presence of other parties, the
court shall order them to be brought in ; and when in an
action for the recovery of real or persomal property, a
person, not a party to the action, but having an interest
in the subject thereof, makes application to the court to
be made a party, it may order him to be brought in by
Proceedingin- the proper amendment. A defendant, against whom an
stead of billof getion is pending, upon a cantract, or for specific, real, or
terpleader. personal property, may at any time before answer, upon
affidavit, that a person, not & party to the action, and with-
out collusion with him makes against him a demand for
the same debt or property, upon due notice to such person,
and the adverse party apply to the court for an order to
substitute such person in his place, and discharge him
from liability to either party, on his depositing in court the
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amount of the debt, or delivering the property or its value
to such person as the court may direct, and the court may,
in its discretion, make the order.

Sko. 27. Actions for the following causes must be tried Certainactions
in the county in which the subject of the action or some ':h';‘l’,e"t‘h?mb_
part thereof is sitnated, subject to the power of the court ject is situated
to change the place of trial in the cases provided by sta-
tute :

1. For the recovery of real property, orof an estate or
interest therein, or for the determination in any form of
such right or interest, and for injuries to real property.

2. For the protection of real property.

8. For the foreclosure of - a mortgage of real property.

4. For the recovery of personal property distrained
for any cause. ,

Sko. 28. Actions for the following causes must be tried Other sctions
in the county where the cause or sowne part thereof arose, Where the
subject to the like powers of the court to change the ®*"*****
place of trial in the cases provided by statute :.

1. For the recovery of a penalty or forfeiture imposed
by statute, except that when it is imposed for an offence
committed on a lake, river, or other stream of water, situ-
ated in two or more counties, the action may be brought
in any county bordering on such lake, river, or stream
whera the offecnce was committed.

2. Against a public officer, or person specially appoint-
ed to execute his duties, for an act done by him in vir-
tue of his office, or against a person who, by his command,
or in his aid, shall do any thing touching the duties of
such officer. . ' :

Sko. 29. In all other cases, the action shall be tried in Other actions
the county jn which the parties, or any of them, shall re- :h““""‘"lgs“'
gide at the commencement of the action ; or if none of the of 1he p.::f:.
parties shall reside in the state, the same may be tried in unlesschanged
any county which the plaintiff shall designate in his com- g'e’f:’:d'“‘;?"'
plaint, suhject, however, to the power of the court to
change the place of trial in the cases provided by the
statute. If the county designated for that purpose in the
complaint, be not the proper county, the action may, not-
withstanding, ‘be tried therein, uuless the defendant, be-
fore the time for answering expire, demand, in writing,
that the trial be had in the proper county, and the place
of trial be thereupop changed by consent of parties, or
by order of the court as provided in this section.

19
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In what esses  Sgo. 30, The court may change the place of trial in the
ﬂ:“b‘;fc)‘]';:l following cases :
ol £ 1. Where the county designated for that purpose in the
complaint, is not the proper county.
2. Where there is reason to believe that an impartial
trial cannot be had therein.
© 8. When the convenience of witnesges, and the ends of
: : justice would be promoted by the change.
Where the

) Sec. 31. When the place of trial is changed, all other
l:‘:l‘fagg:[;'“l proceedings shall be had in the county to which the place

pupers to be  Of trial is changed, unless otherwise provided by the con-
transferred  gent of the parties in writing duly filed, or order of the
also. court, and the papers shall be filed or transferred accor-
dingly.
Actions, how Qo 32, Civil actions in the courts of records of this
commenced.  4ate shall be commenced by the serviee of a summons
" with or without seal.
Summons,re- ~ SEC. 83. The summons shall be subscribed by the plain-
guisite of.  iff or his attorney, and directed to the defendant, and
ghall require him to answer the complaint, and serve a
copy of hig answer on the person whose name is subseribed
*to the summons at a place within the state to be therein
specified, in which there is a post office, within twenty
days after the service of the summons, exclusive of the
‘ day of service. '
Notice to be Sec. 84. The plaintiff’ shall also insert in the summons
inserted in o yotice in substunce as follows:
certain actions . . . o
. 1. Inan action arising on contract for the recovery of
money only, that he will take judgment for & sum specified
therein, if the defendant fail to answer the complaint in
twenty days after the service of the summons.

2. In other actions, that if the defendant shall fail to
answer the complaint within twenty days after service of
the ‘suramons, the plaintiff will apply to the court for the
relief demanded in the complaint.

Oomplaint Skc. 35. A copy of the complaint need not be served
;‘::,dﬂ’i“;ﬁifﬁ with the summons. In such case the summons shall state
gummons, where the complaint is, or will be filed. And if the de-
in such case fendant, within twenty days thereafter, in person or by
Bl monsmuet attorney, demand, in writing, a copy of the complaint,
is, ov it will be specifying a place within the state where it may be
filed. gerved ; a copy of it shall be cerved within twenty days
thereafter accordingly ; and after such service, the de-

fendant shall have twenty days to answer ; but only one

, copy need be served on the same attorney. In the case
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of a defendant against whom no personal claim is made When mustbe

in an action, the plaintiff may deliver to such defendant, served-

with a summons, & notice subscribed by the plaintiff or

his attordey, setting forth the general object of the action.

A brief description of the property affected by it, if it When notice

affect specific, real, or personal property, and that no per- .:&:ﬂ?;g:

sonal claim is made against such defendant, in which seived with

case no copy of the complaint need be served on such summons.

defendant, unless within the term for answering, he shall,

in writing, demand the same.

_ 8go. 36. If a defendant on whom such notice is served, Defendant un-
unreasonably defend the action, he shall pay costs to the mz;byhﬁ'

plaintiff. to pay costs.

Sko. 37. In an action affecting the title to real property, Notice of pen-
the plaintiff at the time of filing the complaint, or at any decyofaction
time afterwards, may file with the clerk of the circuit tom]gmp.
court of each county in which the property is situated, a erty.
notice of the pendency of the action, containing the
names of the parties, the object of the action, and a des-
cription of the property in that county affected thereby,
sns if the action be for the foreclosure of a mortgage,
such notice must be filed twenty days before judgment,
and must contain the date of the mortgage, the parties
thereto, and the time and place of recording the same.

From the time of filing onfy, shall the pendency of the
action be constructive notice to a purchaser or incum-
brancer of the property affected thereby.

Sko. 38. The snmmons may be served by the sheriff of Summons,
county where the defendant may be found, or by any Whom serv
other person not a party to the action.

The service shall be made, and the summons returned,
with proof of the service, to the person whose name is
subscribed thereto, with all reasonable diligence.

The person subscribing the summons may, at his op-
tion, by an endorsément on the summons, fix a time for
the service thereof, and the service then shall be made

accordingly.- ! _ ,
Seo. 89. The summons shall be served by delivering & Summonshow
copy thereot as follows: :::;‘er: :(Rd

1. If the éult be against a corporation to the president
or other head of the corporation, secretary, cashier, treas-
urer, director, ot managing agent thereof, but such service ;
can be made in respect to aforeign corporation only when
it has property within this state, or the cause of action
aroge therein. |,

-
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-9: If against & minor, under the age of fourteen yéars’,".

* to such minor personally, and also to his father, mother

or guardian, or if there be none within the state, then to
any person having the care aund confrol of snch minor, ox |

- with whom he shall reside, or in whose service he shall .

Afidavit—
what to con-
tain.

In what cases. .

publication’ .,
may be made,

be employed. : , L
3. If against'a person judicially declared to be of un.
gound roind, or incapable of conducting his own affairs in
consequence of habitual drunkenness, and for whom a com.
mittee hag been appointed, to such eommittee, and to the
defendant pergonally.’ . :
4. In all other cases to the defendant personally, or if

‘not found, by leaving a copy thereof at his usnal place of

abode, in presence of some one of the family of suiiable
age and discretion who shall be informed of the contents
thereof. ' L ‘

Sro. 40.  When the persod on whom the service of the
pummons is to -be made, cannot after due diligence be
found within the state, and that fact shall appear by affi-
davit to the satisfaction of a conrt or a judge thereot, or a
county judge-or court commissioner, and it shall in like
manner appear that & cause of action exists agaipst the
defendant in-respect to whom the 'service is to be made,
or that he isa necessary or proper party to an action re-
lating to real property in this state, such court or judge
may grantan order that the service be made by the pub-
lication of a summons in either of the following cases:

1.: Where the défendant is a foreign corporation snd
s property within this state or the caude of action arose
therein. o »

2. When the defendant being a resident of this state .
hag departed: therefroma with intent to defrand his cred- |
itors or avoid the service of a summons, or keeps himgelf =
conceuled therein with the like intent. L ,

8. Where he is'a non-resident but has propérty therein,
and the action is on contract, and the eourt hag jurisdie.
tion of the subject of the action. . C
" 4. Where the subject of the action’ is real or persona
property in this state, and the defendant has or claims

a lien orinterest, actual or contingent'therein, or the re- .

lief demanded consists wholly or partly in exclading the
defendant from any interest or lién therein. =~~~

5. Where the action is for 'diveree in the casgés prescrib-
ed by law: Lo R o
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The order sball direct the publication to he made in one What the or-
newspaper, t6 be: designated a3 most likely to give notice dor shall con-
to the person to be served and for such length of time as
shall be deemed 1easonable, not less than once a week for

; B)X weeks.

“such reﬂldence ig neither known to the party making the

" In caze of pnblication, the con“t or judge shall also di- Porsonsl ser-
véct o copy of the summons and complaint to, be forth- Yice of sum-
with deposited in the post office, directed to.the person to plaint equiva-
be served, at his place of residence, nnless it appe ars thati LZI&D? publi=,

application, nov’ can with reasonable diligence be ascer-

tained by him.

When the publication ig ordered, personal gorvice of g When defond-
copy of the summens and complaint out of the state shall “ﬁt‘f:‘e"g;"
be equivalent to publication and deposit in the post office. gefond.

"If the guminons shall not be persomlly served on a de-

fendant, nor recsived by such defendant, through the post

“ offize, in the cases provided tor in this sccmcn he, or his

“'representatives shall, on application and Buﬁiuent cause

Ui just, except in actions for divorce; and if the defence :
"be sueceseful, and the _]udgment or dDY part thereof, shall* ,
"' have been dollected or otherwise enforced, such. restitn-

I

1

" and the court may require bonds to be given for sueh res- Bonds for res-

“law, but the titleto property sold. under such judgment, complaint to
“ito apurchaset‘ in’'good faith, shall ‘not thereby be affacted'; be first filed.

state the time and place of such filing.

’inay proceed agamst the defendant or defenda.nts gerved

shown, at any time befora Judgment be allowed to defend
the action’; and except in actions for divorce, the defend- 1
ant or his representatives may, in like manner, upon good !

~cause shown, be allowed to defend after judgment, or at
- any time within ona year after notice thereof, and within.

three years aft(,r its rendition, on such terms ags shall be,

tioh may thereupon be cmnpelled as the court shall direct ;

titution before execution is issued, as is now required by :‘u"clé‘g:s;: all

and in all cases where publma’cmn is made, the complamt
shall be first filed, and the, summons as published shall

"Spo. 41. When the action is against two or more de- Proceedings
fendants, and the summons is served on one or. more but where th;{‘:i
not on all of them, the plaintiff may proceed as follows : 2;‘;5::5; and
- 1. If the action be ;againsy several persons jointly in-part’ oily sre
debted upon a contract, he ‘may proceed against the sorved.
defendant served unless the couri, shall otherwise direct;
or, '

2. In an action against_ defendants sevgrally\ liable, he
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in the same manner as if such defendant or defendants
were the only parties proceeded against.

3. If all the defendants have been served, judgment
may be taken against any or either of them severally,
when the plaintiff would be entitled to judgment against
such defendant or defendants, if the action had been
against them, or any of them alone.

When service  Sko. 42. In the cases mentioned in section forty, the

leﬂg‘;ug} service of the summnions shall he deemed complete at the

Keation. expiration of the time prescribed by the order for publi-
' cation.
Service of Sko. 43. Proof of the service of the summons and of

how proved.  the complaint, or notice, if any, accompanying the same,

shall be as follows:

1. If served by the sheriff, his. certificate thereof; or,

2. If by any other person, his affidavit thereof; or

3. In case of publication, the affidavit of the printer or
his foreman or principal clerk, showing the same, and an
affidavit of a deposit of a copy of the summons in the
post office, as required by law, if the same shall have been
deposited ; or,

4. The written admission of the defendant. In case of
service otherwise than by publication the certificate or
affidavit shall state the time and manner of service.

When jurls-  Sgro. 44. From the time of the service of the smmmons
fi?““" “’1};‘(’; in a civil action or the allowance ot a provisional remedy
#4%°% the court shall be deemed to have acquired jurisdiction,
and to have control of all the subsequent proceedings.
A voluntary appearace of a defendant is equivalent to a
personal service of the summons upon him. 4
Fm“f B 8eo. 45. All the forms of pleading heretofore existing,
Fofore existing, 87 abolished, and hereafter the forms of pleading in civil
abolished.  actions, in courts of record, and the rules by whi¢h the
& . gufficiency of the pleadings are determined are those pre-
\ ' seribed by this act. ;
gﬁr;fepleading Sro. 46. The first pleading on the part of the plaintiff
;"mnhc‘“‘" is the complaint. :
< Sko. 47. The complaint shall contain, :
omplaint, 1. The title of the cause, specifying the name of the
i court in which the action is brought, the nama of the
county in which the plaintiff desires the trial to; be had,
and the names of the parties to the action, plainsiff and
defendant. Cuh
: 2. A plain and concise statement of the facts constitut-
ing & cause of action without unnecepsary;repatition.

. R Y b, ,\;_If{ T
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3. A demand of the relief to which the plaintiff sup—

'goses himself entitled ; if the recovery of money be

emanded the amount thereof shall be stated.

8ro. 48. The only pleading on the part of the defendant Defendant
is either a demurrer or an answer. It must be served demurora
within twenty days after the service of the copy of the ™"
complaint, .

Sro. 49. The defendant may demur to the complaint, When the
when it shall appear upon the fage thereof; either, .flendmtm'

1. That the court has no jurisdiction of the person, of cousesof de
the defendant or the subject of the action; or, mur.

2; That the plaintiff has not legal capacity to sue ; or,

3. That there is another action pending between the
same parties for the same cause; or,

4. That there is a defect of parties, plaintiff or defen-
dant ; or,

5. That several causes of action have been improperly

‘united ; or,

6. That the complaint does not state facts sufficient to .
constitute & cause of action. )
8ro. 50. The demurrershall distinetly specify the grounds Demurrer
of objection to the complaint. Unless it do so, it may be must s
disregarded. It may be taken to the whole complaint, Syection |
or to any of the alleged causes of action stated therein. complaint.
8go. 51. If the complaint be amended, a copy thereof moy to pr

""" must be served on the defendant, who must answer it ceed if con
“within twenty days, or the plaintiff upon filing with the piint be

clerk, due proof of the service, and of the defendant’s

' omission, may proeeed to obtain judgment as provided by
. section one hundred and fifty eight, but where an appli-

" cation to the court for judgment -is necegsary, eight days

noticethereof must be given to the defendant.

- Bro. 52. When any of the matters enumerated in section Objection

" forty-nine do not appear upon the face of the complaint, e
" the objection may be taken by answer. may be ta

Sko. 53. If no such objection be taken either by de- byyanswer
murrer or answer, the defendant shall be deemed to have Objection,

“waived the same, excepting only the objection to the ju- Whendeex

risdiction of the court, and the objection that the com- "'

' plaint does not state facts sufficient to constitute a cause

of action.
" 8o, 54. The answer of the defendant must contain—  Auswet, w
. A general or specific denial of each material allega- ** %"

" tion of the complaint, controverted by the defendant, or of
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%ny l;'nowldge or information thereof sufficient to form a
elief. —

2. A statement of any new matter constitnting a de-
fence or counter-claim, in ordinary and concice language,
without repetition.

What consti-  Sgo. 55. The counter claim mentioned in the last eection,

gﬁmu"' must be one existing in favor of a defendant and against
a plaintiff, between whom a several judgment might be
had in the action, and arising out of one of the following
causes of action :

1. A cause of action arising out of the contract or tran-
saction ret forth in the complaint, as the foundation of the
plaintifi’s claim or connceted with the subject of the action.

2. In an action arising on contract, any other cause of
action arising also on contract and existing at the com-
mencement uf the action.

May set forth ~ Sgo, 56. The defendant may set forth by answer as
Srounds of many defences and counter claims as he may have, whe-
efenco as  ther they be such as have been heretofore denominated
oxiet, it . legal or equitable, or both ; they must each be separately
arately stars Stated, and refer to the causes of action which they are
intended to answer in such manner that they may be in-
telligibly distinguisbed.
Demurrerasto  Sgo. 57. The defendant may demur to one or more of
Somma cauncs of geveral causes of action stated in the complaint and am
swer as to oth- SWer the residue. '
ers, Seo. 58. Sham and irrelevant answers and defences
Bham defences may be stricken out on motion, and upon such terms as
to bo stricken ¢ "o onrt may, in their discretion, im
out on motion. H ’ pose.
Reply when E0. 59. When the answer contains new matter, con-
necessary, and tituting a counter claim, the plaintiff may, within twenty
Yhat to con- days, reply to snch new matter, denying, generally or
specially, «each allegation controverted by him, or any
knowledge or information thereof, sufficient to form a be-
lief, and he may allege, in ordinary and concise language,
any new matter not iuconsistent with the complaint con-
stituting a defence to such new matter in the answer,
Inm:ﬁ‘:‘ s and the plaintiff may, in all cases, demur to the answer,
emur to an- for insufficiency, stating, in his demurrer, the grounds
swer, -thereof, and the plaintiff may demur to one or more of
several defences or counter-claims, set up in the answer,
and reply to the residue of the counterclaim.
When defend-  Sko. 6U. If the answer contain a statement of new mat-
o fadament. LT constituting a counter claim, and the plaintiff fail to
uponas an- Teply or demar thereto within the time prescribed by law,
swer. ' '
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the defendant may move, on a notice of not less than ten
days, for such jndgment as he is entitled to upon such
statement, and it the case require it, a writ of inquiry of
damages may be issued.

Seo. 61. It a reply of the plaintiff to any defence set Demurrer to
up by the answer of the defendant be insufficient, the ™PV-
defendant may demur thereto, and shall state the grounds
thereof. )

Seo. 62. Every pleading in a ¢ourt of record must be Pleadingwhow
subscribed by the party, or his attorney, and when any Sutscribed and
pleadiong is verified, every subsequent pleading, excepta ™ o o

emurrer, must be verified also.

Sko. 63. The verification must be to the effect, that tho Verification of
same is true to the knowledge of the person making it, pleadiogs,
except as to those matters stated on information and be-
lief, and as to those matters he believes it to be true, and
must be by the aftidavit of the party, or if there be seve-
ral parties united in interest and pleading together, by
one at least of snch parties acquainted with the facts, if
such party be within the county where the attorney re-
sides, and capable of making the affidavit. The affidavit
may also be wade by the agent or attorney, if the action
or defence be fuunded upon a written instrument for the
. payment of money only, and such instrument be in the
possession of the agent or attorney ; or if all the material
allegations of the pleadings be within the personal know-
ledge of the agent or attorney. When the pleadiog is
verified by any other person than the party, he shall set
forth in the affidavit his knowledge, or the grounds of his
belief on the subject, and the reasons why it is not made
by the party. When a corporation is a party, the verifi-
cation may be made by any officer thereof. And when
the state, or any officer thereof in its behalf is & party, .
the verification may be made by any person acquainted
with the facts. The verification may be omitted when an
admission of the truth of the allegations might subject
the party to prosecution for felony. And no pleading can
be used in a criminal prosecution against the party as
proof of a fact admitted or alleged in such pleading. .

Sko. 64. It shall not be necessary for a party to set forth How to atate
in a pleading the items of an account therein alleged, but 32 account in
he shall deliver to the adverse party, within ten days
after a demand thereof, in writing, a copy of the account,
which, it the pleading is verified, must be verified by his
own oath, or.that of his agent or attorney, if within the

20 :

’
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" personal knowledge of such agentior attorney, to' the ef.
}::ct that he believes it to be true, or be precluded from
giving evidence thereof. The court, or a judge thereof,
. or a county judge, may order a farther account'when the
one delivered is defective; and the eourt may in all cass
order a bill of particulars of the claim of either party to
be furnished. \
Pleadings to  Sgo. 65. In the construction of 8 pleading for the pur-
zmy pose of determining its effect, its allegations shall be lib-
erally construed with a view to substantial justice between
the parties.
m: and  Qro. 66. If irrelevant and redundant matter be inserted
matter to be in a pleading, it may be stricken out on motion of any
stricken out. person aggrieved thereby ; and when the allegations of a
~ pleading are so indefinite or uncertain, that the precise
" nature of the charge or defence is not apparent, the court
may require the pleading to be made definite and certsin
by amendment.
Judgments Sko. 67. In pleading a judgment or other determination
:l";d:g_ P of a court or officer of special jurisdiction, it shall not be
necessary to state the facts conferring jurisdiction, but
such judgment or determination may be statéd to have
been duly given or made. If such allegation be tontro-
verted, the party pleading shall be bound to establish on
the trial the facts conferring jurisdiction. o
Condition Sko. 68. In pleading the performance of conditiohs pre-
&”b":d"f:.m cedent in & contract, it shaﬁ not be necessary to state the
P "facts showing such performance, but it maybe stated
generally that the party duly performed g1l the condlitions
on his part, and it such allegation be controverted, the
arty pleading shall be bound to establish on the trial,
the facts showing such performance. In an action'or de-
fence founded upon an instrument for the payment of
money only, it shall be sufficient for the party to give a
copy of the instrument, and to state that there is due to
him thereon from the adverse party a specified sum which
he claims. o
Private stat-  Sgo. 69. In pleading a private statute or a right'derived
;{:'d:‘d‘“’ therefrom, it shall be sufficient to refer to sauch' statute
) by its title, and the day of its passage, and the court shall
. thereupon take judicial notice thereof. oo
g‘;‘fﬁ"d,‘l“j Sko. 70. In an action for libel or slander, it shall'fiot be
oW wta- . . A }
ted in com. DECEssary to state in the complaint any extrinsic fwéts for
plaint ,the!gurpose of showing the. applicationdo the plusstiff of
the defamatory matters out of which the cause of action
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arose ; but it shall be sufficient to state generally, that the
‘game was published or spoken concerning the plaintiff,
and if such allegation be controverted, the plaintiff shall
' be l];ound to establish, on trial, that it was so published or
poken.
BPSlm. 71. In the actions mentioned in the last section, Answer in
the defendant may, in his answer, allege both the truth such cases.
of the matter charged as defamatory, and any mitigating
" ¢ircumstances, to reduce the amount of damages; an
“‘whether he prove the justification or not, he may give
in evidence tl.ine mitigating circumstances.
Seo. d72. In a; gction 30 recover the possesgion t(if p&-o- Inaction tore-
er istrained, doing damage, an answer that the de- cover P'“f'“!
})engmt or pérson by whose cgmmand he acted was law- m_.‘,‘:
fully possessed of the real property upon which the dis-swer need not
tress was made, and that the property distrained was ®et forth titla.
at the time doing damage thereon, shall be good without
setting forth the title to such real property.
8go. 78. The plaintiff may unite in the same complaint wust causesof
several causes of action, whether they be such as have action may be
been heretofore denominated legal or equitable or both, joized in same
where they arise out of— )
1. The same transaction or transactions connected with
‘the same subject of action ;
2. Contract, express or implied ;
3. Injuries with or without force to person and property,
or either ; or,
4. Tnjuries to character; or,
5. -Olaims to recover real property with or without dam-
ages for'the withholding thereof, and the rents and profits
of the same ; or,
6. Olaims to recover personal property with ox without
damages for the withholding thereof; or,
'T. Claims against a trustee by virtue of a.contract, or
'by operation of law.
+ 8gpo.T4. But the causes of action so united must all To what such
* belong to-one of these classes, and must affect all the par- fauses must
ties to the action, and not require different places of trial, g
~'and must be stated respectively [separately.]
- 8ro. T5. Every material allegation of the complaint not Anegation not
- controverted by the answer, as prescribed in section 54, g::ln::d when
and "every material allegation of new matter in the o
answor constituting a counter claim, not controverted by
+ the reply, as’ prescribed in section 59, shall, for the pur-
* “poses of the action, bg Jaken as true.

Ll 5 O3
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CuaPTER 89.

be necessary and proper for the construction, extension,
management and usefulness of the works of said compa-
ny, and for the good government of the same, may have
a common seal, and alter the same at pleasure.

Sko. 2. The capital stock of said company shall be one
hundred thousaad dollars, in shares of fifty dollars each;
the affairs of said company shall be managed by a board
of five directors, who shall be chosen by ballot, and each
share of stock shall be entitled to one vote, to be deliver-
ed in person or by proxy duly authorized ; and for the pur-
pose of electing the first directors, the persons named in
the preceding section, or a majority of them, shall give
ten days notice in two newspapers printed in the city of
Milwaukee, of the time and place by them appointed for
the subscribers or stockholders to meet for the purpose of
electing directors; shall appoint one of their number pres-
ident, and aunually thereatter on the first Monday in A pril
the stockholders shall meet for electing directors as afore-
said, provided that none but stockholders shall be elected
directors.

Sko. 3. A majority of said board shall constitute a quo-
ram for the transaction of business—they shall have pow-
er to appoint a secretary and treasurer and such other of-
ficers and agents as may be deemed necessary, to make
and prescribe such by-laws, order and regulation respect-
ing the management, control and disposition of the stock,
property and affairs of said company. as they may deem
proper, not inconsistent with the constitution and laws of
the United States or of this State; to make such cove-
nants, contracts and agreements with any person or per-
sons, co-partnership or body politic whatsoever,'as the ex-
ecution and management of the works or the convenience
and interests of the company may require.

Seo. 4. The said company shall have power and full au-
thority, for twenty-five years from the passage of this act,
to manufacture, make and sell gas, to be made from any
and all the substances, or a combination thereof, from
which inflamable gas is obtained, for the purpose of
lighting the fifth ward of the city of Milwaukee or the
streets thereof, or any buildings, manufactories, public
places or houses therein contained ; and to erect all neces-
sary works and apparatus, and to lay pipes for the purpose
of conducting the gas in any of the streets, avenues, com-
mons, lanes or alleys, in said ward of the city of Milwau-
kee: Provided, That no permanent injury shall be done

h
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to ?iny streets, highways, lanes or alleys in the said
ward.

Sec. 5. If from any cause an election for directors shall Incase of non-
not be held at the time specified therefor, the corporation electior-
for that reason shall not be dissolved, but it shall be law-
ful on any other day to hold an election for directors, as
shall be provided for in the by-laws of said corporation,
and until such election, the directors of the preceding year
shall continue to act, and their doings shall be binding up-
on said corporation until their snccessors shall be elected.

Seo. 6. If any person shall willtully do, or cause to be Punishment
done, any acts whatsoever to injure any machine, pipe or for damage
structures whatsoever, or anything appertaining to the “"*
works of said corporation, whereby the same may bestopp-
ed, obstructed or injured, the person or persons so offend-
ing shall be considered guilty of a misdemeanor, and be-
ing thereof convicted, shall be punished by a fine not ex-
ceeding three hundred dollars, or by imprisonment not ex-
ceeding two years, or both: Provided, Such criminal pros- Proviso.
ecution shall not in any wise impair the right of the said
company for damages, by a civil suit, hereby authorized
to be brouoght for any such injury as aforesaid, by and in
the name of said corporation, in any court of the State,
having competent jurisdiction of the same. .

Sec. 7. Thesaid corporation are hereby authorized and Borrqw money
fully empowered, in their corporate capacity, to borrow
any sum or sums of money from ani person or persons,
corporations, or body politic of any kind, and make and
execute in their corporate name, all necessary writings,
notes, bonds, or other papers, and make and execute and
deliver such securities, in amount aund kind as may be
deemed expedient by said corporation, for all purposes in
carrying out the objects of this company, and the official
acts of said company are hereby declared binding in law
and equity upon said corporation, and upon all other par-
ties to such contract.

Seo. 8. All acts or parts of acts relating to gas lights of Repealed.
the city of Milwaukee are hereby repealed, so far asrelates
to the 5th ward of the aforesaid city.

Sgc. 9. This act shall be favorably construed to effect Construed.
the purposes hereby intended, and the same ishereby de-
clared a public act, and copies thereof printed by author-
1ty of the State shall be sufficient evidence thereof in all
courts.



Vo

158 ' Crarrer 120,

Ousesinwhich Sgo. 87. The defendant may be arrested, as hereinafter
defendant may prescribed, in the following cases :
beamested. 7y “Tp an action for the recovery of damages, on a cause
of action not arising out of contract where the defendant
is not a resident of the state or is about to remove there-
from, or where the action is for an injury to person or
character, or for injuring, or for wrongfully taking, detain-
ing, or converting property.

2. In an action for a fine or penalty, or for money
received, or for property embezzled, or fraudulently mis-
applied by a public officer, or by an attorney, solicitor, or
counselor, or by an officer or agent of a corporation or
banking association, in the course of his employment as
such, er by any factor, agent, broker, or any person in a
fiduciary capacity, or for any misconduct or neglect in
office, or in a professional employment.

8. In an action to recover possession of personal prop-
erty unjustly detained, where the property, or any part
thereof, has been concealed, removed ¢r disposed of, so
that it cannot be found or taken by the eheriﬁ;.)

But no female shall be arrested in any action except far
a wilful injury to person, character or property.
Order forar-  Sko. 88. An order for the arrest of the defendant must
rest.-by whom b obtained from a judge of the court in which the action
is brought, or from a county judge, or court commissioner.
Affidavit to Sko. 89. The order may be made where it shall appear
obtain order. to ‘the judge or commissioner, by the affidavit of the
plaintiff, or of any other person, that a sufficient cause of -
action exists, and that the case is one of those mentioned
in section 87. . .
Secmug by = 8ro. 90. Before making the order, the judge or com-
plaintiff before migsioner shall require a written undertakiog on the part
of the plaintiff, with or without sureties, to the effect that, .
if the defendant recover judgment, the plaintiff will pay
all costs that may be awarded to the defendant, and all
damages which he may sustain by reason of the arrest,
not exceeding the sum specified in the undertaking, which.
shall be at least one hundred dollars. If the undertaking
be executed by the plaintiff without sureties, he shall
annex thereto an affidavit that he is a resident and house-
holder or freeholder within the state, and worth double .
the sum specified in the undertaking, above all hig debts
*and liabilities. o .
m‘?ﬂ‘i‘; ‘Sro. 81. The order may be made to accompany the sum-
form, mons, or at any time afterwards before judgment. It shall

order for ar-
rest.
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require the sheriff of the connty, where the defendant may
be found, forthwith to arreet him, and hold him to bail in
a specified sum, and to return the order at a time and
place tharein K mentioned, to the plaintiff -or attorney by
whom it shall be subscribed or endorsed. -

Sko. 92. The affidavit and order of arrest shall be deli- Afdavit and
vered to the sheriff, who, upon arresting the defendant, ﬁ',‘i‘:‘;?g’tg:'
shall deliver to him a copy thereof. sheriff and

Sgkc. 93. The sheriff shall execute the order, by arrest- ¢opy servedon
ing the defendant, and keeping him in ‘custody until dis- "~
charged by law ;.and may call the power of the county to A1rest how
‘s aid in the execution of the arrest as in case of process. ™***

Sko. 94. The defendant, at any time before execution, pefendant to
shall be discharged from the arrest, either upon giving be discharged
bail, or upon depositing the amount mentioned in the order °® "t“l or de-
of arrest, as provided in this chapter. postt.

Sxo. 95. The defendaut may give bail, by causing & Bailhow giv-
written undertaking to be executed by two or more suffi- en.
cient bail, stating the places of residence and occupations,
to the effect that the defendant ghall, at all times, render *
himself amenable to the process of the court during the
pendency of the action, and to such as may be issued to
enforce the judgment therein ; or if he be arrested for the
cause mentioned in the third sub-division of section 57,
an undertaking to the same effect as that provided by
section 119,

Sko. 96. At any time before & failure to comply with gm“d" of
their undertaking, the bail may surrender the defendant efendaxt,
in their exoneration, or he may surrender himself to the
sheriff of the county where he was arrested, in the fol-
lowing mauner :

1. A certified copy of the undertaking of the bail shall
be delivered to the sheriff, who shall detain the defendant
in his custody thereon, as upon an order of arrest,. and '
shall by a certificate in writing acknowledge the surren-

er. - S :

2. Upon the production of a copy of the undertaking
and sheriff’s certificate, a judge of the court or courty
judge, or court commissioner, may, upon a notice to the
plaintiff, of eight days, with a copy of the certificate,
order that the baijl be exonerated ; and on filing the order
and the papers used on such application, they shall be
exonerated acordingly, . P

But this section shall. not apply to the arrest for the
causes meptioned in.the third pub-division of section 87,

] &
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so as to discharge the bail from an undertsking given to
the effect provided by section 119.
Bailmayar-  SEo. 97. For the purpose of surrendering the defendant,
rest and sur- the bail, at any time or place, before they are finally
Tender. charged, may themselves arrest him, or by a written au—
’ thority, endorsed on a certified copy-of the undertaking,
may empower any person of suitable age and discretion
to ao so.
Bail, how pro-  SE0. 98. In case of failure to comply with the under-
ceeded against, taking, the bail may be proceeded against by action only.
. Sko. 99. The bail may be exonerated, either by. the
?:;lr;m' €X- death of the defendant, or his imprisonment in a state
Erison. or by his discharge from the cbligation to render
imself amenable to the porcess, or by his surrender to
the sheriff of the county where he was arrested, in execn-
tion thereof, within twenty days after the commencement
of the action against the bail, or within such further time
as may be graunted by the court.
Delivery of Sko. 100. Within the time limited for that purpose, the
;,".‘%':2&"“‘8 to gheriff shall deliver the order of arrest to the plaintiff or
attorney, by whom it is subscribed, with his return en-
dorsed, and a certified copy of the uudertaking of the bail,
The plaintiff within ten days thereafter, may serve upon
the sheriff, a notice that he does not accept the bail, or
he shall be deemed to have accepted it, and the sheriff
shall be exonerated from liability.
Notice of jus-  Sko. 101. On the receipt of such notice, the sheriff or
tification and Gefondant may, within ten days thereafter, give to the

dertak- Y R
ﬂ,}wi:zme, k plaintiff or attorney by whom the order of arrest is sub-
bail scribed, notice of justification of the same, or other bail,

latter) betore a judge of the court or county judge, or
justice of the peace, at a specified time and place, the
time to be not less than five nor more than ten days there-
after. In case other bail be given, there shall be a new
undertaking, in the form prescribed in section 95.
Qualification  Spo. 102, The qualifications of bail must be_as follows :
of bail 1. Each of them must be a resident, and householder
or freeholder, within the state.
_ 2. They must each be worth the amount specified in the.
' order of arrest, exclusive of property exempt from execu-
tion, but a judge, or a justice of the peace, on justificar
tion, may allow more than two bail to justify severally
in amounts less than that expressed in the order, if the

‘ (specifying the places of residence and occupations of the
|
\
!
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gtgtfle justification be equivalent to that of two sufficient
ail.

Seo. 108. For the purpose of justification, each of the How tojustify
bail shall attend before the judge, or a justice of the
peace, at the time -and place mentioned in the notice, and
may be examined on oath, on the part of the plaintiff,
touching his sufficiency, in such manner as the judge or
justice of the peace, in his discretion, may think proper.

he examination shall be reduced to writing, and sub-
gcribed by the bail, if required by the plaintiff.

Sko. 104. If the judge or justice of the peace find the Angw"‘]"?“
bail sufficient, he shall annex the examination to the un- ** &
dertaking, endorse his allowance thereon, and cause them
tobe filed with the court; and the sheriff shall thereupon
be exonerated from liability.

« Sgo. 105. The defendant may, at the time of his arrest, Deposit of
instead of giving bail, deposit with the sheriff the amount goneF with
mentioned in the order. The sheriff shall thereupon give

the defendant a certificate of the doposit, and the defen-

dant shall be discharged out of custody. )

Sko. 106. The sheriff shall, within four days after the Payment of
deposit, pay the same into court, and shall take from the T0ney Inte
officer recelving the same two certificates of payment, the sheriff”
one of which he shall deliver to the plaintiff, and the
other to the defendant. For any default in making such
payment, the same proceedings may be had on the official
bond of the sheriff, to collect the sum deposited, as in
other cases of delinquency.

Skc. 107. If money be deposited, as provided in the last Substitution of
two gections, bail may be given and justiffed upon notice, bail for de-
as prescribed in section 101, any time before judgment ; P*®*
ang thereupon the judge before whom the justification is
had, shall direct, in the order of allowance, that the mo-
ney deposited be refunded by the sheriff to the defend-
ant, ang it shall be refunded accordingly.

Sko. 108. Where money shall have been so deposited, Money deposi-
if it remain on deposit at the time of an order or judg- “ﬁi; Wiy
ment for the payment of money to the plaintiff, the clerk gmd%'f. )
shall, under tge direction of the court, apply the same in
satisfaction thereof, and after satisfying the judgment,
ghall refund the surplus, if any, to the defendant. If the
judgment be in favor of the defendant, the clerk shall re-
funcgi to him the whole sum deposited, and remaining un-
applied. a1
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Bheriff, when  SEc. 109. If after being arrested, the defendant escape
Hable as bail, or be rescued, or bail be not given or justified, or a deposit
35;';’3'&‘3; be not made instead thereof, the sheriff shall himself be
Tiability. liable as bail. But he may discharge himself from such
liability by the giving and justification of bail as provided
in sections 101, 102, 103 and 104, at any time before pro-
cess against the person of the defendant to enforce an
order or judgment in the action. )
Proceedings ~ SE0. 110. It a judgment be recovered against a sheriff,
on judgment ' gypon his liability, as bail, and an execution thereon be
against sberll yoturned unsatisfied, in whole or in part, the same gro-
ceedings may be had onthe official bond of the sheriff to
collect the delinquenay, as in other cases of delinquency.
Baillisbleto ~ SE0. 111. The bail taken upon the arrest, shall, unless
sheriff. they justify, or other bail be given or justified, be liable
to the sheriff by action for damages which he may sus-,
tain by reason of such omission.
Motion to va- _ SE0. 112. A defendant arrested may, at any time before
cate arrest or the justification of bail, apply, on motion, to vacate the
reduce bail.  order of arrest, or to reduce the amount of bail.
Affidavitson ~ SEo. 113. If the motion be made upon affidavit on the
‘motion. part of the defendant, but not otherwise, the plaintiff may
oppose the same by affidavit or other proof, in addition
to those on which the order or arrest was made.
Pelivery of 8ko.. 114. The plaintiff, in an action to recover the pos-
‘personal prop- gesgion. of personal property, may, at the time of issuing
exty, ‘g:‘gm_ the summons, or at anytime before answer, claim the
ol immediate delivery of such property, as provided in this
chapter. ,
Affidavit and Sln):o. 115. Wimre a delivery is claimed, an affidavit
ita requisites. /1) gt he made by the plaintiff, or by some one on his behalf, *
showing : \

1L Tl%at the plaintiff is the owner of the property claim-.
ed, (particularly describing it,) or is lawfully entitled to
the possession thereof, by virtne of a special property
theremn, the facts in respect to which shall be set forth.

2. That the property is wrongfully detained by the
defendant.

8. The alleged cause of the detention thereof, according
to his best knowledge, information and belief.

4. That the same has not been taken for a tax, assess-
ment or fine, pursuant to a statute, or siezed under an ex-
ecution or attachment against the property of the plain-
tiff, or if so seized, that it is by statute exempt from such
seizure ; and
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5. The actnal value of the property.

Szo. 118, The plaintiff may thereupon, by an endorse- Requisition to
ment in writing upon the affidavit, require the sheriff' of shenff to take
the county where the property claimed may be, to take 324 deliver the
:ih; same from the defendant, and deliver it to the plain- P )
Sko. 117. Upon the receipt of the affidavit and notice, Security on
with a written undertaking, executed by one or more part of the
sufficient sureties, a.pproveg by the sheriff, to the effect ﬁls{&ugﬁ&_
that they are bound in double the value of the property
as stated in the affidavit, for the prosecution of the action,
for the return of the property to the defendant, if return
thereof be adjudged, and for the payment to him of such
sum as may for any cause be recovered against the plain-
tiff, the sheriff shall forthwith take the property described
in the affidavit, if it be in the possession of the defendant
or his agent, and retain it it his custody. He shall also,
without delay, serve on the defendant a copy of the affi-
davit, notice and undertaking, by delivering the same to
him personally, if he can be found, ;or his agent, from
whose possession the property is taken ; or,if neither can
be found, by leaving them at the usual place of abode of
either, with some person of suitable age and discretion.

8eo. 118. The defendant may, within three days after Exceptibnito
the service of a copy of the affidavit and undertaking, soreties an
give notice to the sheriff that he excepts to the sufficiency Horenn nfon
of the sureties. If he fails to do so, he shall be deemed failure to ac-
to have waived all objection to them. When the defend- cept
ant excepts, the sureties shall justify, on notice, in like
manner a8 upon bail on arrest. And the sheriff shall be
responsible for the sufficieney of the sureties until the
objection to them is either waived as above provided, or
until they justify, or new sureties shall be substituted
and justify. If the defendant except to the sureties, he can-
not reclaim the property as provided in the next section.

Skc. 119. At any time before the delivery of the pro- Defendant
perty to the plaintiff, the defendant may, if he do not When entitled
except to the sureties of the plaintiff, require_the return e
thereof, upon giving to the sheriff a written undertaking, |
executed by two or more sufficient sureties, to the effect
that they are bound, in double the value of the proferty,
ag stated in the affidavit of the dpla.intiﬁ', for the delivery
thereof to the sheriff, if such delivery be adjudged, and
for the payment to him of such sum as may for any cause
be recovered against the defendant. If a return of the

¥
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property be not so required within three days after the
taking and service of notice to the defendant, it shall be
delivered to the plaintiff, except as provided in section 124.
rustificationof  SE0. 120. The defendant’s sureties, upon a notice to the
lefendant’s  plaintiff, of not less than two nor more than six days, shall
securitiee. Justify before a judge or justice of the peace, in the same
manner a8 upon bail on arrest; upon such justification
the sheriff shall deliver the property to the ‘defendant.
The sheriff shall be responsible for the defendant’s sureties,
until they justitgr, or until justification is completed, or
expressly waived, and may retain the property until that
time, but if they, or others in their place, fail to justify
‘at the time and place appointed, he shall deliver the pro-
perty to the plaintiff. :
Qualification ~ 8ro. 121. The qualification of sureties and their justifi-
and jrstifica- . cation shall be as prescribed by sections 102 and 103, in
on of BUrete® respect to bail upon an order of arrest.
Properly, how Sko. 122. If the property or any part thereof be con-
taken when  cealed in a building or enclosnre, the sheriff shall pub-
concaaled in 130}y demand its delivery ; if it be not delivered, he shall
building ozen y vy ve ’

osure. canse the building or enclosure to be broken open and
take the property into his ‘possession ; and if necessary
he may call to his aid the power of his county.

Sro. 123. When the sheriff shall have taken property,
a8 in this chapter provided, he shall keep it in a secure
place, and deliver it to the party entitled thereto, upon
receiving his lawfual fees for taking, and his necessary ex-
penses for keeping the same.

Olsimof prop-  SE0. 124. If the property taken be claimed by any other
erty by third pergon than the defendant or his agent, and such person-
sty ‘:g, shall make affidavit of his title thereto, and right to the
Fereon possession thereof, stating the groufids -of such right and
title, and serve the same upon the sheriff, the sheriff shall
-... Dot be bound to keep the property, or deliver it to the
< Nplaintiff, unless the plaintiff, on demand of him or his
- 7 Yagent, shall indemnity the sheriff against such claim by

Property—
how kept.

»

\ ‘%ﬁ -undertaking, executed by two sufficient sureties, ac-
. ““domppanied by their affidavits, that they are each worth
- double the value of the property, as specified in the affi-
v davit of‘the plaintiff, and freeholders and householders of

the county. And no claim to such property by any other
person than the defendant or his agent, shall be valid
: against the sheriff unless made as aforesaid, and notwith-
standing such claim, when so made, he may retain the
property a reasonable time to demand such indemnity.
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Sro. 125. The sheriff shall file the notice and affidavit Notico and
with the proceedings thereon, with the clerk of the court sffidavit-when
in which the action is pending, within twenty days after {2 where ©
taking the property mentioned therein. ‘

Bro. 126. The writ of injunction may be in the form of Injanetion

sn order as prescribed in this act. The order may be made ™y bein the

by the court in which the action is brought, or by a judge {,‘;ﬁ‘;’,-_"““
thereof, or by a county judge or court commissioner, in

the cases provided in the next section ; and, when made,

may he enforced as the order of the court. ‘

Seo. 127. Where it shall appear by the complaint that Injunction in
the plaintiff is entitled to the relief demanded, and such What cases
relief, or any part thereof, consists in restraining the com- 80t
mission or continuance of some act, the commission or '
continuance of which, during the litigation, would produce
injury to the plaintiff, or when, during the litigation, it
shall appear that the defendant is doing, or threatens, or
ig about to do, or procuring or suffering some act to be
done in violation of the plaintiff’s rights, respecting the
subject of the action, and tending to render the judgment
ineffectnal, a temporary injunction may be grauted to re-
gtrain such act. And when, during the pendency of an
action, it shall appear by atfidavit, that the defendant
threatens, or is about to remove or dispose of his property
with intent to defraud his creditors, a temporary injunc-
tion may be granted to restrain such removal or disposition.

Sro. 128. The injanction may be granted at the time of At what time
commencing the action, or at any time afterwards before Ltm?gn?:d and
judgment, upon its appearing satisfactorily to the court or yo5 what
judge, or court commissioner, by the affidavit of the plain- granted.
tiff, or of any other person, tbat sufficient grounds exist !
therefor. A copy of the affidavit must be served with the
injunection.- o,

Sno. 129. An injunction shall not be allowed after the Notico when
defendant shall have answered, unless upon notice, or Zeqmmdf‘.

i . emporary in-
upon an order to show cause; but in such case the defen- jyncuon,
dant may be restrained, until the decision of the courtor” -
judge, granting or refusing the injuction. S
~ Szo. 120. Where no provision is made by statute, as to Se_cm":y upon,
socurity upon an injunctionythe cours or judge or commis- i Lo,
sioner shall require a written undertaking, on the part of on—how as-
the plaintiff, with or without securities, to the effect that certained.
the plaintiff’ will pay to the party enjoined, such damages,
not exceeding an amount to be specified, as he may sus—
tain by reason of the injunction, if the court shall finally
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decide that the plaintiff was not entitled theréto. The
damages may be ascertained by a reference or otherwise,
as the court shall direct.
Order toshow  SE0. 131. If the court or judge or commissioner deem
cause why in- it proper that the defendant, or any of several defendants,
mﬁf"‘mh should be heard before granting the injunction, an order
granted. may be made, requiring cause to be shown, at a specified
time and place, 'why the injunetion should not be grant.
ed ; and the defendant may, in the meantime, be restrain-

ed. ,
Sectrity ug:,'n Skc. 182. An injunction to suépend the gereral and
injunction to  ordinary business of a corporation, shall not be granted,

suspend busi- oy0ent hy the court or judge thereof; nor shall it be
:&?:‘ corpor- %:anged githout due noti(J:e o%' the application therefor, to
' . the proper officers of the corporation, except where the
people of this state are a party to the proceeding, unless the

plaintiff shall give a written undertaking, executed by

two sufficient sureties, to be approved by the court or

judge, to the effect, that the plaintiff will pay all damages,

not exceeding the sum to be mentioned in the undertak-

ing, which such corporation may sustain, by reason of the

injunction, if the court shall finally decide that the'plain-

tiff was not entitled thereto. The damages may be as-

t(:lertained by a reference, or otherwise, as the court shall

irect.

Motion to va-  SE0. 133. If the injunction be granted by a judge of the
sate or modify court, or by a county judge, or court commissioner, with-
ujunction. oyt notice, the defendant, at any time before the trial, may
* apply, upon notice, to the judge of the court in which the

action is brought, to vacate or modify the same. The
application may be made upon the complaint and the affi-

davit on which the injunction was granted or upon affida-

vits on the part of the defendant, with or without the

answer. .
fHdavits Sko. 134. If the application be made upon affidavits on
otion. . the part of the defené)ant, but not otherwise, the plaintiff

may oppose the same by affidavits or other proofs, in -
addition to those on which the injunction was granted.
ttachments,  Sgo. 135. In an getion for the recovery of money
Den may is- against a corporation created by or under the laws of any
hatcases  Other state, government, or country, or against a defendant
who is not a resident of this state, or against & defendant
who has absconded or concealed himself ; or
When the defendant has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which



Caarres -120. 167

the action is brought, or in concealing or disposing of the
property, for the taking, detention or conversion of which
the action is brought; or

When ‘the defendant has removed or disposed of -his
property, or is about to do so, with-intent to defraud his
creditors. The plaintiff, at the time of issming the. sum-
mons; or at any time afterwards, may have the property
of such /defendant attached in the manner hereinafter
preseribed, as a security for the satisfaction of such jndg-

-ment as the plaintiff may recover. :

Sko. 136. A warrant of attachment must be obtained Warrant of
from a judge of the court in which the action is brought attachment
or from a-county judge or court commissioner. , mu’a_'

8ro. 187. The warrant may be issned whenever it shall 1, oy .t cases
appear, by affidavit, that a cause of action exists against warrant may
guch defendant, specifying the amount of the claim, and be issued.
the grounds thereof, and that the case is one of these men-
tioned in section 135.

Sko. 188. Before issuing the wartant, the judge or com- Security on
missioner shall require a written undertaking on the part attachment.
of the plaintiff, with sufficient surety, to the effect that if -
the defendant recover judgment the plaintiff will pay all
costs that may be awarded to the defendant, and all gam-
ages which he may sustain by reason of the attachment,
not exceeding the sum specified in the undertaking, which
shall be at least two hundred and fifty dollars.

Sko. 139. The warrant shall be directed to the sheriff Warrants, to
of any county in which property of such defendant ma, Wh‘ml‘li'
be, and shall require him to attach and safely keep all :;’;ui‘,'e.at to
the property of such defendant within ‘his county, or so
‘much thereof as may be sufficient to satisfy the plaintiff’s
demand, together with costs and expenses ; the amount of
which must be stated in conformity with the complaint,
together with costs and expenses. Several warrants may .
be issued at the same time to thesheriffs of different coun-
ties. ‘

8ko. 140. The sheriff to whom such warrant of attach- Mode of pro-
ment is directed and delivered, shall proceed thereon in °°°‘t‘i1"8 ex-
‘all respects in the manner required of him by law, in case . © war
of attachments ; shall make and return an inventory, and
shall keep the property seized by him, or the proceeds of
such as shall have been sold, to answer any judgment
which may be obtained in such action ; and shall, subject
to the direction of the court or judge, collect and receive
into his possession all debts, credits and effects of the de-
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fendant. The sheriff may also take such legal proceed-
ings, either in his own name, or in the name of such de-
fendant, as may be necessary for that purpose, and dis-
continue the same at such times, and on such terms as the
court or judge may direct.
in  Sgo. 141. If any property so seized shall be perishable,
3}:“ - or if any part of it be claimed by any other person than
or vJ.’..?”E"’ such defendant, or if any part of it consist of a vessel, or
of any share or interest therein, the same proceedings
shall be had in all respects as are provided by law upon
- attachments.
Interest in Sro. 142. The right or shares which such defendant may
- "ﬁg tion 28V in the stock of any association or corporation, to-
fisbleto at-  gether with the iuterest and profits thereon, and all other
tachment.  property in this state of such defendant, shall be liable
to be attached and levied mpon and eold to satisfy the
judgment and execution.
Attachment—  SEo. 143. The execution of the attachment upon any
how executed gych rights, shares, of any debts or other property inca-
;I:lcap;: le of Ppable of manual delivery to the sheriff, shall be made b
manual deliv- leaving a certified copy of the warrant of attachment wi
ery- the president or other head of the association or corpora-
tion, or the secretary, cashier, or managing agent thereof,
or with the debtor or individual holding such property,
with a notice showing the property levied on.
Qertificates of ~ Sgo. 144. Whenever the sheriff shall with a warrant of
g:f;‘:dgnﬁh“ attachment or execution against the defendant, apply to
farnished by  Such officer, debtor or individual for the purpose of attach-
corporation.  ing orlevying upon such property, such officer, debtor or
individual shall furnish him with a certificate under his
hand, designating the number of rights or shares of the de-
fendant in the stock of such association or corporation, with
any dividend or any incumbrance thereon, or the amount
and description of the property held by such association,
corporation or individual, for theé benefit of or debt owing
to the defendant. Ifsuch officer, debtor or individual refuse
to do 8o, he may be required by the court or judge, to
attend before him and be examined on oath concernin
the same, and obedience to such order may be enforceg
by attachment.
Judgment—  SEo. 145. In case judgment be entered for the plaintiff in
bow satisfied. guch action, the sheriff shall satisfy the same out of the
property attached by him, if it shall be sufficient for that
purpose;
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-1, By paying over to such plaintiff the proceeds of all By paylng
sales of perishable property, and of any vessel or share or over avails of

interest in any vessel sold by him, or of any debts or juis ;mm_'
eredits collected by him, or so much as shall be necessary

to satisfy such judgment.

2. If any balance remain due, and an execution shall By issuing ex-
bave been issued on such judgment, he shall proceed to m‘g‘:‘;‘
sell under such execution, so much of the attached pro- erty.
¥erty, real or personal, except as provided in sub-division

our of this section, as may be necessary to satisfy the

balance, if enough for that purpose shall remain in his Rights or
hands ; and in case of the sale of any rights or shares, shares in cor-
in the stock of a.corporation or association, the sheriff m‘;’g"'
shall execute to the purchaser a certiticate of sale thereof,

and the purchaser shall therenpon have all the rights and

privileg es in respect thereto, which were had by such de-

. fendant. ;

3. If any of the attached property belonging to the Sheriffmayre-
defendant shall have passed out of the hands of the sher- possesshimself
iff without having been sold or converted into money, SachbqP™?
such sheriff shall repossess himself of the same, and for
that purpose have all the authority which he had to seize
the same under the attachment, and any person who shall
wilfully conceal or withhold such property from the sher-
iff shall be liable to double damages at the suit of the
party irjured.

4. Until the judgment against the defendant shall be Sheriff may
paid, the sheriff may proceed to collect the notes and :zg":mm
other evidence of debt, and the debts that may have been sattached.
geized or attached under the warrant of attachment, and
to prosecute any bond he may have taken in the course
of such proceedings, and apply the proceeds thereof to
the payment of the judgment. !

When the judgment and all costs of the proceedings
shall have been paid, the sheriff upon reasonable demand
shall deliver over to the defendant the residue of the at-
tached property or the proceeds thereof. . .

Sko. 146. The actions herein authorized to be brought When actions
by the sheriff, may be prosecuted bg the plaintiff or un % e
der his direction, upon the delivery by him to the sheriff tuchad, maay be
of an undertaking executed by two sufficient sureties, to prosecuted by
the effect, that the plaintiff will indemnify the sheriff the plaintiff in
from all damages, costs and expenses on account thereof, which the at-
not exceeding two hundred and fifty dollars in any one ac- tachment is-
tion. Such sureties shall, in all cases, when required by =ued-

22
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the sheriff, justify by making an affidavit, that each is a
householder and worth double the amount of the penalty
of the bond over and above all demands and liabilities.

Bond tosherif  Sro. 147. If the foreign corporation, or absent, or ab-

°nh:t“°‘!'“°"t sconding, or concealed defendant, recover judgment

od e oPe- against the plaintiff in such action, any bond taken by

ed of on. judg- 888 ’ . . .

ment for de- the sheriff, except such as are mentioned in the last see-

fendant. tion, all the proceeds of sales, and moneys collected
by him, and all the property attached remaining in his
hands, shall be delivered by him to the defendant, or his
agent, on request, and the warrant shall be discharged,
and the property released therefrom. ,

Dischargeof  Sro. 148. Whenever the defendant shall have appeared

::‘3?;{““;2‘“ in such action, he may apply to the officer who issued the

property or its &ttachment, or to the court, for an order to discharge the

p to same; and if the same be granted, all the proceeds of

defendant.  ggleg "and moneys collected by him, and all the property
attached remaining in his hands, shall be delivered or
paid by him to the  defendant or his agent, and released
from the attachment.

Undertaking  Sko. 149. Upou such application, the defendant shall

ggtggmn"f deliver to the court, or officer, an undertaking, executed

such cases. DY at least two sureties, resident, and freeholders in this
state, approved by such court or officer, to the effect that
the sureties will, on demand, pay to the plaintiff the
amount of the judgment that may be recovered against
the defendant in the action, not exceeding the sum speci-
fied in the undertaking, which shall be at least double
the amount claimed by the plaintiff in his complaint.

Whenandhow  Sro. 150. When the warrant shall be fully executed or

sherif to re- - digcharged, the sheriff shall return the same with his pro-

v ceedings thereon, to the court in which the action was
brought.

SherifPs fees. ~ SEC. 151. The sheriff shall be entitled to the same fees
and compensation for services, and the same disburse-
ments under this title as are allowed by law for like ser-
vices in other cases.

Motion to set  SEC. 152. The defendant may, at any time before the

:ﬁi ?z;ngl: time to answer expires, make a motion before the cirenit

sufficiency and judge of the proper circuit, to set aside or discharge the

affidavits and 8ttachment, on the ground that sufficient'cause for the
roceedings  granting of the same did not exist. Such motion may be
p’:sg‘“ P made upon the affidavit for the attachment or addition3l
atfidavits, on the part of the defendant, controverting the

grounds upon which the attachment was issued, and in
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case the defendant uses additional affidavits, the plaintiff
may use additional affidavits, on his part, to snstain the
same, and the plaintiff may, on reasonable netice for that
purpose given, require the defendant or other person to
. appear on the hearing of such motion, and be examined
" orally, touching the grounds upon which said attachment
wasg igsued ; and if the defendant neglect or refuse to at-
tend as required, the motion to discharge the attachment
shall be denied. ’
Sro. 153. A receiver may be apPointed : Powers of
1. Before judgment, on the application of either party, S i to Te-
when he establishes an apparent right to property which
is the subject of the action, and which is in the possession
of an adverse party, and the property, or its rents and
profits, are in danger of being lost or materially injured
or impaired.
2. After judgment to carry the judgment into effect.
8. After judgment to dispose of the property accord-
ing to the judgment or to preserve it during the pen-
dancy of an appeal ; or when an execation has been re-
turned unsatisfied and the judgment debtor refuses to
.apply his property in satisfaction of the judgment.
4. In the cases provided in this code, and by special
statutes, when & corporation has been dissolved, or is in-
solvent or in imminent danger of insolvency, or has for-
feited its corporate rights.
5. In such other cases as are now provided by law, or
may be in accordance with the existing practice, cxcept
as otherwise previded in this act. oo
Sec. 154. When it is admitted by the pleading or ex- Deposit of
amination of'a party, that he has in his possession or under money or oth-
his control any money or other thing capable of delivery, & Property in
which being the subject of the litigation, is held by him =
as trustee for another party, or which belongs, or is due
to another party, the court may order the same to be de-
posited in court, or delivered to such party with or with-
out security, subject to the further direction of the court.
Seo. 155. Whenever in the exercise of its authority, a Court may or- -
court shall have ordered the deposit, delivery or convey- derproperty or
-ance of money or other property, and the order is diso- g & dopost-
béyed, the court, besides punishing the disobedience as livered or con-
for contempt, may make an order requiring the sheriff to V°Y°‘zi’ﬂ°l' nay
‘take the money or property, and deposit, deliver or con- By tate by
vey it in conformity with the direction of the court, or the judgment. -
“court may pass title to real estate by its judgment, with-
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out conveyance, in like manner, as may now be done by
decree.
When answer  Sgo.156. When the answer of the defendant admits
i ‘ﬁﬁ?:“ * part of-the plaintiff ’s claim to be just, the court on motion,
,courson may order such defendant to satisfy that part of the claim,

motion, may i isi
ot dafeny. 8nd may enforce the order, as it enforces a provisional

ant to satiafy remedy.

that part.

Judgment—  SEko. 157. A judgment is the final determination of the
what. rights of the parties in the action.

Judgment on

failure of de-  Sko. 158. Judgment may be had if the defendant fail

fendant to aa- 6 gnswer the complaint, as follows : :

Actiononcon- 1. In any action arising on contract for the recovery of

traot. money only, the plaintiff may file with the clerk proof of
personal service of the summons and complaint on one or
more of the defendants, or of the summons, according to
the provisions of section 35, and that no answer has been
received. The clerk shall thereupon enter judgment for
the amount mentioned in the summons against the defend-
ant or defendants, or against one or more of several de-
fendants, in the cases provided for in section 41. But if
the complaint be not sworn to, and such action is on an
instrument for the payment of money only, the clerk, on
its production to him, shall assess the amount due to the
plaintiff thereon; and in other cases shall ascertain the
amount which the plaintiff is entitled to recover in such
action from his examination under oath, or other proof,
and enter the judgment for the amount so assessed or
ascertained. In case the defendant give notice of appear-
ance in the action, he shall be entitled to five days notice
of the time and place of such assessment.

In other 2. In other actions, the plaintiff may, upon the like
sotlons. ¥roof, apply to the court after the expiration of the time
: or answering, for the relief demanded in the complaint.

If the taking an account or the proof of any fact be ne-
cessary to enable the court to give judgment or to carry
the judgment into effect, the court may take the account,
or hear the proof, or may in its discretion, order a refer-
ence for that purpose. And where the action is for the
recovery of money only, or of specific, real or personal
property, with damages for the withholding thereof; the
court may order the damages to be assessed by a jury, or
if the examination of a long account be involved, by a
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reference as above provided. In case the defendant give
notice of appearance in the action before the expiration
of the time for answering, he shall be entitled to eight
days notice of the time and dp]ace of application to the
court for the relief demanded by the complaint,

3. In actions where the service of the summons was by Judgment on
publication, the plaintiff may in like manner apply for frivolous de-
Judgment, and the court shall thereupon cause proof to T rrenanswer
be taken of the demand mentioned in the complaint, and ** ™P7"
in cas- the defendant is a non-resident, shall cause the
plaintiff or his agent to be examined on oath, as to an
payment that may have been made to such plaintiff, or to
any one for his use on account of such demand, and may
render judgment for the amount which he is entitled to
recover, and before entering judgment, the court may, in
its discretion, require the plaintiff to cause to be filed sa-
tisfactory security to abide the order of the court, touch-
ing the restitution of any estate or effects which may be
directed by such judgment to be transfegred or delivered,
or the restitution of any money that may be collected
under or by virtue of such judgment, in case the defendant
or his representatives, shall apply and be sdmitted to de-
fend the action and shall succeed in such defence.

Sko. 159. If a demurrer, answer or reply be frivolous, o,e of publi-
the party prejudiced thereby, upon a previous notice of cation of sum.
five days, may apply to a judge of the court, either in or mons.
out of the court, for judgment thereon, and judgment
may be given accordingly.

Sro. 160. Issues arise upon the pleadings when a fact The different
or conclusion of law is maintained by, the one party, and kinds of issue.
controverted by the other ; they are of two kincf :

1. Of law.

2. Of fact.

Sko. 161. An issue of law arises upon a demurrer to Issue of law.
the complaint, answer or reply, or to some part thereof.

Sgro. 162. An issue of fact arises, Tssue of fact.

1. Upon a material allegation in the complaint contro-
verted by the answer; or,

2. Upon new matter in the answer controverted by the
reply ; or,

3. Upon new matter in the reply, except an issue of
law is joined thereon.

v Sgro. 163. Issues both of law and of fact inay arise Issue of both
upon different parts of the pleadings in the same action; t]iwi;nud f!g.ta
in such cases the issue of law must be first tried, unless y e fisttried
the court otherwise direct. ‘

.
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Trial defined.  SE0. 164. A .trial is the judicial examination of the is-
sues between the parties, whether they be issues of law
or of fact.

Imues—bow  Seo. 165. An issue of law must be tried by the court,

*  unless it be referred as provided in sections 180 and 181.
An issue of fact in an action for the recovery of money
" only, or of specific, real or personal property, or for a di-
vorce from the marriage contract, on the ground of adul-
tery, must be tried by a jury, unless a jury trial be
walved, as provided in sections 176 and 181, Every other
‘issue is triable by the court, which, however, may order
the whole issue, or any specific question of fact involved
therein, to be tried by a jury, or may refer it as provided

in gections 180 and 181.

Eitherputy  SEO. 166. At any time after issue, and at least ten days

may give no- hefore the court, either party may give netice of trial.

Hesoftrialand 1y party giving the notice shall furnish the clerk, at
least tfour days before the court, with a note of the issue,
containing the title of the action, the names of the attor-
neys, and the tim® when the last pleading was served ;
and the clerk shall thereupon enter the caunse upon the
calendar, according to the date of the issue.

Order of die-  SE0. 167. The issues on the calendar shall be disposed

posing ‘;i;" of in the following' order, unless for the convenience of

caledae - parties or the dispatch of businees, the court shall other-
wise direct:

1. Issues of fact to be tried by a jury.

2. Issues of fact to be tried by the court.

3. Issues of law.

Party noticing | SEO. 168. Either party giving the notice may bring the

for trisl may ~ igsue to trial, and in the absence of the adverse party, un-

me less the court, for good cause, otherwise direct, may pro-

) ceed with his case, and take a dismissal of the complaint

Separate triale. Or & verdict or a judgment as the case may require, A

separate trial between the plaintiff and any of the several
defendants may be allowed by the court whenever in its
opinion justice will be thereby promoted. _

Oourt to be 8E0. 169. When the issue shall be brought to trial by

fnmlshlod with the plaintiff, he shall furnish the court with a copy of the

f_f’g{ Plead-  snmmons and pleadings, with the offer of the defendant,

if any shall have been made. When the issue shall be’
brought to trial by the defendant, and the plaintiff shall
neglect or refuse to furnish the court with a copy of the
summons and pleadings, and the offer of the defendant,
the same may be furnished by the defendant.

'
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Sro. 170. A general verdict, is that by which the jury Generalor

ronognce generally upan all or any of the issues either special v
?n favgg of gthe plai)t'lti (32 defeﬁ‘datﬁ:. A ‘special verdict e
is that by which the jury find the facts only, leaving the
judgment to the court. ~ ' .
8r0, 171. In an action for the recovery of specific per- When jury
songl property, it the property have not been delivered m;{:l“g:'
to the plaintiff, or the defendant by his answer, claim 8-§|:ecia| verdict,
return thereof, the jury shall assess the value of the pro- and when
ﬁerty, if their verdict be in favor of the plaintiff, or if they 25t m‘ﬁ“‘
nd in favor of the défendant, that he is entitled to a re- finding.
turn thereof, and may at the same time assess the dam-
8, if aﬂfr are claimed in the complaint or answer, which
e prevailing party has sustained by reason of the deten-
tion, or taking and withholding such property. In every
action for the recovery of money only, or specific real
, pr:f)erty, the jury in their discretion may render a gen-
eral or special verdict. In all other cases the court may
direct the jury to find a special verdict in writing upon
all or any of the issues, and in all cases may instruct
. them, if they render a general. verdict, to find upon par-
ticular questions of fact, to be stated in writing, and may
direct & written finding thereon. The special verdict or
finding shall be filed with the clerk and entered upon the
.minutes. _ '
Sro. 172. Where a special finding of facts shall be in- Special find-
consistent with the general verdict, the former shall con. ibgs shall con-

trol the latter, and the court shall give judgment accord- :r:,bf:: eral -

ingly.

%go 173. When a verdict is found for the plaintiff in Jury to assess
an action of the recovery of money, or for the defendant, i‘:‘mu
when a set off for the recovery of 'money is established cases.
beyond the amount of the plaintiff’s claim as established,
the jury must also assess the amount of the recovery ; they
may also under the direction of the court, assess the
amount of the recovery when the court give judgment for
the plaintiff on the answer. If a set off established at the
trial exceed the plaintifi’s demand, so established, judg-
ment for the defendant must be given for the excess; or
if it appear that the defendant is entitled to any other
affirmative relief, judgment must be given accordingly.

Sec. 174. Upon receiving a verdict the clerk shall make Entry of the
an entry in his minutes, specifying the time and place erdict
of the trial, the names of the jurors and witnesses, the
verdict, and either the judgment rendered thereon or
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an order that the cause be reserved for argument or
farther consideration. If a different direction be mnot
given by the court, the clerk must enter judgment in*
conformity with the verdict. If an exceptionbe taken it
may be reduced to writing at the time, or entered in the
judge’s minutes, and afterwards settled as provided by
the rules of the court, and then stated in writing, in a case
or separately, with so much of the evidence as may be
material to the questions to be raised, but need not be
sealed or signed, nor need a bill of exceptions be made.
If the exceptions be in the first instance stated in a case,
and it be afterwards necessary to separate them, the se-
paration may be made under the direction of the court or
a judge thereof. The judge who tries the canse may, in
his discretion, entertain a motion to be made on his min-
utes, to set aside a verdict, and grant a new trial, upon -
exceptions, or for insufficient evidence, or for excessive
damages ; but such motions, in actions hereafter tried, if
heard upon the minutes, can only be heard at the same
term or circuit, at which the trial is heard.
Motion for a When such motion is heard and decided upon the min-
new trial.  utes of the judge, and an appeal is taken from the deci-
gion, a case or exceptions must be settled in the usual form
upon which the argument of the appeal must be had.
Motimfora  Sro. 175. A motion for a new trial on a case or excep-
new trlll—  tiong or otherwise, and an application for judgment on
heard. a special verdict orcase reserved for argument or fur-’
ther consideration, or to set aside the report of referees,
must, in the first instance, be heard and decided at the
circuit, at special term, or at a regular term.
Trial by jury, Spo. 176. Trial by jury may be waived by the severat’
howwaived. . ,arties, to an issue of fact, in actions on contract, with
the assent of the court, in other actions, in the manner
following : ' ‘
1. By failing to appear at the trial. '
2. By written consent, in person, or by attorney, filed
with the clerk. ’ ‘
3. By oral consent in open court, entered in the minutes.
Ontral bythe Sro. 177. Upon a trial of a question of fact by the
court, judg-  court, its decision shall be given in writing, and filed with
menttobogiv- ¢ho clerk within twenty days after the court at which the
dsys—and = trial took place. Judgment upon the decision shall be
;h::nmmm entered accordingly, and the judge shall state in his de-
" cision separately :
1. The facts found by him, and
2. His conclusions of law thereon.
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8ro. 178. For the purpose of an appeal, either party Excsptions—
may except to a decision on a matter of law, arising on bow and when
such trial, within ten days after notice, in writing, of the taken.
judgment in the same manner and with the same effect
as upon a trial by jury. And either party desiring a re-
view upon the evidence appearing upon the trial, either
of the questions of fact or of the law, may, within ten
days after the notice of such judgment, or within the
time prescribed by the rules of th¢ court, make a case or
exceptions in like manuer as upon trials by jury; except
that the judge, in settling the matter, must briefly specify
the facts found by him, and his conclusions of law.

Sko, 179. On a judgment for the plaintiff, upon an is- Proceedings
sue of law, the plaintiff may proceed in the manner pre- upon judg-
scribed by the first two sub-divisions of section 158, upon pgae” ™1°
the failure of the defendant to answer, where the sum-
mons was personally served. If judgment be for the de-
fendant, upon an issne of law; and if taking an account
or the proof of any fact be necessary to enable the court
to complete the judgment, a reference or assessment by a
jury may be ordered, as in that section provided.

Sec. 180. All or any of the issues in the action whether All issues re-
of fact or of law, or both, may be referred upon the written ferrable by
consent of the parties. consen

Seo. 181. Where the parties do not consent, the court When refer-
may, upon the application of eithe.r,’.or of its own moti.n, m?;{uﬁ.}t
except where the investigation will require the decision :
of difficult questions of law, direct a reference in the fol-
lowing cases :°

1. Where the trial of an issne of fact shall require the
examination of a long account on either side, in which
case the referees may be @irected to hear and decide the
whole issue, or to report upon any specific question of
faet involved therein ; or

2. Where the taking of an account shall be necessary for
the information of the court, before judgment, or for carry-
ing a judgment or order into effect, or

8. Where a question of fact, other than upon the plead-
ings, shall arise, upon motion or otherwise, in any stage
of the action. ' -

Sxo. 182. The trial by referees is conducted in the same Mode of trial
manner and onsimilar notice, as a'trial by the court ; they
have the same power to grant adjournments as the court
upon such trial.

28"
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They must state the facts found and the conclusions of
law separately, and thejr decision must be given and may
be excepted to and reviewed in like manner, and by a
motion before the circuit court to set aside the report upon
a case or bill of exceptions, to be settled by the referees
asin cases of trial by the court, and on which motion the
court may set aside such report or alter or modify the
same, and the judgment entered upon such report under
direction of the circuit court may be appealed from to the
gupreme court in like manner as judgments upon motions
for a new trial on cases or exceptions as provided in sec-
tion 175.

The report of the referees npon the whole issue stands
as the decision of tbe court, and judgment may be en-
tered thereon in the same manner as if the action had
been tried by the court, unless either party may desire to
make a motion to set aside the report, as herein provided.
And in case either party desires to make such a motion,
a judge of the circuit court may stay the entry of judg-
ment for twenty days, to enable the party to prepare his
case or bill of exceptions, and in case it is prepared, all
proceedings on the report shall be stayed unti] the decis-
ion of the circuit court thereon, or the case is set aside or
dismissed. When the reference is to report the facts, the
report has the effect of a special verdict.

Sko. 183. In all cases of reference, the parties, except
when an infant may be a party, may agree upon a suitable
person or persons, not exceeding three, and the reference
shall be ordered accordingly; and if the parties do not
agree, the court shall appoint one or more referees, not
exceeding three, who shall be free from exception.

Sko. 184. Judgment may be given for or against one or
more of several plaintiffs, and for or against one or more
of several defendants, and it may determine the ultimate
rights of the parties on each side, as between themselves,
and may grant to the defendant any affirmative relief to
which he may be entitled. In.an action against several
defendants, the court may, in its discretion, render judg-
ment against one or more of them, leaving the action te
proceed against the others whenever a several jadgment
may.be proper.” The court may also dismiss the com-

. plaint, with costs in favor of one or more defendants, in
. case of unreasonable. neglect on the part of the plaintiff

to serve the summons on other defendants, or to proceed in
the cause against the defendant or defendants served.
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Sko. 185. The relief granted to the plaintiff, if there' be The relief to
no answer, cannot exceed that which he shall have ‘de. be awarded to
manded in his complaint ; but in any other case the court the plaintift
may grant him any relief consistent with the case made
by the complaint and embraced within the issue.

Sko. 186. Whenever damages are recoverable, the plain- Rates of dam-
tiff may claim -and recover, if he show himself entitled ages where
thereto, any rate of damages which he might have here. Jxmazes are
tofore recovered for the same cause of action.

Sko. 187. In an action to recover the possession of per- Judgment in
sonal property, judgment for the plaintiff may be for the 2ction f°t’."'°‘
possession, or for the recovery of possession, or the value .,,,,2,’{,,‘:,,,2;‘;;
thereof in case a delivery cannot be had, and of damages
for the detention. If the property have been delivered
to the plaintiff and a defendant claim a return thereof,
judgment for the defendant may be for a return of the

roperty, or the value thereof, in case a return cannot be
Ead, and damages for taking and withholding the same.

SEko. 188. Judgment upon an issue of law or of fact or Judgment te
upon confession, or upon failure to answer (except where be entered by
the clerk is authorized to enter the same by the first sub- gil::gso;ng
division of section one hundred and fifty-eight, [158] and or reportof re-
by section two hundred and eighty-eight,) shall, in the ferees.
first instance, be entered mpon the direction of a circuit
judge, or report of referees, suhject to review on the de
mand of either party, as herein provided. .

8eo. 189. The clerk shall keep among the records of Clerk to
the court, a book for the entry of judgments to be called {:’dzmnt
the *judgment book.” ok.

Sgo. 190. The judgment shall be entered in the judg- Judgment to
ment book, and shall specify clearly the relief granted, .‘:,“m:;d"
or other determination of the action. o

Seo. 191. Unless the party or his attorney shall fur: Judgmentroll,
nish a judgment roll, the clerk, immediately after enter- of what com-
ing the judgment, shall attach together and file the fol-
lowing papers, which shall constitute the judgment roll :

1. In case the cothplaint be not answered by any de-

fendant, the summons and complaint or copies thereof|,
proof of service, and that no answer has been received,
the report, if any, and a copy of the judgment.
+ 2. Inall other cases the summons, pleadings, or copies
thereof, and a copy of the judgment, with any verdict
or report, the offer of the defendant, exceptions, case,
and all orders and papers in any way involving the me-
rits and necessarily affecting the jndgment,.
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Judgment, .Seo. 192. On filing a judgment roll, upon & jundgment
when and how directing in whole or in part the payment of money, it
tobedocketed 11,55 ho docketed with the clerk of the circuit court of
the county where it was rendered, and in any other
county, upon filing with the clerk of the circuit court
thereof a transcript of the original ‘ docket,” and shall
be a lien on the real property in the county where the
same is docketed, of every person against whom such
judgment shall be rendered, and which he may have at
the time of docketing thereof, in the county in which such
real estate is sitmated, or which he shall acquire at any
time thereafter, for ten years from the time ot docketing
the same, in the county where it was rendered. But
whenever an appeal from any judgment shall be pending,
and the undertaking requisite to stay execution on such
judgment shall have been given, and the appeal perfected
as provided in the code, the court in which such judg-
ment was recovered, may, on special motion, after notice
to the person owning the judgment, on such terms as they
shall see fit, direct an entry to be made by the clerk on
! the docket of said judgment, that the same is *‘ secured
on appeal,” and thereupon it shall cease, during the pen-
dency of the appeal, to be a lien on the real property of
the judgment debtor, as against purchasers and mortga-
gees in good faith.
‘Execution Sro. 198. Writs of execution for the enforcement of
to be issued  judgments as now used, are modified in conformity to this
“&';‘P;zm title, and the party in whose favor judgment has been
y heretofore or shall hereafter be given, may, at any time
within two years after the entry of judgment, proceed to
enforce the same, as prescribed by this title.
* After two Sko. 194. After the lapse of two years from the entry
to.be is- of judgment, an execution can be issued only by the leave
ﬁ‘;‘:&liw by of the court, upon motion, with personal notice to the
and leave how &dverse party, unless he be absent or non-resident, or can-
obtained. not be found to make such servige, in which case, such
service may be made by publication, or in such other
manner as the court shall direct. Sucgh leave shall not be
given unless it be established by the oath of the party, or
other satisfactory proof, that the judgment, or some part
thereof, remains unsatisfied and due. When the judg-
ment shall have been rendered in a court of justice of the
peace, and docketed in the office of the clerk of the circuit
court, the application for leave to issue execution must be
to the court where judgment is docketed.

!
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Sko. 195. Where a judgment requires the payment of Other judg-
money, or the delivery of real or personal property, the m"f““m—dh"
same may be enforced in those respects by execution as gy may |
provided in this title. Where it requires the performance title by ang'f'
of any other act, a certified copy of the judgment may be meot
served upon the Earty against whom it is given, or the

erson or officer who is required to obey the same, and

is obedience thereto enforced. If he refuse he may be
punished by the court as for a contempt.

Sro. 196. There shall be three kinds of execution: one The different
against the property of the judgment debtor ; another kinds of exe-
against his person ; and the third for the delivery of the )
possession of real or personal property, or such delivery
with damages for withholding the same. They shall be
deemed the process of the court, but they need not be
gealed nor subscribed, except as prescribed in section 199.

Sgo. 197. Where the execution is against the property To whatcom-
of the judgment debtor, it may be issued to the sheriff of ties execution
any county where the judgment is docketed. Where it 27 be issued
requires the delivery of real or personal property, it must
be issued to the sheriff of the county where the property
orsome part thereof is situated. Executions may be $ssued
at the same time to different counties. Real propert
adjudged to be sold, must be sold in the county where 1t
lies, by the sheriff of that county or by a referee appointed
by the court for that purpose, and thereupon the sheriff or
referee, shall execute a conveyance to the purchaser, which
conveyance shall be effectual to pass the rights and inter-
est of the parties adjudged to be sold.

Sko. 198. If the action be one in which the defendant Execution
might have been arrested as provided in section 87 and 'B‘m"ti:‘“m
gection 89, an execution against the person of the judg- P oree aod
ment debtor may be issue§ to any county within the juris- when.
diction of the court, after the return of an execution
against his property unsatisfied in whole or,in part.

Sro. 199. The execution must be directed to the sheriff Form of exe-
or coroner, when the sheriff is a party, or interested cuto™
subscribed by the party issuing it or his attorney, and
must intelligibly refer to the judgment, stating the court,
the county where the judgment roll or transeript is filed,
the names of the parties, the amount of the judgment,
if it be for money, and the amount actually due thereon,
and the time of docketing in the county to which the ex-
ecution is issued, and shall require the officer substan-
tially as follows:
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1. If it be against the property of the judgment debtor,
it shall require the officer to satisty the judgment out of
the personal property of such debtor, and if sufficient per-
gonal property cannot be found out of the real property
belonging to him on the day when the judgment was
docketed in the county or at any time thereafter.

2. If it be against real or personal property in the
hands of personal representatives, heirs, devisees,legatees,
tenants of real property, or trustees, it shall require
the officer to satisfy the judgment out of such property.

8. If it be against the person of the judgment debtor,
it shall require the officer to arrest such debtor and com-
mit him to the jail of the county, until he shall pay the
judgment, or be discharged according to law.

4. If it be for the delivery of the possession of real or

-personal property, it shall reqwire the officer to deliver

To be relurn-
able within
sixty days.

Existing laws
relating to ex-
ecutions con=
tinued, until
otherwise pro-
vided.

When excecu-
tion returned

upsatisfied, or-
derfor discove-

the possession of the same, particularly describing it, to
to the party entitled thereto, and may, at the same time,
require the officer to satisfy any costs, damages, or rents
and profits, recovered by the same judgment, out of the
geraonal property of the party against whom it was ren-

ered, and the value of the property for which the judg-
ment was recovered, by the same judgment, out of the

ergsonal property of the party against whom it was ren-
gered, and the value of the property for which the judg-
ment was recoverd, to be specified therein, if a delivery
thereof cannot be had, and if sufficient personal property
cannot be found, then out of the real property belonging
to him on the day when the judgment was docketed, or
at any time thereafter, and shall, in that respect, be
deemed an execution against property.

Sec. 200. The execution shall be returnable within
sixty days after its receipt by the officer, to the clerk with
whom record of judgment is filed,

Sro. 201. Until otherwise provided by the legislature,
the existing provisions of law, not in conflict with this
chapter, relating to executions, and their incidents, the
property liable to sale on execntion, including the sale
and redemption of property, the powers and rights of
officers, their duties thereon, and the proceeding to enforce
those duties, and the liability of their sureties, shall ap-
ply to the executions prescribed by this chapter.

Skc. 202. When an execution against property of the
judgment debtor, or of any one of eeveraY debtors in the
same judgment, issued to the sheriff of the county where
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he resides, or if he do not reside in the state, to the sheriff ry of property
of & connty where a judgment roll or a transcript of & GyoSudg-
justice’s judgment for ten dollars or upwards, exclusive of ment debtor
costs, is filed, is returned unsatisfied, in whole or in part,‘“;f“ses to ap-
the judgment creditor, at any time after such return is {",’;‘,":‘-‘;‘};""
made, is entitled to an order from the judge of the court, judgmeat.
or a county judge, or court commissioner of the county

to which the ¢xecution was issued, requiring such judg-

ment debtor to appear and answer concerning his prop-
erty before such judge, at a time and place specified -
in,the order, within the county to which the execu-
tion was issued. After the issuing of an execution
against property, and upon proof by affidavit, of a party

or otherwise, to the satisfaction of the court, or a judge

thereof, a county judge, or a court commissioner, that any
judgment creditor [debtor] residing in the county where
such judge or officer resides, has property which he un. ,
justly refuses to apply towards the satisfaction of the
Judgment, such court or judge may, by an order, require
the judgment debtor to appear, at a specified time and

lace, to answer concerning the same, and such proceed-

ngs may thereupon be had tor the application of the pro-
perty of the judgment debtor towards the satisfaction of
the judgment, as are provided upon the return of an exe-
cution. On an examination under this section, either
party may examine witnesses on his behalf, and the judg-
ment debtor may be examined in the same manner as a
witness. Inatead of the order requiring the attendance of
judgment debtor, the jndge may, upon proof by affidavit,
or otherwise, to his satisfaction, that there is'danger of
the judgment debtor’s leaving the state, or concealing him-
self, an§ that there is reason to believe he has property
which he unjustly refuses to apply to such judgment, -~
issue a warrant requiring the sheriff of any county where
such debtor may be, to arrest him and bring hina before
sach judge.

Sro. 203. Upon being brought before the judge, he Manner of
may be examined on oath, and if it then appears that 5;(;0;?:;“8 o
there is danger of the debtor’s leaving the state, and that judgment
he has property which be has unjustly refused to apply to debtor.
such judgment, he may be ordered to enter into an under-
taking, with one or more sureties, that he will, from time
to tiwe, attend before the judge as he sball direct, and
that he will not during the'pendency of the proceedings,
diepose of any portion of his property not exempt from
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execution. In default of entering into such undertaking,

he may be committed to prison by warrant of the judge
as for a contempt. No person shall, on examination pur-
suant to this chapter, be excused from answering any
question, on the ground that his examination will tend to:
convict him of the commission of a fraud ; but his answer
ghall not be used as evidence against him in any criminal
proceeding or prosecution.

Skro. 204. After the issuing of execution against proper-
ty, any person indebted to the judgment debtor, may
pay to the sheriff, the amount of his debt, or so mn$
thereof as shall be necessary to satisfy the execution, &
the sheriff’s receipt shall be a sufficient discharge for the
amount so paid. )

Sko. 205. After the issuing or return of an execution
against property of the judgment debtor or any one of
several debtors in the same judgment, and upon an affi-
davit, that any person, or corporation has property of such
judgment debtor, or is indebted to him in an amount ex-
ceeding ten dollars, the judge may, by an order, require
such person or corporation, or any officer or member
thereof, to appear at a specified time and place, and an-
swer concerning the same. The judge may aleo, in his
discretion, require notice of such proceeding, to be given
to any party to the action in such manner as may seem
to him proper.

Sko. 206. Witnesses may be required to appear and
testify on any proceedings under this chapter, in the same
manuer as upon the trial of an issue.

Seo. 207. The party or witness may be required to at-
tend before the judge, or before a referee appointed by
the court or judge ; if before a referee, the examination
shall be taken by the referoe, and certified to the judge;
all examinations and answer before a judge or referee,
under.this chapter, shall be on oath, except that when a
corporation answers, the answer shall be on oath of an
officer thereof.

Sko. 208. The judge may order any property of the
judgment debtor, not exempt from execution, in the hands
either of himself or any other person, or due to the judg-
ment debtor, to be applied towards the satisfaction of the
judgment, except that the earnings of the debtor for his
personal services, at any time within sixty days next pre-
ceding the order, can not be so-applied, wheu it is made
to appear by the debtor’s affidavit, or otherwise, that snch
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earnings are necegsary for the use of a family, supported
wholly or in part by his labor. '

SEko. 209. The judge may also, by order, appoint a re- Judgemay ap-
ceiver of the property of the judgment debtor, in the Poin® receitar,
same manner and with the like authority, as if the ap- transfer of
"pointmeut was made by the court, according to section property.
152 Bat before the appointment of such receiver, the /
judge shall ascertain, if practicable, by the oath of the
party, or otherwise, whether any other supplementary
proceedings are so pending against the judgment debtor ;
the plaintiff thereinshall have notice to appear before him,
and shall likewise have notice of all subsequent proceed-
ings in relation to such receivership.

No more than one receiver of the property of ajudg-
ment debtor shall be appointed. The judge may also
by order forbid a transfer or other disposition of the pro-
perty of the judgment debtor, not exempt from execution
and any interference therewith.

Sec. 210. If it appear that a person or corporation, Proceedings
alleged to have property of the judgment debtor, or in- “mald“‘m of
debted to him, claims an interest in the property, adverse ¢o » m«;:epr;tzr
to him, or denies the debt, such interest or debt shall be on denial'of
recoverable only in an action against such person or cor- indebtednes
¥oration by the receiver, but the judge may, by order, gabtor
orbid a transfer or other disposition of such property or
interest till a cufficient opportunity be given to the re-
ceiver to commence the action, and prosecute the same
to judgment and execution; but such order may be mo-
dified or dissolved, by the judge granting the same, at
any time, on such security as he shall direct.

‘Sko. 211. The judge may, in his discretion, order & re- Reference by
ference to a referee agreed upon or approved by him, to judge.
report the evidence or the facts.

Sko. 212. The judge may allow to the judgment creditor Cosm of pre-
or to any party so examined, whether a party to the ac- ceeding.
tion or not, witnesses fees and disbursments, and a fixed
sum in addition not exceeding fifteen dollars as costs.

Seo. 213, If any person, party or witness, disobey an Disobedience
order of ‘the judge or referee duly served, such person, of order, how
party or witness may be punished by the judge as for a Pu™is
contempt, and in all cases of commitment, under this
chapter, the person committed, may, in case of inabilty
to perform the act required, or to endure the imprison-
ment, be discharged from imprisonment by the courtor

24
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judge committing him, or the court in which the judg-
ment was rendered, on such terms as may be just. ‘

Fee billabo-  Sko. 214. All statutes establishing or regulating the costs

lished ; allow- or foes of attorneys, solicitors and councel in civil actions,

2;3":::‘; .and all existing rules and provisions of law restricting or
controling the right of a party to agree with an attorney,
soliciter, or counsel, for his compensation, are repealed,
and hereafter the measure of such compensation shall be
left to the agreement, express or implied, of the parties.
But there may be allowed to the prevailing party, upon
the judgment, certain sums by way of indemnity, for his
expenses in the actions, which allowhnces are in this act
terme! costs.

Whenallowed  Seo. 215, Costs shall be allowed of course to the plain-

0{3:2'&0 to  tiff, upon a recovery in the following cases:

P 1. In an action forthe recovery of real property, or when
a claim of title to real property arises on the proceedings,
or is certified by the court to have come in question at
the trial. -

2. In an action to recover the possession of personal
property.

8. In the actions of which, according to law, a eourt of
justice of the peace has no jurisdiction.

4, In an action for the recovery of money, where the
plaintiff shall recover fifty dollars or more. But in an ge-
tion for assault, battery, false imprisonment, libel, slander,
malicious prosecution, criminal conversation or seduction,
if the plaintiff recover less than fifty dollars damages, he
shall recover no more costs than damages; and in an ae-
fion to recover the possession of personal property, if the
‘plaintiff recover less than fifty dollars damages, he shall
recover no more costs than damages, unless he recovers
also property, the value of which, with the damages,
amounts to fifty dollars.

Such value must be determined by the jury, court or
referee, by whom-the action is tried.

When several actions shall be brought on one bond,
recognizance, promissory note, bill of exchange, or other
instrument, in writing, or in any other case, for the same
cause of action, against several parties who might have
been joined as defendant in the same action, no costs,
other than disbursements, shall be allowed to the plaintiff,
in more than one of such actions, which shall be at his
election, provided that the party or parties proceeded
against in such other action or actions, shall, at the time
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of the commencement of the previous action or actions
have been within this state, and not secreted.

Sko. 216. Oosts shall be allowed of course to the de- When allswed
fendant in the actions mentioned in the last section, unless to defendants,
the plaintiff be entitled to costs therein.

Sko. 217. In other actions costs may be allowed or not, When allow-
in the discretion of the court. ed, w either

Where there are several defendants not united in inter- §iry, 2 the
est, and .making separate defences by separate anawers, the court.
and the plaiutiff fails to recover judgment against all, the
court may award costs to such ot the defendants as have
judgment in their favor, or any of them.

In the fullowing cases the costs of the appeal shall be
in the discretion of the court:

1. Where a new trial shall be ordered ;

2. Where a judgment shall be affirned in part and
reversed in part. -

Sko. 218. When allowed, costs shall be as follows : Amount of

1. To the plaintiff for all proceedings before notice of costs allowed
trial (including judgment when entered), in an action
where judgmeunt upon failure to answer may be had
without application to court, seven dollars. In an action
when judgment can only be taken on application to the
court, twelve dollars. For all subsequent proceedings
before trial, seven dollars.

2. To the defendant, for all proceedings before notice
of trial, five dollars ; for all subsequent proceedings be-
fore trial, seven dollars.

8. For the trial of issues of law, if separate from the
trial of issues of fact, to the plaintiff five dollars; to the
defendant five dollars.

4. For the trial of issues of fact, if separate from the
trial of the issnes of law, to the plaintiff five dollars; to
the defendant five dollars.

8. For the trial of issues of fact and of law, when tried
at the same time, to the plaintiff ten dollars; to the de-
fendant ten dollars.

6. To either party on appeal to the supreme court, fif-
teen dollars. Appeals from orders to the circuit court to
either party, five dollars.

7. The plaintiff may, in all cases, recover costs and dis-
bursments in suits against non residents when le has at-
tached real estate without regard to the amount of the
recovery, at and after rates allowed by this act.
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Seo. 219. In addition to these allowances, if the action
be for the recovery of mcney, or of real or personal pro-
perty, and a trial has been had, the court may, in difficult
or extraordinary cases, make an allowance of not more
than ten per cent. on the recovery or claim, as in the next
section prescribed, for any amount not exceeding five
hundred dollars; and not more than five per cent. for any
additional amount.

Such allowance may likewise be made npon the recov-
ery of judgment in any action for the partition of real
property, or for the foreclosure of a mortgage, orinwhich
a warrant of attachment has been issued, cr for the con-
struction of a will or other instrument in writing, and on
proceedings to compel the determination of claims to real
property, and also in any case where the prosecution or
defence has been unreasonably or unfairly conducted.

Sro 220. These rates shall be estimated as follows :

1. If the plaintiff recover judgment, it shall be upon
the amount of money or the value of the property recov-
ered, or claimed, or attached, or affected by the construe-
tion of the will, orsought to be partitioned, or the amount
found due upon the mortgage, in an action for foreclo-
sure.

2. If the defendant recover judgment, it shall be upon
the amount of money, or the value of the prop.rty claim-
ed by the plaintiff, or attached, or affected by the con-
struction of the will, or if the defendant’s interest in
property sought to be partitioned or the amount claimed
in an action for foreclosure, such amount of valae must
be determined by the jury, court or referees, by whom
the action i# tried, or judgment rendered, or the commis-
sioners appointed to make partition in an action therefor.

Sro. 221. When the judgment is for the recovery of
money, interest from the time of the verdict or report
until judgment be finally entered, shall be computed by
the clerk, and added to the costs of the party entitled
thereto.

Skc. 222. The clerk shall insert in the entry of judg-
ment, on the application of the prevailing party, upon
two days’ notice to the other, the sum of the charges for
costs, as above provided, and the necessary dishursements
and fees of oflicers allowed by law, including the compen-
sation of referees, and the expense of printing the papers
upon any appeal. The disbursements shall be stated in
detail, and verified by affidavits, which shall be filed.
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Sro. 923. The fees of referees shall be three dollars to Referees’ fees.
each per day spent in the business of the reference; but
the parties may agree in writing upon any other rate of:
compensation.

8ko. 224. When an application shall be made to a court coats on post-
or referees, to postpone a trial, the payment, to the ad- ponementof
verse party, of a sum not exceeding ten dollars, besides
the fees of witnesses, may be imposed, ag the condition
of granting the postponment.

Sko. 225. Costs may be allowed on a motion, in the dis- Costs on mo-
cretion of the court, not exceeding ten dollars. tion.

Seo. 226. When costs are adjudged against an infant Costs against
plaintiff, the guardian by whom 'he appeared in the action i2/2stphintt
shall be responsible therefor, and payment may be en-
forced by attachment. ,

Sko. 227. In an action prosecuted or defended by an Costsinanac-
executor, administrator, trustee of an express trust, or g tion by or
person expressly authorized by statute, costs shall be re gouinr. admic
covered, as in an action by and against a person prosecut- nistrator, or
ing or defending in his own_right, but such costs shall be trustee of an
chargeable only upon or collected of the estate, fund or ol person
party represented, unless the court shall direct the same expressly au-
to be paid by the plaintiff or defendant personally, for :“‘;’t‘:ﬁd;z“
. mismanagement or bad faith in such action or defence. )
But this section shall not be construed to allow costs
against executors and administrators where they are now
exempt by law.

8ro. 228. In actions in which the cause of action shall, Costs againet
by assignment after the commencement of the actian, or acﬂé?i?::ﬁon
in any other manner, become the property of a person not afier action'
a party to the action, such person shall be liable for the brought.
costs, in the same manner ag if he were a party, and pay-
ment thereof may be enforced by attachment.

Seo 229. Upon the settlement, before jndgment, of Costs on
any action mentioned in section 215, no greater sum shall *e™eet:
be demanded from the defendant as costs, than atthe rate
prescribed in section 218.

8ro. 280. It shallnot be necessary to issue a writ of error Appeals mgy
to bring up any judgment or order for review before the f&a'ﬁl‘:f“‘:“r;‘
supreme court, but the same may be reviewed as pre- of error.
scribed by this act by a proceeding which is hereby de-
nominated an appeal, and the parties to snch proceeding
shall be known as appelant and respondent.

Sro. 281. -An order made out of court, without notice Orders made
to the adverse patty, may be vacated or modified without °u¢ °f «ourt,
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notice, by the judge who made it, or may be vacated or
modified on notice, in the manner in which other motions
are made.

Seo. 232. Any party aggrieved, may appeal in the cases
prescribed in this title.

Seo. 283. An appeal must be made by the service of a
notice in writing, on the adverse party, and on the clerk,
with whom the judgment or order appealed from is en-
tered, stating the appeal from the same, or some specified
part thereof. 'When a party shall give in good faith notice
of appeal from a judgment or order, and shall omit through
mistake, to do any other act necessary to perfect the ap-
peal or to stay proceedings, the court may permit an
amendment on such terms as may be just ,

Seo. 234, Upon an appeal allowed by this act to the
supreme court from a judgment, the clerk with whom the
notice of appeal is filed, shall at the expense of the appel-
ant, forthwith transmit to the supreme court, the judg-
ment roll, unless the circuit court shall,direet a certified
copy of the judgment roll to be transmitted, instead of the
original, and ou an appeal allowed from an order by this
act to the supreme court, the clerk with whom the notice
of appeal is filed, and the order entered, shall forthwith
transmit to the supreme court a certified copy of the order,
the notice of appeal, and the papers upon which the order
was granted.

Seo. 235. Upon an appesl from a judgment, the court
may review an intermediate order, involving the merits
and necessarily affecting the judgment.

Sec. 236. Upon an appeal from & judgment or order the
supreme court may reverse, affirm or modify the judgment
or order appealed from, in the respect mentioned in the
notice of appeal, and as to any or all of the parties and
may if necessary or proper, order a new trial. When the
judgment or order is reversed or modified, the supreme
court thall remit its judgment or decision to be enforced
accordingly.

Seo. 237. Appeals to the supreme court shall be taken
from circuit courts, and from county covrts in common
law cases, and from any court of record having common
{)twvl jurisdiction where no other court of appeal is provided

aw.
ySn:o. 288. Appeals may be taken to the supreme court
from judgments in civil actions, within two years from
entry thereof ; and from orders made by.the circuit court
within thirty days’ after notice of the same.
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Sno. 289. The following orders may be carried by ap- Appeal from

peal to the supreme court: :rﬂ::::; r;:g
1. An order affecting a substantial right made in such gy be ap-

action, when such order in effect determines the action, pealed from.
anl'((l prevents a judgment from which an appeal might be
taken.

2. A final order affecting a substantial right made in
special proceedings, or upon a summary application in an
action after judgment.

3. When an order grants or refuses, continues or modi-
fies a provisional remedy, or grants, refuses or dissolves
an injunction or attachment, when it grants or refuses a
new trial, or when it sustains or over-rules a demurrer : or

4, When it involves the merits of an action, or some
part thereof.

Bec. 240. No appeal shall be taken to the supreme No appesl to
court from an order made at chambers, unless the same supreme court
shall be aflirmed by the circuit court; and from the order fg&ﬁ:‘};"’ at
of said court, affirming, setting aside, or altering the unlessaffirm-
same, an appeal may be taken, provided such order is one ed by circuit
of those enumerated in section two hundred and thirty- ©*™
nine of this chapter.

Sko. 241. Upon an order made by a circuit judge or Appeals from
court dissolving or discharging an attachment or injunc- orters dis- dis:
tion, the party interested in continuing the same, may charging
give immediate notice of appeal to the opposite party, and attachment or
tender him = written undertaking with such surety as the 'nunction
judge sna wrect, conditioned to pay all costs and da- gug what -
mages sustained by such party, in case the appeal be de- security.
cided in his favor. And thereupon the court may make '
an order in its discretion, to continue such attachment or
injunction in, force until the decision on the appeal, un-
less the respondent shall, at any time pending such
appeal, give a written undertaking, with sufficient surety,
to the appellant, to abide and perform the judgment in
the action, if it shall be in favor of the appellant. But
the court shall discharge such order, if it shall appear at
any time that such appeal is not diligently prosecuted,
and such want of diligence shall be deemed prima faoie
evidence of a breach of the apellants undertaking.

Seq. 242. Appeals from an order made at chambers, Appeals from
upon notice, may be taken within ten days after written :l:‘:;"be;"w
notice of the making of snch order; and such appeals circuit court,
shall be taken to a regular or special term of the circuit and an order

court., For the purpose of such appeal, either party may Lrtbibes
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require the order to be entered of record by the clerk, and
Iniunction or it 8hall be entered accordingly. L -
attachment, Seo. 243. No injunction or attachment shall be dis-
not tobe dis- golved at chambers by any other than a circuit judge ; but
'c?:l:l;(%)::sb a court commissioner may discharge an attachment, as
any other 7 provided in section 158 of this code.
than acircuit ~ Spo. 244. To render an appeal effectnal for any pur-
judge. pose, a written undertaking must be executed, on the part
In any sppeal Of the appellant, by at least two sureties, to the effect
security must that the appellant will pay all costs and damages, which
be givento . may be awarded against him, on the appeal, not exceeding
yzzs ot two hundred and fifty dollars; or that sum must be depos-
exceeding 250 ited with the clerk, with whom the judgment or order
dollars. was entered, to abide the event of the appeal. Such un-
dertaking or deposit may be waived by a written consent
on the part of the respondent.
Onjudgment  SEeo. 245. If the appeal be from a judgment directing
for money se- the payment of money, it shall not stay the execution of
ity 0545 the judgment, unless a written undertaking be executed
. onthepart of the appellant, by at least two sureties, to
the effect that if the judgment appealed from, or any part
thereof, be affirmed, the appellant will pay the amount
directed to be paid by the judgment or the part of such
amount as to which the judgment shall be affirmed, only
in part, and all the damages which shall be awarded
against the appellant upon the appeal. ‘
Ifjudgment  Sgo. 246. If the judgment appealed from direct the as-
rw“:m:}::" signment or delivery of documents or personal property,
they must be the execution of the judgment shall not be stayed by ap-
deposited. eal, unless the things requird to be assigned or delivered,
Ee brought into court, or placed in the custody of such
officer or receiver as the court shall appoint, or unless the
undertaking be entered into on the part of the appellant,
by at least two sureties, and in such amouut as the court
or a judge. thereof, or county judge, shall direct, to the ef-
fect that the appellant will obey the order of the appel-
‘late court upon the appeal.
Ifto execute  Sgo. 247. 1f the judgment appealed from direct the
B oot be oz €Xecution of a conveyance or other instrument, the exe-
ecutedand  cution of the judgment shall not be stayed by the appeal,
deposited.  until the instrument shall have been executed and de-
posited with the clerk with whom the judgment is entered,
. judg
to abide the judgment of the appellate court.
Security Bro. 248. If the judgment appealed from, direct the
wherejudg- sale or delivery of possession of real property, the exe-



LL——) e

@ation of thd'samé shall nof’ be stiyed, ‘unlésh ‘&' Weitkh mentis to de-
‘tndertaking be exed¢uted on the part of the 'appellant weth liver property,
two sureties, to the effect, that during thé possession of ‘,‘;o“' °
sucH property by the appellant, he Will not é¢ommit ox-lfmm‘?‘i n
suffer to be committed, any waste therdon, and ‘that if the " -
judgment be affirmed, he will pay the value of the use

‘and'the occupation of the property from the time of the ' *
appeal until the delivery of possession thereof, pursuant . .
to the judgment, not exceedirig asurm to be fixed'by a +« +

judge of the court, by which the judgment was rendered,
and which shall be specified in the undertakitig. When
the judgment is for the sale of mortgaged premises, and
the payment of a deficiency arising upon the sale, the + «+ .
‘undertaking shall ‘also provide for the payment of such =~ =
‘deficiency. B :
" Bro. 249. Whenever an appeal shall be perfected a8 Stay of pro-
provided by sections 245, 246, 247, and 248, it shall stay ceedings upen
all further proceedings in the court below, tipon theé t;:udz- rounlly givgn
mient appealed from, or upon the matter’embraced therd- o
‘in; but thé court below may proceed, upon any other !
matter included fn the action and not:affected By the
‘judgment appealed from. A e

8gro. 250. The undertakings presctibed by sections 244, Undertaking
245, 246, and 248, may be in one instﬂumeyt, or seversl, i'::,ymb;::t‘z‘
at tﬁe‘option of the dppellant, and & ¢opy including: the sversl. '
names and residence of the sureties must be served'on '
the adverse party, with the notice of appeal, unless'a d6- .., ;| |
posit 'is made as provided ‘in settion 244, 'and notide

dreof ‘givéen. = o oo
' '8ko. 251. An undértaking upon an appeal, shall’ be of Becurity to be
"no effect, unless it be decompained by the atfidavit'of the (PRI aad
‘gtireties, that they are each worth déuble 'the ‘amount )
specified therein. The respondent may, Lowever, exdept

, the sifficiency ‘of the sureties; within ten days' sftér
‘notice of the appeal, and unleid they or other'suretiés
" justify 'before & Fndge of the ‘court below, or a'county
judge as prescribed by ‘seéctiors 103 dnd 104, within ten
_days thereafter, the appeal shall be regarded, as if no
‘tindertaking had been given. The justification shall be «* " *
‘dpon a notice of not less than five days. - Pt o

Szro. 252. In the cases not provided for in sections 245, Perishable
246,247, 248 and' 249, the” perfetting of an ‘appesl b{ iy R
'giving the undertdking mentioned'in section 244, shall wiwliinding
‘stay proceedings in the’ court belo'w, upon the judgment anappeal.
#ppealed ﬁ'g;n, "except ‘that where it directs the sale of
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.. ... perishable property, the court below may order thfequ-
¥ rty to be sold, and the proceeds thereof be deposited or
invested, to abide the judgment of the appelate court.
Undertabing  SEC. 253. The undertaking must he filed with the clerk
must be filed. with v;hom the judgment or order appealed from was
entered.

Existinglaws  Sgo. 254. All statutes now in force, providing for the
'&f::':fp't':,d review of judgments in civil cases, rendered by courts of
mbatitated.  justice of the peace, whether by appeal or certiorari, are
hereby repealed, and hereafter the only mode of reviewing

such judgments shall be an appeal as prescribed by this

act.
Bywhateourls  SE0. 255. An appeal from the judgments of such courts,
dgment to  jn the cases mentioned in the preceding section, may be
reviewed  ¢;ken to the courts that are now authorized to review such
judgment, either by appeal or certiorari, in the manner
- prescribe(i in this act and in no other manner.

Appesl when  Sk0. 256, The appellant shall, within twenty days after
wken judgment, serve a notice of sppeal, stating the grounds
! upon which the appeal is founded. If the judgment is
rendered upon process, not personally served, and the de-
fendant did not appear, he shall have twenty days after
personal notice of' the judgment, to serve the notice of

appeal, provided for in this and the next section. )
Notice.of ap-  BE0. 257. The notice of appeal must, within the same
be  time, be served on the justice, personally, if living, and
m“p:&d within the county, or on his clerk, if there be one, and on
" therespondent, personally, or by leaving it at hisresidence,
with some person of suitable age and discretion, or in case

the respondent is not a resident of the county, in the same

manner on the attorney or agent, if any, who is a resident

of such county, who appeared for him on the trial ; and

the appellant must, at the time of the service of the no-

tice of appeal, on the justice, pay to him the eosts of the

.action included in the judgment, together with one dollar

costs of the return, which shall be restored to him in
the judgment is reversed, and be included in the J:E:
ment for costs on reversal. .
Securityto - Seo. 258. If the appellant desire a stay of execution of
siay exvcution the judgment, he shall give security, as provided in the
next section.

Pormof une  Sk0. 259. The security shall be a written undertaking,
dertaking.  executed by one or more suflicient sureties, approved by
~ the appellate judge, or by the court below, to the effect

that if jadgment be rendered against the appellant, and
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execution thereon be returned unsatisfied in whole or in )
, the sureties will pay the amount unsatisfied. ~—~ = = °F
Bro. 260. The delivery of the undertaking to the court Eueoption:
.below, shall stay the iesunjng of execution, or if it haveiwthyd&
_been issuned, the service of a copy of the undertaking, .
.certified by the court below, upon the officer holding the
‘execation, shall stay further proceedings thereon. ‘ :

Sko. 261. When by reason of the death of a justice of In case of
the peace, or his removal from the county or any other de&thofe,uﬁe-
cause, the undertaking on the appeal cannot be delivered 'l::d o
$o bim, it shall be filed with the clerk of the appellate
court and notice thereof given to the respondent, or his
attorney or agent as provided in section 257, it shall there-
upon have the same effect as if delivered to the justice.

Bko. 262. When by reason of the death of a justice of Filiog in lie
the peace or his absence from the county or any other of serviceof
cause, the notice of appeal cannot be served as provided
by section 256, it may be served by leaving the same
with the clerk of the circuit court.

Bro. 263. The court below shall therenpon, after ten days, Return when'
and within thirty days after service of the notice of appeal, 20d how made
make a return to the appellate court of the testimony, **¢ ™

roceedings and judgment, and file the eame in the appel-
ate court, and may be compelled to do so by attachment.
Bat no justice of the peace shall be bound to make a re-
turn unless the fee preseribed by this act be paid on ser-
vice of the notice of appeal. e
Bro. 264. When a justice of the peace by whom a judg- How made if
,ment appealed from was rendered, shall have gone out of J4stits be oat
office, before a return was ordered, he shall nevertheless *' *"°*
make & return, in the same manner, and with the like
effect, as if he were still in office.
~ Bgo. 265. If the return be defective, the appellate court Parther retarn
may direct a further or amended return, as often as may may be order-
be necessary, and may compel a compliance with its or-
der, by attachment.

8xo. 266. If a justice of the peace, whose judgment i8 If justice be
appealed from, shall die, become insane, or remove from dead, insane,

e state, the appellate court may examine witnesses on ™ *™**
oath to the facts and circumstances of the trial or judg-
ment, and determine the:appeal as if the facts had been
returned by the justice. It he shall have removed to
-another county within the state, the appellate court may
compel him to. make the return, as if he were still within
the county where the judgment was rendered.

A

P
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Ion!ns upon Sko. 267. If the return be made, the appeal may We
return dismis- hrought to a hearing, at a regalar term of the appellate
';':},:m@t court, upon a notice by either party of not less than eight
in. days. Itshall be placed upon the calendar, and conti
‘thereon without further notice, until finally disposed of';
but if neither party bring it to a hearing before the en
of the second term, the court shall dismiss the appeal un-
less it continue the same by special order for cause shown.
“Teboheardon SEC. 268. The appeal shall be heard on the original pa-
L papers pers, and return of the justice containing all the material
gwm“"ji evidence and his rulings in the cause, in case where
judgment, exclusive of costs, does not exceed fifteen dol-
ars. '
But when the judgment shall exceed that sum, ’StHe
costs excluded,) and also where the judqment is against
b the complainant, or in his favor fora sum less than fifteen
" dollars, exclusive of costs, if he shall make oath at the ﬁnﬁe
of appealing, that he has a valid claim against the defend-
ant, as set forth in his complaint, exceeding the sum 6f
fifteen dollars, as he verily believes, the action shall be tried
in the appellate court, as cases originally brought theré;
but the parties may, by consent appearing on the return
of the justice, admit such return or any part thereof, #s
evidence on the trial of the appeal. ’
Judgment on  Sgo. 269. Upon the hearing of the appeal, the.appelate
m.:‘:‘:o“_ court shall give judgment according to the justice of the
. . case, without regard to tecl}mical errors, or defetts, which
. donot effect the merita. In giving judgment, the' court
- may affirm or reverse the judgmentof the court bplow,.ih
whole orin part, as to any or all of the parties, and 'for
errors of law or fact. This section shall only apply, fo
cases where there is no new trial in the ap ,elllatb gourt. Po
every judgment ugon an appeal, there s&l be -annéxed
the return upon which it was heard, whic¢h shall be #1
with the clerk of the court, and shall constitute the judg-
Y ,, ment roll. . . .
Costa how. Sko. 270.- If the judgment be affirmed, costs shall be
awarded. awarded to the respondent. If it be reversed, costs shill
be awarded to the appellant. If it be affirmed in
the costs, or such part as to thie court shall seem just, ma
be awarded to either party. This section shall apply to
cases where there is no new trial in the appellate court.
Orderingresti-  SEC. 271. If the judgment below, or any part thereof,
tutlon. be collected, and the Jud‘gmentghbe afterwards reversed,
. the appellate court shall order the amount collected to be

b
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“Sro. 274." The same costs, foes and disbursements, ghall Oosts on cases *
be allowed to the successful party, in cases of new trial on °f new trial
a?peal in the appellate court, as on affirmance or reversal
of a judgment. 7 I

Seorion 275. Parties ta a question in difference, ‘which Oontroversey

might be the subject of a civil action, may, without ac- ho¥ b

tign, agreq upon a case containing the facts upon which outnetion.
the controversy depends, and present a submission of the "
same to any court which would have jurisdiction if an
aetion had been brought. But it must appear by affidavit,
that the controversy is real, and the proceedings in good
faith to determine the rights of the parties. The court
shall thereupon hear and determine the case at a gene-
ral term, and render judgment thereon as if an action were .
pending. . ‘
Sgo. 276. Judgment shall be entered in the judgment Judgment on,

. book as in other cases, but without costs for any proceed- 2 in other

ing'prior to the notice of trial. The case, the submission, witnoat f
aul(li a copy of the judgment, shall constitt,lte the judgm ent’; without coats.
roll.

‘Bro. 277. The judgment may be enforced in the same Judgments

manner a8 if it had been rendered in an action, and shall f“’;db" eu-
be subject to appeal in like manner. posled from
' a8 in other
actions.
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Parties not Sgo. 278. When a judgment shall be recovered against
:‘;::f::? ‘i:t one or more of several persons jolatly indebted upon &
contract m’:, contract by proceeding as provided in section 41, those
be summoned who were not originally snmmoned to answer the com-
m‘juds- plaint, may be summoned to show canse why they should
not be bound by the judgment in the same manner as if
they had been originally summoned.
If judgment  Sgo, 2719. In case of the death of a judgment debter
f::r‘:‘;:& bis ofter jadgment, the heirs, devisees, or legatees of the
tives may be judgment debtor, or the tenants of real preperty owned
summoned. by him, and affected by the judgment, may after the ex-
piration of three years from the time of granting letters
testementary, or of administration upon the estate of the
testator or intestate, be summoned to show cause why the
judgment should not be enforced against the estate of the
Jjudgment debtor in their hands respectively, and the per-
sonal representatives of a deceased judgment debtor, ma
be 80 summoned at any time within one year afier thewr
appointment.
Form of sum- g0. 280. The summons provided in the 1ast two sections
mons. shall be subscribed by the judgment creditor, his repre-
sentatives or attorney, shall describe the judgment, and
require the person summoned to show cause within twenty
days after the service of the summons and shall be serv-
ed in like manner as the original summons.
To besscom-  Seo. 281. The suminons shall be accompanied by an
panied by affi- affidavit of the person subscribing it, that the judgment
amount due. 188 Dot been satisfied to his knowledge or information
and belief, and shall specify the amount due thereon.
Partiessum-  Sgg. 282. Upon such summons, the party summoned
:';',’fgr ] may answer within the time specified therein denyipg the
defend. judgment, or setting up any defence which may have
arisen subsequently, and in addition thereto if he be pro-
ceeded against, according to section 279, he may make
the same defence which he might originally have made to
the action, except the statutes of limitation.
Subsequent Sko. 283. The party issning the summons, may demur
Plrmg,: and o reply to the answer, and the party summoned may de-
P measis. mur to the reply, and the issues may be tried and ja'g-
other acions. ment may be given in the same manner a8 in an action,
and enforced by execution, or the applieation of the pro-
perty charged to the payment of the judgment, may be
- compelled by attachment it necessary.
Avswerand  Sko. 284. The answer and reply shall be verified in the
reply tobe like cases and manner and be subject to the same rules
an action. 88 the answer and reply in an action.
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“Shorion 285. A judgment by confession may be enfer: Jadgment' "
ed without action, either for money due or to become due, fonnd fordebk:

. . v o 1 epe or debt
or to secure any person against contingent liability on be- gy or coutin-
half of the defendant, or both, in the manner prescribed geat liability.
by this chapter.

Sro. 286. A statement in writing must be nade, signed Sﬁ!::“!‘ tn
by the defendant, and verified by his oath, to the follow- prargand’
ing effect: ,

1. It must state the amount for which judgment may
})e entered, and authorize the entry of judgment there-

or. ,

9. If it be for monéy due, or to become due, it must
state concisely the facts out of which it arose, and must
show that the sum confesseéd therefor is justly due, or to
become due. ‘

8. If it be for the purpose of securing the plaintiff
against a contingent liability, it must state concisely the
facts constituting the linbility,” and must show that the
sum confesged therefor does not exceed the same.

Sko. 287. The statement may be filed with the clerk of Judgment and
the circait court, who shall endorse upon it, and enter in ™
the judgment book a judgment of the circuit court for
the amount confessed, with ten dollars costs, together
with disbarsements. ' ) '

The statement and affidavit, with the judgment en-
dorsed, shall thereupon become the judgment roll. Exe-
cutions may be issued and enforced thereon, in the same
manner a8 upon jadgments in other cases in such courts.

When the debt for which the jndgment is recovered is
not all due, or is payable in installments, and the install-
ments are not all due, the execution may issue upon such
judgment for the collection of such installments as have
ecome due, and shall be in the usual form, but shall have
endorsed thereon, by the attorney, or person issning the
same, a direction to the sheriff to collect the amount due
on such jndgment, with interest and costs, which amount
shall be stated with interest thereon, and the costs of said
judgment. Notwithstanding the issue and collection of
such execution, the judgment shall remain a3 security for
the installments thereatter to become due ; and whenever
any farther installment become due, execution may in
like manner be issued for the collection and enforcement
of the same. - '

Skc. 288. In an action arising on contract, the defend- pefendans

aht may with his answer serve upun the plaintiff, an offer may offer o
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liquidate dam- in writing, that if he fail in his defence, the d. 3 be
%:‘ﬁ"“m .assessed gt a specified sum, and if the ’laintifggim. i
"Y1, . acceptance thereof in writing, with or before the notice of
v " trial, and on the trial have a verdict, the damages shall be.
""" “aggessed accordingly. N
Efhcrofiae-,  SEO. 289. If the plaintiff do not accept the offer, he
vor: .ghall prove his damag(fe, as if - it had not been made, angd .
ofoffer. ghall not be permitted to give it in evidence, and if the
dsmages sssesged in his favor shall not excebd the sum
n?tg;‘tliohe‘“ in the offer, the defendant shall recover his
expenses incurred in consequence of any necessary pre-,
paration or defence in respect to the question of damages,
stich expenses shall be ascertained at the trial. o
A party may ‘Bio. 290. Either party may exhibit to the other or hig
be required to attoiney at any time before the trial, any paper mate,ri3
fﬂ‘”’;ﬁ: to the action, and request an admission in writing of jfs
orpa Faxpens- génuineness. If the adverse party or his attorney fail to
o of proving give the admission within four days after the request, and.
i if the party exhibiting the paper be afterwards put to the
, expense in order to prove its genuineness, and the same
. be fully proved or admitted on the trial, such expense to
be ascertained at the trial, shall be paid by the party re-
fusing the admission, unless it appears to the satisfaction
of the court that there were good reasons for the refusal’;
but nothing in this act shall be construed to modify or
repeal sections 90, 91 and 92, of chapter 98 of the revised
Tnspectionand statutes.” The court before which an action is pending or
copy of books, g judge thereof may in their discretion, and upon due
g“m::g’ notice, order either party to give to the other, within a
how obtained. speciﬁ’ed time, an inspection and copy or permission to
e a copy of any books, papers and documents in his
possession or under his control containing evidence relating
to the merits of the action or the defence therein. If com-’
plance with the order be refused, the court on motion ma
exclude the paper from being given in evidence or punis
the party refusing, or both.
Actions for . SE0- 291. No action to obtain discovery under oath) in
iscovery  8id of the prosecution or defence of another action, shall
abolished.  be allowed, nor shall any examination of a party be had'
on behalf of the adverse party, except in the manner
prescribed by this chapter.
A porty m Bro. 292. A party to an action may be examined as a
axamine his  Witness at the instance of the adverse party, or of any
adversary asa one of several adverse parties ; and for that purpose, may
Yihem onthe ho compelled in the same manner, and subject to the
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game rules of examination as any other witness, to testify
either at the trial, or conditionally, or npon ecommissios.

8SEo. 293. The examination, instead of being had at the Such examin-
trial,.as provided in the last section, may be had at any i‘t‘(’n aldo al-

L i . o owed before
time before the trial, ab the option of the party claiming ga) and pro-
it, before a judge of the court, a county judge, on a pre- ecedings
vious notice to the party to be,.examined, and any other therefor
adverse party, of at least five days, unless for. good caunge
shown, the judge order otherwise. But the party to be
examined shall not be compelled to attend in any other
county than that of his residence, or where he may be
. gerved with a summons for his attendance. :

Sro. 294, The party to be examined, as in the last sec: Party, how
tion provided, may be compelled to attend in the same compeugd
manner as a witness to be examined conditionally; and tolttend:
the examination shall be taken and filed by the judge in
like manner, and may be read by either party on. the
trial. ‘ ‘

Sko. 295. The examination of the party thus taken, may Testimony of
be rebutted by adverse testimony. _ L party may be

. . rebutted.

Sro. 296. If a party refuses to attend and testify as in Effust of. & 2ibe
the last four sections provided, he may be punished as fusjfﬁ‘,’_gésé}’y
for a contempt, and his complaint, answer or reply, may
be stricken out. :

Seo 297. A party examined by an adverse party, as in Testimony of
this chapter provided, may be .examined on his own {‘PaftY.’m"‘t
behalf in respect to any matter pertinent to the issue; {iquiries
but if he testify to any new matter not responsive to the may be rebut-
questions put to him by the adverse party or necessary to ted by the

P . . . . oath of the
explain or qualify his answers thereto, or discharge, when pqriy calling
his answers would charge himself, such adverse party may him!
offer himself as a witness on his. own behalf in respect:to
such new matter, and shall be so received. , .

Sro. 208. A person for whose immediate’ benefit the Persons for
action is prosecuted or defended, though not a party to ¥hom action
the action, may be examined as'a witness in the same jofondss may
manner and snbject to the same rules of examination ag if be examined.
he were named as a party.

Sro. 299. A party may be examined on behalf of his Examination -
co-plaintiff, or of a co defendant, as to any matter in of co-plaintiff
which he is not jointly interested, or liable with such co- gne
plaintiff or co-defendant, and as to -which a separate, and
not joint verdict or judgment can be rendered. And he
may be compelled to attend in the same manner as at the
instance of an adverse party; buf the examination thus
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taken shall not be used in the behalf of the patty eéxa-”
mined. And whenever in the cases mentioned in see-
tions two hundred and ninety-three, and two hundred and
ninety four, one of the several plaintiffs, or detendauts,
who are joint contractors, or are united in interest, is
examined by the adverse party, the other of such plain-
tiffs or defendants may offer himself as a witness to the
same cause of action or defence, and shall be so re-
No witness to ceived. :
beexcludedon * By, 300. No person offered as a witness shall be ex-
Serest. cluded by reason of his interest in the event of the action.
Sko. 301. The last section shall not apply to a party to
To whom last the action, nor to any person for whose immediate benefit

;}g%‘ﬂ“‘"_ it is prosecuted or defended. When an assignor of a thins
in action, or contract, is examined as a witness on behal
of any person deriving title through or from him, the ad-
verse party may offer himself as a witness to the same
matter in his own behalf, and shall be so received. Bat

When neces SUCh assignor shall not be admitted to be examined in

smry togive behalf of any person deriving title through or from him
notice of the ggainst an assignee, or an executor, or administrator, un-
gﬁ;‘g‘m“ less the other party to such contract, or thing in action,
" whom the defendant, or plaintiff represents, is living, and
his testimony ean be procured for such examination, nor
‘unless ten days’ notice of such intended examination of
the assiguor, specifying the points upon which he is in-
tended to be examined, shall be given in writing to the
adverse party.
Definition of  DEC. 802. Every direction of a court or judge made or
an order. entered in writing, and not included in a judgment is
denominated an order. :
Definition ofa Sgo. 803. An application for an order is a motion.
motion. Motions may be made to a judge out ot court, except for
Motions how & Dew trial on the merits. Mot:ons must be made within
aod where  the circuit in which the action is triable. Orders made
made. out of court, without notice, may be made by any judge
* of the court, in any part of the state, and they may also -
be made by a county judge or court commissioner, of
the county where the action is triable, except to stay pro-
ceedings after & verdict. No order to stay proceedings
for a longer time than twenty days shall be granted by a
judge out of court, except mupon previous notice to the
When noticeis 8dverse party.
necessary it~ Sgo. 304. When a notice of motion is necessary, it
must be eight ypgt he gerved eight days before the time appointed

days before the
hearing.
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for the hearing, but the court or jndge may, by an order
to-show cause, prescribe a shorter time.

‘Beo. 805. In the action in the circuit court a county In sction ia
judge and court commissioner, in addition to the powers circuit court
conferred upon them in this act, may exercise within :2"'1“3:‘:’&
their county the powers of a circuit jadge in chambers, sioner may act
according to the existing practice, except as otherwise ','r'f'!mw"-
provided in this act, and their orders may be received by pocit ofers,
the circuit court as provided .in this act. But such court
commissioners a8 are mentioned in this act, shall be ap-
pointed by the circunit court for the express purpose of
performing the duties anthorized by this act.

Seo. 306. There shall be held by each of the circuit Special clr-
judges in each circuit, at least four special terms, in eac z}"“ﬁ'o:"r;;_
year, for the trial of issues of law, for the hearing and pated and bu-
trial of causes without a jury, for the hearing of motions sivees done
and the transacting of any and all business that may be thereat:
done at a regular term, except the trial of issues of fact by
8 jury, at such time and places as the circuit judge shall
designate ; the said judges shall each, immediately, desig-
nate and publish the times and places of holding said
terms, and when designated, they shall not be changed
within two years, and at such terms, the issues of law
and motions, and all other business that may be heard
and disposed of with the same force and effect as it may
now be heard and disposed of in the county in which
the causes or matters are pending, and when the causes
or matters are pending in other counties in the circuit dif-
ferent from the county in which the special term is held,
the clerk of the court shall certify the orders and papers
to the clork of the circuit court of the county where the
same is pending, and the papersshall be filed and entered
by the clerk of the court of the county where the cause
or matter is pending, in the same manner as if the cause
or matter had been heard or decided by the circuit court
at a term thereof held in that county.

Seo. 307. When notice of a motion is given, or an In absence of
order to show cause is returnable before a judge out of jidgeat cham-
court, and at the time fixed for the motion he is absent, Or yay be trans-
unable to hear it, the same may be transferred by his ferred to ano-
order to some other judge befors whom the motion might therjudge
originally have been made.

Sko. 308. The time within which any proceeding in an Enlarging .
action must be had after its commencement, except the ;’L’j‘-;‘;iﬁ”'
time within which an appeal must be taken, may be en- action.

w reviowed

¢
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lar‘ge,d upop -an affidavit showing grounds therefor, by &,
judge C

of the court, or court commissioner, or by a couny('%x
Judge. The affidavit, or a copy thereof, must be .serve
c with a copy of the order, or the order may be disregarded..
It thltmet:be:  SEOTION 309. It shall not be necessary to entitle an aﬂis
necsssary to- davit in the action; but an affidavit made without a title;,
eitlowtita- or with a defective title, shall be as valid and effectusl for
) + ‘every purpose as if it were duly entitled, if it intelligibly
v “refer to the action or proceeding in which it is made. .
Time, how Section 810, The time within which an act is to be done .
¢omputed. herein provided, shall be compauted by excluding the
g:st day, and including the last. If the last day be Sun-!
Y g ay un-
;.. day, it shall be excluded. . .
Notice and émmon 311. Notices shall be in writing, ‘and notices ;
paperabow |, 1\d other papers may be served on the party, or attorney, !
servedon ' "% pap J 00 8¢ ; /
purty orat-, ‘in the manner prescribed in the next three sections where,
Y- .. -not otherwise provided by this act. L
Servico per-  SE0- 312. The service may be personal, or by delivery.,
soual or to the party or attorney on whom the service is required ,
copy in office to be made, or it may be as follows : R
Or housg, 1. If upon an attorney, it may be made during his ‘'ab-,
sence from his office, by leaving the paper with his clerk,
therein, or with a person having charge thereof; or when,
there is no person in the office, by leaving it, between the
hours of six in the morning and nine in the evening, in a,
conspicunous place in the office, or if it be not open, so as
to admit of such service, then by leaving it at the attor-
ney’s residence with some person of suitable age and djs-
cretion. '
-2. If upon a party, it may be made by leaving the.
paper at his residence between the hours of six in the,
morning and nine in the evening, with some person of
suitable age and discretion. , {
Service by Sko. 813. Service by mail may be made, where the
mﬁl. when  person making the service, and the person on whom it is .
adboW.  $o be made reside in different places between which .
there is a regular communication by mail. :
Postage to be: _ SE0. 314. In case of service by mail, the paper must be |
paid -deposited in the post office, addressed to tll)le person on
whom it is to be served, at his place of residence, and the
postage paid. N
Double time  Seo. 315, When the service is by malil, it shall be double ,
;}‘m"d the time required in case of personal service. .
. Szro. 816. Notice of a motion or other proceeding before
Notice of mo- : X, g e
" tion, &e. to be & court or judge when personally served, shall be given ,
eight days.  at least eight days before the time appointed therefor.
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B0, 817, Where a @efendant shall 'not have demuirted When pape:
tor answered service of fotice or gapers in the ordinary 2eed ot be .
’fro,ceedings in an action need not be made upon him uh- };;' o
@ds-he be imprisoried for want of bail; but shall'be. ™
®made upon’ him or his' attorney, if notice of appearance .
‘in the action has been given. ‘ o
* Bro. 818. Where a plaintiff or a defendant who has Service of
Jdemurred or answered, or gives notice of appearance, re- P“P“g::
wides out of the state and has no attorney in the action, mf'm
‘the service may be madé by mail, if his residence be state.
kpown, if not known, on the clerk for the party. .
" Bro. 819, The summons and ‘the several pleadings in 8"-”“*“’“-‘%‘3
an action, shall be filed with' the clerk within ten days pleadingsto
‘after the service thereof| respectively, or the adverse party, =
on proof of the omission, shall be entitled, without notice -
to an order from & judge, that the same be filed, within &
Itime specified in the order, or be deemed abandoned.
8ro. 820. Where a party ‘shall have an attorney in the gervice on
action, the service of papers shall be made upon the attor- attorney.
ney instead of the party. '
- - 8ro. 821. The provisions of this chapter shall not ap- When this
‘ply to the service of a suinmons’ or other process or gf chapter does
‘any paper, to bring a party into contempt. not apply.
" Bro. 399, ‘Whenever, pursuant to this act, the sheriff Daty of sheriff
8y be required to serve or execute any surhmons, order, or coroner in
or judgment, or to do any other act, he shall bs bound to geating pro-
‘d¢ 80 in liké mantrer as upon process issued to him, and cess and how
shall be equally lisble in all respects, for negleet of duty, enforced:
'ind if the sheriff* be a party, the coroner shall be boun
to perform the serviee, as he is now bound to execute
process, when the sheriff is a l-.Farty and ‘all the provi-
sions of this adt relating to sheriff’s shall apply to coron-
ers, where the sheriff ig a party. ' o e
{* Bro. 893.'No guardian dppointed for an infant shall be-gusidisrnos
permitted to recéive property of the infant, until he shall t receive:
ve given sufficient security, approved by a judge of the g::ﬁg’,g‘{:g
‘court, or a county judge, of cdurt commpmissioner, to ac- < .o
‘count' for and apply the satie under the ‘'diréction of the
court. © 7 ‘ ‘ ' ‘
8gc, 324. ' Every kéferreé appointéd pursuant to this act, Referees are
shall have power to adminigter oaths in any proceeding .dm*‘»’:
tbefore him, and ‘shall have generally the powers now osthsand o
z?e?tec‘l_ in & yeferee by law. - :::c::v o
. . 111.: 'refemsby

)
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Papers lost or  Sx0, 325. If any original pleading or paper be lost or with-
"r““l:i:eﬁf' bo¥ held by any pers{m, tg‘e co‘lll)rt may gutmrize a copy thereqf
FIPPEE™ o be filed and used instead of the original. "
Where under-  Sko. 326. The various undertakings required to be given
fakings are 10 by this act must be filed with the clerk of the conrt, unleas
the court expressly provides for a different disposition
thereof, except that the undertakings provided for by the
chapter on the claim and delivery of personal property
shall, after the justification of the sureties, be delivered b
the eheriff, to the parties respectively, for whose benefit
they are taken.
On appeal 8ko. 327. On an appeal from a justice of the peace, if the
dS“E:'“d“l’"Y appellate court shall give judgment against the party ap
sgainst appel. Pealing, such judgment may be entered up against the
lantand surety appellant and surety jointly, but it shall not be collected
Jointly, and_ of the surety by the officer to whom the execution is_di-
of swety.  Tected, if he can find sufficient property of the principal
to satisfy the same, and the party issning execution, shall
endorse a direction thereon to that effect.
Judgment Se>. 328. When a judgment shall be entered up against
sgainat surety. either party, in an action for the claim and delivery of
personal property, such judgment may be entered np a8
. well against the principal as against any surety, who shall
have sigoed a written andertaking with him, for a retarn
y or delivery of the property, as prescribed in this act, and
in case where the ofticer to whom the execution is direct-
ed, may collect the value of the property, or any damages
or costs of the principal, he shull, if he cannot find sutfi-
cient property of the principal to satisfy the sawe, colleot
the whole or any part of the judgment, which may re-
main unsati-fied, of the property of sanch surety or sure-
ties, and the party issning execution shall endorse a dire¢-
tion thereon to that effcet. : '
{:ﬂ o 8u0. 329. Judgment upon bond or note snd warrant of
rant of attor- 8ttorney may be entered up as now provided by law,
ney, affidavit and this act, so far as the entering of such judgment
mﬂ * shall not apply thereto, but the plantiff, or some one in
" his behalf, shall make and file with the judgment record
an affidavit, stating the amount actually due on the bond
or note, at the time of entering such judgment. .
l‘i‘m'. for pub-  Sgo. 330. The time for publication of lega) notices shall he
aotico, how  COmPputed g0 a8 to exclude the first day of publication, and
osmputed.  include the day on which the act or event, of which no-
tice is given,is to happen, or which completes the fall
.. period required for publication.



.. 8go. 831, The writ of scire facias, the writ of Scire facias
war:anto, and proceedings by i{format_ion in the natqlxz ',::,}:: ;',:'f'
,of quo warranto, shall be as here prescribed, and the reme- scibed in this
dies heretufore obtainable in those forms, may be obtained 3t

by civil action, under the provisions of this chapter. But
.apy.proceeding heretofore commenced, or judgment ren-

.dered, or right acquired, shall not be affected by this act.

It shall not be necessary to sue ount such writs in form.

Sgo. 332. Actions of guo warranto and mandamus Actions of quo
shall be tried at special as well as at general terms of the ;:‘;’;:,"_f’u:"‘d
circuit court,-and the court shall have power to summon where tried.

a jury for the purpose and prescribe the manner of sum-
moning the same. .

So. 333. An action may be brought by the attorney Action may be
general, in the name of the state, whenever the legisla- ,tm,f,e, g’;..
ture shall direct, against a corporation, for the purpose of eral to vacate
vacating or annulling the act of incorporation, or an act ‘di“r‘;c“t'i‘:;g
renewing its corporate existence, on the ground that such iy legislatare.
act or renewal was procured mpon some fraudulent sug- :
gestion or concealment of a material fact, by the persons
incerporated, or by some of thew, or with their knowledge
and consent.

Bko. 834. An action may be brought by the attorney action annul-
geueral in the name of the state, on leave granted by the ling corpora”
.supreme court, or a judge thereof for the purpose of va- :‘,':;“;VI,;:S{}
cating the charter, or annulling the existence of a corpo- leave of su-
ration other than municipal when such corporation ghall : preme court.

1, Offend against any of the provisions of the act or
acts, creating, altering or renewing such corporation.

2. Violate the provisions of any law, by which such
corporation shall have forfeited its charter by abuse of its °
powers, or . - ,

- 8. Whenever it shall have forfeited its privileges .or
franchises by failure to exercise its powers, or

.4, Whenever it shall have done, or omitted any act
which. amounts to a surrender of its corporate rights,
privileges or franchise, or

" 5. Whenever it shall exercise a franchise or privilege
not conferred upon it by law. And it shall be the daty of
the attorney general whenever he shall have reason to
believe that any of these acts or omissions can be estab-
lished by proof to apply forleave, and upgm leave granted
to bring the action in every case of public interest, and
also in every other case in which satisfactory security shall

L
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be given to indemnify: the people-of this state against the

. costs and expenses to be incurred thereby. ‘

Szro. 8335. Leave to bring the action may begranted upon
the application of the attorney general, and’the court or
judge may in its diseretion, direct notice of such applica-
tion to be given to the corporation  or its officers previous |
to granting such leave, and may hear'the corporation in
opposition thereto. do :

Szue. 836. An aetion may be brought by the: attorney
general in the name of the state upon his own information,
or upon the complaint of any private party, against the
parties offending in the following cases :

. 1. When any person shall usurp, intrude into, or unlaw-
fully hold or exercise, any public office, civil or military,

. or any franchise within this state, or any office in a corpo-

Action, when
and how
brought to
vacate letters
;patent.

ration created by the authority of this state, or

2. When any public officer, civil or military, shall have
done or suffered an act which, by the provisions of law,
shall make a forfeiture of his office ;- or

3. When any assoeiation, or number of persons, shall
act within this state as a corporation without being duly
incorporated, ‘

4. Such action may be brought in the name of the peo-

ple of this state, by a private person on his own com-
plaint, when the -attorney general refusesto act; or when
the office usurped pertaing to a county, town, city or dis-
trict. \
* Sro. 337. An action may be brought by the attorney.
general: in the name of the state, for the purpose of va:
cating or annulling letters patent granted by the people
of thig state, in the following cases:

1. When he shall have reason to believe that such lét-
ters:patent were obtained by means of some frandulent
suggestion, or concealment of a material fact, made by a
person-to ‘whom the same were issued, or made with'his
congent:or knowledge.: ‘ - '

2. When he shall have good’ reason to believe that
such letters patent- were issued through mistake, or in ig-
norance of a'material fact; or v
- 3. When ‘he shall have reason to believe that the
patentee, or-thoge  claiming under him, have dote’ or
omitted an: act in violation of the terms-and conditions on
which ' the letters patent were granted, or have by any
other means forfeited the {interest” acquired under the
same, '
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Sec. 338. When an action shall be brought by: the rat- Relator when
torney general by virtue of this chapter, on' the relation to bejoined as
or information of a person baving an interest in the ques- plaintiff, -
tion, the name of such person shall be joined with: the '
state as plaintiff. D

Seo. 339. Whenever such action shall be brought Complaintand
against a pergon for usurping an office, the attorney gen- arrest ofde- -
eral or person complaining, in addition to the stafement fndant fl';uar‘;: '
of the cause of action, may also get forth in the complaint ing an ofice.
the name of the person rightfully entitled to the office,
with a statement of his right thereto, and in such case,
upon proof by affidavit, that the defendant has received
fees or emoluments belonging to the office, and by means
of his usurpation thereof, an order may be granted by a
judge of the circuit court, for the arrest of suchde-
fendant, and holding him ‘to -bail, and therenpon he ghall
be arrested and held to bail, in the manner and with the SRR
same effect, and subject to the same rights and liabilities S
as in other civil actions, when the defendant is subject to
arrest. : : SRR

Seo. 840. In every such case judgment shall be render- Judgment in

ed upon the right of the defendant, and also upon-the such actions.
right of the party so alleged to be entitled, or only upon _
the right of the defendant, as justice shall require. Fra
. Sko. 841. If the judgment be rendered upon the rights of Assumption of
the person so alleged to be entitled, and the same be in ?ﬁlice?.qEQii:hI!.
fayor of such person, he shall be entitled, after taking the }Sda;gf;fg i
oath of office and executing such official bond as may be his favor.
required by law, to take upon himself the execution’ .of
the office, and it shall be his duty immediately thereafter,
to demand of the defendant inethe action, all the hooks:
and papers, in his custody, :or within his power, belonging
to the office.from which he shall have been excluded. -
- Br0. 342. If the defendant shall refuse 'or meglect to proceedings:
deliver over such books or papers pursuant to the demand, against'defen
he.shall be guilty of a misdemeanor, and the same pro-,?‘?‘ng?%g?f‘.‘?f
ceedings shall be had, and with the same: effect, to COM-~ beopeand
pel delivery of such books .and papers, as -are provided papers.

by law. - :

~.8E0. 843.. If judgment be rendered upon the right of pamages hiow
the person 8o alleged to be entitled, in-faver of such per-recovered..,
son, he may recover, by action, the damages which he '
should have sustained by reason of the usurpation by the
defendant of the office from which such defendant has

‘been excluded.

27
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When actions  SEo. 344. When several persons claim to be entitled to
against several the game office, or franchise, one action may be brought
reons claim- . . A 2

g offic or _8gainst all such persons, in order to try their respective
franchise.  rights to such oftice or franchise,
Penalty for Sko. 345. When a defendant, whether a natural person
asurping offiee or & corporation, against whom such action shall have
or franchise,  heen brought, shall be adjudged guilty of usurping or in-
how awarded. \ oroug ged guilly ping
truding into, or unlawfully holding or exercising any
office, franchise or privilege, judgment shall be rendered
that such defendant be excluded from such office, fran-
chise or privilege, and also that the plaintiff recover
costs against such defendant. The court may also, in
its discretion, fine such defendant & sum not exceeding
two thousand dollars, which fine, when collected, shall be
paid into the treasury of the state.
Judgmentof  Swo. 346, If it shall be adjudged that a corporation
forfatare  goqingt which an action shall have been brought pur-
2%t TP guant to this chapter, has, by neglect, abuse or surrender,
forfeited its corporate rights, privileges and franchises,
judgment shall be rendered, that the corporation be ex-
claded from such corporate rights, privileges and fran-
: chises, and that the corporation be dissolved.
Costs against ~ Sko. 347. If judgment be recovered in such action
eorporations  gggingt & corporation, or against persons claiming to be a
dabning to be COTpOration, the court may cause the costs therein to be
sech, bow  oollected, by execution against the persons claiging to be
.+ a-eorporation, or by attachment or process against the di-
.7 rectors, or other officers of such corporation.
Restrsining Bmo. 348. When such judgment shall be rendered
:T’.;‘;‘i’n‘:. against a cor%oration, the court shall have the same power
mentofa  to restrain the corporation, to appoint a receiver of its
Teceiver. property, and to take an account, and make distribu-
tion thereof among its creditors, as are given by law.
Oopy of (juy- Szo. 349. Upon the rendition of such judgment against
""‘:";"lw _a corporatien, or for vacating or annulling of letters pa-
Toion f.,,."‘.?:. tent, itshall be the duty of the attorney general to cause
to be a copy of the judgment roll to be forthwith filed in the
office of the secretary of state.
Actions for Sro. 850. Whenever by the provisions of law, any pro-
forfeiture of _ perty, real or personal, shall be forteited to the people of
mm; . this state, or. to any officer for their use, an action for the
" recovery of such property, alleging the grounds of the
forfeiture, may be brought by the proper officer in the
circuit court. )

a
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Sro. 351. The provisions of the revised statutes relat- Provisions of
ing to the partition of lands, tenements and hereditaments, r*7s stat-
he%d or possessed by joint tenants in common, shall apply .
to actions for such partition, bronght under this act, so :cl:lljn':‘g”“
far as the same can be applied to the substance and sub- tyion, pac
ject matter of the action without regard to its forms. :
8mo. 352. Proceedings to compel the determination of Action to de-
claims to real property pursuant to the provisions of .the ::':3;‘;‘1::
revised statutes may be prosecuted by action under this gy, how pres-
. act without regard to the forms of the proceedings as they ecuted.
are prescribed by those statutes.

Sko. 853. The genecral provisions of the revised statutes Provisions ef
relating to actions concerning real property, shall apply revised stat.
to actions brought under this act according to the subject 4 actinscons
matter of the action and without regard to its forms. cerning real

Bro. 854. Wherever aright now exists to have a review prorery
of a judgment rendered, or order or decree made before (hig aet.
the tenth day of December, eighteen hundred and fifty- ¢
gix, such review may be had upon an appeal taken in the Vi::.il:;; o
manner provided by this act. Bat this section shall net ment i..l':?
extend the right of review to any case or question to which iog cases.
it does not now- extend, nor the time of appealing, nor
shall it apply to a case where a writ of error has been
already issued. ' ' .

8ro. 355. An execution may be issued withont Jeave of Execation em

- the court upon a judgment docketed before the tenth day jidgmeat
of December, eighteen hundred and fifty-six, or now or gered.:
hereafter to be rendered in any action pending on that - >
day, at any time within two years after the rendering of
the judgment. - e -

Bko. 856. The' provisions of this act apply to future Provisions of
proceedings in actions or suits heretofore commenced and this act appli-

.

now pending as follows : - cable to pre-
1. If there have been no pleading therein, to the Plea.d-'::-.ding. i

ings and all subsequent proceedings. o :
2. When there :is an issue 'of law or of fact or any ;
other issue of fact to'be tried, to the trial and subseguent
proceedings. T
8. After a judgment or order to the proceedings to enm-
force, vacate, modify or reverse it, including the costs of
an appeal. :
Sxo. 857. The words' “real property,” as used in this Definition of
act, are co-extensive, with lands, tenements and heredita- real propesty.
ments. g
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Definition of  Sz0. 858, The words  personal property,” as used in this
personal prop- get, include money, goods, chattels, things in action, and
erty. .

evidences of debt.

Definitionof ~ Sro. 359. The word “property,” as used in this act, in-
property.  gludes property real and personal.

Definition of a  SE0. 8360. The word * circuit,” as used in this act,-signifies
circuit. judicial circuit, except when otherwise specifietl.

gﬁmm:n law  Sgro. 361. The rule of common law, that statutes in de-
strection of  Togation of that law are to be strictly construed, has no

statnte inap-  application to this act.
ﬁable to this

Statutory pro- _ SE0. 362, All statutory provieions inconsistent with
visien incon- this act are repealed ; but this repeal shall not revive a
Sent ¥ith  gtatute or law which may have been rezealed or abolished
pealed. . by the provisions hereby repealed. All the rights of ac-
tion given or secured by existing laws, may be prosecuted
in the manner provided by this act. If a case shall arise
in which an action for the enforcement or protection of a
right, or the redress or. prevention of & wrong, cannot be
had ander this act, the court where. spch action arises,
shall provide a remedy which shall conform as near as
may be to this act.
Rulesand- . Sgoi 8363, The present rules and practice of the courts
practicesin-  in civil actions ineonsistent with, this act are abrogated ;
w,"‘w‘”"th thisaet Dut where comsistént with this act, they shall continue
abrogated.  in force, snhjeat to the power of the respective courts to
-relax, or modify, or alter the same. .
Judgesof su-  SE0. 864. The judges of the supreme court shall meet
{preme coyrtto in the enpitol, at the eity of Madison, on the second Wed-

mf:;?:lul nesday in.Degember eighteen, hundred and fifty-six, and

 the rules Tevise their general rules, and .the.rales of the cireuit
o w\;{mﬁ courts, and make such amendments thereto as may be
New Yor® % necessary to carry into effect the .code. of proceedings ;
practice. ~ and tilkguch revision; the rules of the court of -appeals
and:supreme court:of New Y ork, adopted since eightaen
hundred and forty-eight, shall, as far as applicable, be the

rules of practice in the.censts of recqrd. in this state.
Thisact notto _ S&a 365. Until the legislature shall otherwise provide,
tﬁemﬂn this act shall not affect proceedings upon mandamus, or
[« smmiry Prohibition nor appesls from probate courts, nor any-spe-
provisions. ~  cial statntory remedy not heretofore obtaiped by action,
, nor any existing statutory provisions, relating to actions,
not inconsistent with this act, and in substance applicable
to the actions hereby provided ; nor any special proceed-
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inﬁ: .provided for by the revised statutes, except that
when in consequence of any such proceeding, a civil
action shall be brought, such action shall be conducted in
conformity with this act.

Sko. 366. Chapter one hundred twelve and one hundred Certain parts
ninteen of the revised statutes, except sections six, seven, g{h:'::gugd
eight, nine, ten, eleven, twenty-five and twenty-six, of repealed.
the first named chapter, and chapter eighty-nine of the
seasion: laws of eial]lteen hundred fifty one are hereby re-
pealed, except as the provisions of said chapter are allow-
ed,by this act to apply to suits under this code.

Seo. 367. The’ secretary of state shall, forthwith, after How this act
the passage of this act, cause six thousand copies thereof o be printed.
to be printed in a separate pamphlet, as session laws are
now printed, and he shall, as soon as said pamplet is
printed, distribnte the same as the session laws are now
required to be distributed, by law, and the remaining
copies shall be retained in the office of the secretary of
state, to be sold at cost to any person desiring to purchase
the same, (not more than five copies to one person), and
it shall not be necessary to print the [thisf act in the
session laws.

Seo. 368. The governor shall appoint some competent Governor to -
person, whose duty it shall be to superintend the printing ;l:wmt ion
of said pamphlet, and revise and correct the proof sheets, intns &c.
and divide the same into proper titles and chapters and
sections, with a sunitable index, and such person shall be
entitled to five dollars per day for his services, and his
account, when sworn to Sy him, shall be audited and paid.
by the state treasurer out of any money not otherwise
appropriated.

Approved October 9th, 1856.

’

CHAPTER 121.
Published November 12.

An Act coneerning Railroads.

The people of the State of Wisconsin, represented in
Senate and Assembly, do enact as followa’:

. SrorioN 1. Any railroad company may borrow such sum Railroad com-
or sums of money, at such rates of interest and upon such panies may






