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ORDER OF THE DEPARTMENT OF REVENUE 
CREATING RULES 

The Wisconsin Department of Revenue adopts an order to create Tax 2.97, 
relating to a personls eligibility to claim the earned income credit. 

Analysis by the Department of Revenue 

Statutoryauthority: ss. 71.01(5) and 71.80(1)(c), Stats. 

Statutes interpreted: s. 71.07(ge)(ad), (ah), (ap) and (at), Stats. 

SECTION 1. Tax 2.97 is created to describe a personls eligibility for the 
Wisconsin earned income credit as aresult of the creation of 
s. 71.07(ge)(ad), (ah), (ap) and (at), Stats., by 1993 Wis. Act 16. The 
Wisconsin Statutes do not describe who may claim the credit, what constitutes 
earned income or who is a qualifying child. 

Under the law in effect prior to the enactment of 1993 Wis. Act 16, the 
Wisconsin earned income credit was based on a percentage of the federal basic 
earned income credit. This rule provides that the same person s with a 
qualifying child who are eligible for the federal earned income credit are 
eligib1e for the Wisconsin earned income credit. 

SECTION 1. Tax 2.97 is created to read: 

Tax 2.97 EARNED INCOME CREDIT ELIGIBILITY. (s. 71.07(ge)(ad), (ah), (ap) 

and (at), Stats.) (1) GENERAL. Under s. 71.07(ge)(ad), (ah), (ap) and (at), 

Stats., certain persons may claim an earned income credit based on the 

personls earned income or federal adjusted gross income. 

(2) DEFINITIONS. In this section: 

(a) "Earned income" means: 

1. Wages, salaries, tips and other employe compensation. 

2. The amount of the personls net earnings from self-employment for the 

taxable year within the meaning of s. l402(a) of the internal revenue code, 

but net earnings shall be determined with regard to the deduction allowed to 

the person under s. l64(f) of the internal revenue code. 

(b) "Qualifying child" means, with respect to any person for any taxable 

year, an individual: 
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1. Who meets the relationship test described in sub. (S)(a). 

2. Who, exeept as provided in sub. (S)(a)3, has the same prineipal plaee 

of abode as the person for more than one-half of the taxable year. 

3. Who meets the age requirements of sub. (S)(b). 

4. Whom the person properly identifies under the requirements of sub. 

(S)(e). 

(3) PERSONS ELIGIBLE FOR THE CREDIT. (a) Except as provided in pars. (b), 

(e) and (d), a person who has a qualifying ehild for the taxable year may 

elaim the earned ineome eredit. 

Cb) A person may not elaim the earned ineome eredit for the taxable year 

if the person is the qualifying ehild of another person for that taxable year. 

Example: You and your daughter lived with your mother during thetaxable 
year. Both you and your mother meet all the requirements for the earned 
ineome eredit for the taxable year. 

Your daughter is your qualifying ehild. 80th you and your daughter are 
qualifying ehildren of your mother. 

You eannot take the earned ineome eredit beeause you are your mother's 
qualifying ehild. 

Ce) If 2 or more person s would be treated as eligible for the eredit with 

respeet to the same qualifying ehild for taxable years beginning in the'same 

ealendar year, only the person with the highest federal adjusted gross ineome 

for the taxable year may elaim the earned ineome eredit with respeet to the 

qualifying ehild. 

Example: You and your S-year-old son moved in with your mother in April. 
You are not a qualifying ehild of your mother. Your son meets the eonditions 
to be a qualifying ehild for both you and your mother. Your federal adjusted 
gross ineome for the taxable year was $7,000 and your mother's was $14,000. 
Sinee your mother's federal adjusted gross ineome was higher, only your mother 
may elaim the earned ineome eredit with respeet to your son. 

Cd) A person who elaims the foreign earned ineome exelusion under s. 911 

of the internal revenue eode for the taxable year may not elaim the earned 

ineome credit. 
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(4) EARNED INCOME COMPUTATION. (a) The earned incorne of a person shall be 

computed without regard to any marital property laws. 

(b) No amount received as a pension or annuity may be taken into account 

in computing earned income. 

(c) No amount to which s. 871(a) of the internal revenue code applies, 

relating to income of nonresident alien individuals not connected with United 

States business, may be taken into account in computing earned income. 

(5) IIQUALIFYING CHILD" REQUIREMENTS. (a) Re1ationship test. 1. An 

individual bears a relationship to the person if the individual is any of the 

following: 

a. A son or daughter of the person, or a descendant of either. 

b. A stepson or stepdaughter of the person. 

c. An eligible foster child of the person. 

2. Subdivision 1 does not apply to any individual who is married as of the 

end of the personls taxable year unless the person is entitled to a deduction 

under s. 151 of the internal revenue code for that taxable year with respeet 

to the individual or would be so entitled but for par. (2) or (4) of s. l52(e) 

of the internal revenue code. 

3. For purposes of subd. l.c, an eligible foster child is an individual 

not described in subd. l.a or b who: 

a. The person cares for as the personls own child. 

b. Has the same principal place of abode as the person for the person's 

entire taxable year. 

4. A child who is legally adopted or who is placed with a person by an 

authorized placement agency for adoption by the person shall be treated as a 

child by blood. 

(b) Age reguirements. An individual meets the requirements of this 

paragraph if the individual meets any of the following conditions: 
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1. Has not attained the age of 19 as of the end of the ealendar year in 

which the taxable year of the person begins. 

2. Is astudent as defined in s. lSl(e)(4) of the internal revenue eode 

who has not attained the age of 24 as of the end of the ealendar year. 

3. Is permanently and totally disabled as defined in s. 22(e)(3) of the 

internal revenue eode at any time during the taxable year. 

(e) Identifieation reguirements. The requirements of this paragraph are 

met if, as part of the tax return on which the credit is claimed: 

1. The person provides the name and age of eaeh qualifying ehild. 

2. In the ease of a qualifying ehild who has attained the age of one year 

before the end of the personls taxable year, the person provides the taxpayer 

identification number of the qualifying child. 

(d) Abode must be in the United States. The requirements of sub. (2)(b)2 

and par. (a)3.b shall be met only if the principal place of abode is in the 

United States. 

Note: The provlslons of this section are effective for taxable years 
beginning on or after January 1, 1994, as aresult of the enactment of 1993 
Wis. Act 16, which created s. 71.07(ge)(ad), (ah), (ap) and (at), Stats. Prior 
to the enactment of 1993 Wis. Act 16, the Wisconsin earned incarne credit was 
based on a percentage of the federal basie earned incarne credit. 

The rules contained in this order shall take effect on the first day of 
the month following publication in the Wisconsin Administrative Register as 
provided in s. 227.22(2)(intro.), Stats. 

Final Regulatory Flexibility Analysis 

This rule order does not have a signifieant eeonomie impact on a 
substantial number of small businesses. 

Dated: 

CKLEGI1S06 

Mark . Bu er 
Secretary of Revenue 
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Assumptions Used in Arriving at Fiseal Estimate 

This ru1e interprets s. 71.07 (ge)(ad), (ah), (ap) and (at), Stats., as created in 
1993 Wisconsin Act 16, by conforrning to federa1 e1igibi1ity requirernents for purposes 
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State of Wisconsin. DEPARTMENT OF REVENUE 

125 SOUTH WEBSTER STREET IP P.O. BOX 8933 IP MADISON. WISCONSIN 53708-8933 • 608-266-6466 • FAX 608-266-5718 

Tommy G. Thompson 
Govemor 

Gary L. Poul son 
Assistant Revisor 
131 West Wilson Street, Suite 800 
Madison, WI 53703-3233 

December 8, 1994 

Mark D. Bugher 
Secretary of Revenue 

Re: Clearinghouse Rule 94-134 

Dear Mr. Poulson: 

Enelosed are a eertified eopy and an extra eopy of an Order of the 
Department of Revenue prornulgating rules relating to Wiseonsin earned 
ineorne eredit eligibility. 

These materials are filed with you pursuant to s. 227.20(1), Stats. 

MDB :MPW: ell 
CKRULl18 

Enelosure 

ee: Douglas J. LaFollette, Seeretary of State 
Commeree Clearing House, Inc. 
Research Institute of America, Inc. 
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Tommy G. Thompson 
Gauemor 

Douglas LaFollette 
Seeretary of State 
30 West Mifflin Street, 10th Floor 
Madison, WI 53703 

Dear Seeretary LaFollette: 

December 8, 1994 

Mark D. Bugher 
Secretary of Reuenue 

Enelosed are a Certifieate 'and an Order of the Department of Revenue 
adopting Clearinghouse Ru1e 94-134, 

These materia1s are fi1ed with you pursuant to s. 227.20, Stats. 

MDB:MPH: ell 
CKRULl17 

Ene10sure 

ee: Revisor.of Statutes Bureau 

;j@' 
Mark D, 
Seere 


