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State of W isconsin \ D EPA R T M E N T 0 F N A T U R AL R E SO U R e E s 

STATE OF WISCONSIN 
ss 

DEPARTMENT OF NATURAL RESOURCES 

Anthony S. Earl 
Secretary 

BOX 7921 
MADISON. WISCONSIN 53707 

IN REPLY REFER TO: ____ _ 

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, Anthony S. Earl, Seeretary of the Department of Natural Resourees 

and eustodian of the official reeords of said Department, do hereby eertify 

that the annexed eopy of Natural Resourees Board Order No. EI-38-78 was duly 

approved and adopted by this Department on January 25, 1979. I further 

eertify that said eopy has been eompared by me with the original on file in 

this Department and that the same is a true eopy thereof, and of the whole 

of such original. 

(SEAL) 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and affixed 
the offieial seal of the Depart­
ment at Pyare Square Building in 
the Village of Shorewood Hills, 
this l:l 'f4 day of April, 1979 • 

• Earl, Seeretary 
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IN THE MATTER of the rapeal and reereation 
of aeetlons NR 2.13(3) and NR 150.09 of the 
Wiseonsin Administrative Code pertaining to 
public hearinga on environmantal impact 
statemanta 
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EI-38-'78 

ORDER OF THE STATE OF WISCON8IN NATURAL RESOURCBS BOARD 

REPEALING AND RECREATING RULES 

Pursuant to the authority vested in the State of Wisconsin Natural Resourees 

Board by sections 1.11, 23.11 and 227.014, Wisconsin Statutes, the State of 

Wisconsin Natural Resources Board hereby repeals and reereatas rules as follows: 

SECTION 1 - Section NR 2.13 (3) is repealed and reereated to read: 

(3) Order of proceedingo Applleanta, petitioners and complainants shall 

proeeed first with presentation of their evidenee and shall have the burden of 

proof. No person may use an environmental impact statemant or any portion thereof 

as the exclusive meane of meeting their burden of proo! or to meet any statutory 

requirements for an approval, liecnse or permit in a conteated proceeding except 

upon stipulation of the parties. 

SECTION 2 - Section NR 150.09 is repealcd and reereated to read: 

NR 150.09 Public hearing on the EIS. (1) Inforrnational meeting on PER. 

Whenever a proposed action requlres an EIS, the departmant ehal1 hold an lnfor-

mattonal meeting on the PER in not leS6 than 30 days from the dste of its 

issuance. The location and notice of the meeting ehall ba a,s provlded in pars. 

(2)(b) and (2)(0) respectively. 

(2) EIS inforrnational hearinga. (a) The departmant ehall hold a public 

inforrnational heartng, in accordanee with s. 22'7.022, Stats., on the action 

or proposal and the EIS prior to making its dechion. The hearing sha.ll be 

held not less than 30 days after lasuance of the EIS. The EIS eha11 be entered 
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into the record of the hearing, Comments Inay be received and testimony ta.ken 

on the action or proposal and the EIS. The schedule for Bubmission of wrltten 

comments aha11 be eet berore the eloae of the hearing by the department. 

(b) The hearing sha11 be held in the locality arfected, unIess otherwlse 

provided by statute. On actions of statewide aignifieanee, the hearlng may be 

he1d in Madison. 

(e) The haaring sha11 be notleed as follova: 1. At least 30 days prior 

to the hearing, notice sha1l be mailed to all knowu' departments and agenelee 

required to grant any permit, lieense or approval necessary for the proposal, 

to any regional planning eommission within which the affected area lies~ to the 

governing bodles of all towns, villages, eities and eounties within which any 

part of the proposal Hes, to the governlng bodies of any towns, villages or 

eities eontiguous to any town, village or city within whlch any part of the 

proposal lies and to interested persons who have requested such notification. 

2. PubHsh a. c1ass I notice a.s defined in ch. 985, Stats., in a newspaper 

circulated in the area arrected, or in the officlal state paper for actions of 

statewide aignificanee at least 25 days prior to the hearing. 

3. Notwithstanding subds. 1. and 2., notice of hearing on an EIS concerning 

administrative rules sha11 be given in the same manner as notice is given for 

l'ules hearings. 

(3) Record of EIS informational hea.ring. Aftel' the hearing in sub. (2), 

the department 8h&1l carefully review the hearing record and aummarize the comments 

received on the EIS and the proposed action, before making a deeision undel' 

sub. ( 4) or (5). 

(4) Decbion on a.ction or proposal on wM.eh a conteated case hearing is 

not requlred. (8.) Any person may petition for an opportuni.ty to orose examine 

the person 'W'ho is responslble for a specific portlon of an EIS or present 
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witnesr:;es or evid.ence. The petitlon shall inelude li statement of position on 

the action or proposal and spec!fic statementa and isaues that are desirad to 

ba cross examined or presented. Petittons for opportunity to cross examine 

ahall be filed with the aepart.ment within 20 days after the notice of the EIS 

hearing is published in subd. (2)(c)2. The notice in subd. (2)(c)2. published 

in conformance with subd. (2) (e) 1. shall include a statement that the faHure 

to fHe the petition provided for in this subsection shall preelude the 

opportunity to cross examine. 

(b) 11' the departmant finda that the action or proposal may affect sub-

stantial interests of the petitioner, an order shall be issued stating what 

persons will be made available for cross examination. DenlaIs of petitions 

ahall be in writing. Failure to issue an order within 10 days of the fil:i.ng 

of the petition shall constitute a denial. 

(c) The opportunity to cross examine ahall be given after the informational 

portion of the hearing is completed. 

(d) After the elose of the informational hearing deseribed in sub. (2), 

the department ahall enter a final written decl.sion on the proposed action or 

proposal stating findings of fact, including findinga as to environmental 

impaet. The burden of estabIishing compIianee with 8.1.11, State., is upon 

the ageney. 

(5) When the f1nal deciaion on an action or proposal is to be made after 

a contested ease hearing as defined :i.n s. 227.01(2), Stats., and the,deeision 

is a major state action under a. 1.11, Stats., the fOllowlng procedures ahaIl 

be folloved: 

(0.) Persons wishing to become a party to the conteated esse proeeeding 

ahall serve a notice of appearance on the department within 30 daya of the 
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date of the notice of hearing. 'fhe nallee of the contested. case hearing shall 

include a statemant that the faiIure to file the notice of appearance aha11 

preclude objecting to the admisaibility of the EIS at the hear1ng. 

(b) A prehearing conference may be seheduIed pursuant to s. 227.09(1)(f), 

Stats., to fHe motions concerning or objecting to the admissibility of portiona 

of the environmental impact statement (EIS). Motions aha11 ba limited to those 

portions at the EIS concerning issues that wi11 ba decidad in the contested case 

hear:i.ng. Motions aha11 be served on the parties to the proceedings 10 days 

before the prehearing conterence, unIess the examiner orders otherwise. 

(c) 1. The portions of the EIS not objected to by motion in par. (b) 

ahall be admitted into evidenee at the conteated case hearing. 

2. The portions of the EIS sub,ject to motton under par. (b) may be admltted 

as evidenee at the hearing after partles have an opportunity to cross examine 

witnesses and offer countervailing or rebutting evidenee or a stipu1ation of 

the parties. 

3. The examiner shall deny any motion at the prehearing conterenee that 

is ambiguous, overbroad or is not supported by sufficient allegations and 

information to make that portion of the EIS inadmissib1e under s. 908.03, 

Stats. 

(6) This section is applicable to the extent it does not conflict with 

the procedures and rules of another ageney if that agency is the lead agency 

on the EIS. 

The foregoing ru1es were approved and adopted by the State of Wisconsln 

Natural Hesourees Board on January 25, 1979. 
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The rules contained herein ehall take effeet upon publication. 

Dated at Madison, Wiseonsin _fi .. _~~B}~;L--__ --_. __ _ 

STATE OF WISCONSIN DEPARTMENT OF NATURAL RESOURCES 

By _~1 ___ ~.~ 
Anthor!~r __ .~:J Earl, Seeretary 

(SEAL) 
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