
ORDER OF THE DEPARTMENT OF REVENUE ADOPTING RULES 

Pursuant to the authority vested in the Department of Revenue by 

ss. 71.11 (24)(a) and 227.014(2), Wis. Stats., the Department hereby 

adopts the following 4 rules as shown on the attached copy. 

1) II Revi sor-type rul ell . 

2) Section Tax 3.83, IIDomestic international sales corporations 

(DISCs)lI. 

3) Section Tax 11.10, 1I0ccasional salesll. 

4) Section Tax 11.97, lI'Engaged in business' in Wisconsin ll . 

The rules contained herein shall take effect on July 1,1978. 

Dated this 17th day of ~1ay, 1978. 

DEPARTMENT OF REVENUE 

BY~ /) 

~ 
<;/ V 

< , /k , (// ~~~ 

/-:,f!ll ~~-' 
Dennis J/ Conta 
Secretary of Revenue 

ID~' ~~L~~. w .. VEI 
MAY, ~:>.~ 1978 ! U __ .g, ~t.<-~--.-./ 

REVISOR OF STATUTES 
BUREAU 



CERTIFICATEOF RULE ADOPTION 

STATE OF WISCONSIN ) 
) 

DEPARTMENT OF REVENUE) 

TO ALL WHOM THESE PRESENTS SHALL COME, GREETINGS: 

I, Dennis J. Conta, Secretary of the Department of Revenue and 

custodian of the officia1 recor'ds of said Department, do hereby certify 

that the annexed ru1es were du1y approved and adopted by this Department 

on May 17, 1978. These ru1es re1ate to the following: 

1) Revisor..;type ru1e. 

2) Domestic international sa1es corporations (DISCs) (income tax). 

3) Occasiona1 sa1es (sa1es and use tax). 

4) "Engaged in business" in Wisconsin (sa1es and use tax). 

I further certify that said copy has been compared by me with the 

origina1 on file in this Department and that the same is a true copy 

thereof and of the whole of such origina1. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand at 201 East Washington 
Avenue iD,_,the city of Madison, this 
17thcjay oLMay, 1978 . 

. ' ,) /' , 

(;// .. 
t:;#"''i' \~> _.~~/ 

Denni~) J. Conta 



REVISOR-TYPE RULE 

SECTION 1. Tax 2.49(1)(b) of the Wis. Adm. Code is amended 
to read: 

Tax 2.49(1)(b) The ratio of the total compensation paid to 
employes located in this state to the total compensation paid to 
employes located everywhere, determined in accordance ,with the 
provisions of section 71.07(2)(b), Wis. Stats., and W4sr-A~ffiT-Ge~e 
section Tax 2.39t~1 m. "Compensation paid to employes" includes 
deductible management or service fees paid to a related corporation 
directly or indirectly for the performance of personal services, 
and the situs of such fees is in this state if sueh serviees are 
performed in this state. The recipient of sueh fees shal1 not 
includethe compensation paid to its employes with respeet to 
such personal services in either the numerator or denominator of 
its payro 11 fa e to r. 

NOTE: This corrects a eross-referenee. 

SECTION 2. Tax 2.74(4) of the Wis. Adm. Code is amended to 
read: 

Tax 2.74(4). W4tA-~eS~e€t-te For the ea1endar year 1964 and 
eorresponding fisca1 years and thereafter, if the eorporation with 
respeet to any property has taken a deduetion for depreciation 
proper1y under one of the methods ~~ev4~e~-4A-seet4eA-7trg4tt31tB1~ 
W4Sr-StatsT; permitted for one or more years but has omitted the 
deduetion in other years, the adjustment to basis for the depreeiation 
allowab1e ~A-S~eA-€aSe will be the deduetion under the method 
whieh was used by the eorporation with respeet to that property. 

NOmE: This de1etes a referenee to an inappropriate 
statute. 

SECTION 3. Tax 2.90(2), (14) and (15) of the Wis. Adm. Code 
are amended to read: 

Tax 2.90(2). The name by which remuneration for serviees is 
designated is immaterial. Thus, salaries, fees, bonuses, eommissions 
on sales, commissions on insurance premiums, pensions and ~et~~ea 
retirement pay, and supplemental unemp10yment benefits are wages 
within the meaning of the statute if paid as eompensation for 
serviees performed by the employe for A~S the employe's employer. 

(14) Tips or gratuities paid direetly to an employe by a 
eustomer of an employer;-aA6-Aet-a€€e~Ate6-fe~-BY-~Ae-effi~teye-te 
tAe-effi~teye~;-a~e-Aet-5~Bde€t-te-w4tAAet~4A§ are exeepted from 
withholding only if the tips are non-eash tips or if the cash tips 
received during the eourse of a month are less than $20. 

(15) Withholding is not required: (a) ~~eA Upon amounts 
paid to an employe by AtS the employe's employer under a wage 
eontinuati@n plan for a period during which the employe is absent 
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fromwork on accQunt of personal injuries or sickness if such 
amounts.are exempt from withholding taxation under ~he-~P6v4§48AS 
e~ the lnternal revenue code, as defined in section 71.02(2)(b) 
W1S. Stats. ' 

, (b) Whe~ a~ :mplo,ye certifies to an emplo,yer that the employe 
lncurred no ~l~blllty for,income tax for the preceding taxable 
year and antlclpates not lncurring a liability for the current 
taxable year. 

NOTE: This further clarifies when withholding is and is 
not required to reflect statute changes. It also removes 
gender references. 

SECTION 4. Tax 3.03(5) of the Wis. Adm. Cod~ is adopted to 
read: 

Tax 3.03(5). Distributions received from corporations which 
may deduct dividends paid from gross income for tax purposes do 
not qualify as deductible dividends. 

NOTE: This reflects the statute change enacted by 
Chapter.2~4, Laws of 1~75 in amending section 71.04(4) 
to prohlblt the deductlon of dividends rece;ved from a 
corporation permitted to deduet such dividends from 
gross income. 

SECTION 5. Tax 3.10 of the ~vis. Adm. Code is amended to 
read: 

Tax 3.10 Salespersons' and officers' commissions, travel 
and entertainment ex ense of cor orations. (section 71.04(1) 
and 2, Wis. Stats. 1 Commissions, lump sum and per diem 
allowances for travel, entertainment and other expenses, or allow­
ances for use of automobiles, are deductible from gross income, 
~~ev~eee-tAat if such items are reported on form WT-9 or 9b. 
Reimbursement of amounts actually expended by officers, employes 
or othersfor :Ehe-eeRef'H ordi nary and necessa ry expenses of a 
taxpayer are deduetible if it is proven that the amounts th~s 
reimburs~d were aetually so expended. 

(2) Effective for the 1976 taxable year and thereafter, money 
or the value or cost of property given to or spent on beha1f of a 
public official is not deductible. "Public official" includes any 
elected or appointed officia" an,y candidate for public office and 
an,y employe of the United States Dr of an,y state or a politieal 
subdivision thereof. 

NOTE: This reflects the statute change enaeted by 
Chapter 224, Laws of 1975 amending section 71.04(2), 
Wis. Stats., to provide that ordinary and necessarv 
expenses do not include money or the value or eost of 
property given to or spent on behalf of a public offieial. 
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SECTION 6. Tax 3.16 of the Wis. Adm. Code is repealed. 

NOTE: This rule is repealed because it duplicates 
rule Tax 2.73(2). 

SECTION 7. Tax 3.45 of the Wis. Adm. Code is amended to 
read: 

Tax 3.45 Bond remium, discount and ex ense--cor orations. 
(section 71.04(2), Wis. Stats. If bonds are issued at a discount 
or premium, the net amount of S~€A the discount or premiumSRe~ta 
shall be amortized over the life of the bonds. tf Except as 
provided in section 71.04(15)(9), Wis. Stats., if bonds are retired 
at a price in excess of or less than the issuing price, the profit 
or loss resulting is taxab1e income or deductible expense in the 
year in which s~eR the bonds are retired, ~~evtaea if proper 
adjustment is made for the discountor premium previous1y ref1ected 
in income and in all cases bond e*~eAse-SAe~ta expenses sha11 be 
amortized over the life of the bonds. If a bond issue is refunded 
with another bond issue before the first issue matures, any 
unamortized discount or expense that is applicab1e to the first 
issue m~st sha1l be deducted as 'current expense in the year that 
the refinancing takes place and any unamortized premium m~st shall 
be taken up as income in such year. 

NOTE: This amendment adds to the rule an exception 
provided by statute and corrects termino10gy. 

SECTION 8. Tax 3.54 of the Wis. Adm. Code is amended to 
read: 

Tax 3.54 Misce11aneous ex enses not deductib1e--cor orations. 
(section 71.04 2 , Wis. Stats.) Miscellaneous expenses which are 
not properly deductib1e in arriving at taxable ~et inc~me i~clude 
the following: III Charges made by a corporatlon agalnst ltS 
income or surplus covering expenses incurred for personal purposes 
of its officers, stock ho1ders or emp10yes, unless reported as 
compensation paid on form WT-9 or form 9b,-a~es. 

(2) Dues to fraternal orders, and social c1ubs aAa-t~A€AeeA 
€t~~S . 

(3) Political contributions. 

(4) For the 1976 taxable year and thereafter, any expenses 
incurred for or on behalf of a public official. 

NOTE: This amendment adds politica1 contributions to 
the list of nondeductible items for c1arification. 
Expenses on behalf of public officials were prohibited 
as a deduction by chapter 224, Laws of 1975. 
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SECTION 9. Tax 3.91 of the Wis. Adm. Co de is amended to 
read: 

Tax 3.91 Petition for redetermination. (Sections 71.10(13), 
71.12(1), 71.09(7){k) and n.59{b), Wis. Stats.) (1) The a""H­
eat4eR-fe~-aBatemeRt etition for redetermination specified in 
seetteR sections 71.12(1 ,71.09 7 k and 77.59 6 , vJis. Stats., 
Rl~st shall be written, preferably eR-tY\3ewj'loHe~ typed, on onlyone 
side of plain white paper not more than 8~ inches wide by 11 inches 
long and Rl~st sha11 be filed in duplicate. It m~5t shall set 
forth clearly and concisely the specific grievances to the 
ass4t4eRat assessment or to parts thereof, including a statement 
of the relevant facts and propositions of law upon which the 
grievance is based. Every a"\3t4eat4eR-Rl~st petition shall be 
signed by the taxpayer or by A4s ~ duly authorized representative. 

(2) AR-a\3,,+4eat4eA-fe~-aBateRleAt A petition for redetermination 
is not "filed" within the proper statutory 30-day time te-Rlee:e-tl1e 
~e~~4~eRleRts-ef-seet4eA-7+.t2tl1,-W4s.-S:ea:es~, period unless it is 
actual1y received within the 30-day period, or un1ess it is mailed 
in a properly addressed envelope, with postage s~+Y prepaid, which 
enve10pe is postmarked before midnight of the thirtieth day of 
the period provided in seet4eR sections 71.12(1), 71.09(7)(k) 
and 77.59(6), Wis. Stats.,-6n6-6€t~atty-~e€e4~es-By-tAe-se~a~tmeAt 
ef-~eveR~e-w1~nin-5-daY~-6f-stleft-3e-6ay-~e~4e8õ 

NOTE: This amendment conforms termino1ogy of the rule 
with statutory language and expands the ru1e to reflect 
current practice regarding appea1s of sales and use tax 
and homestead credit c1aims. 

SECTION 10. Tax 3.92 of the Wis. Adm. Code is amended to 
read: 

. Tax ~.92, In~ormal ~o~ference. The taxpayer may request in 
sats-al3\3ttsatteR ltS petlt1on, or at any time before the department 
ef-~eveR~e has acted thereon, an informal conference at which the 
facts and issues involved in the assessment or determination 
may be discussed. Any such conference wi11 be he1d at a time and 
place determined by the department. 

N9TE : This amendment conforms terminology of the ru1e 
wlth statutory 1anguage. 

SECTION 11. Tax 3.94(1) of the Wis. Adm. Code is amended to 
read: 

,Tax 3.94(1) C1aims for refund may be fi1ed as provided in 
sectlon 71.10(10) or 77.59(4), Wis. Stats., and shal1 be in the 
same fo~m as al3\3t4eat4eAs:fe~-aBatemeRt petitions for redetermination 
under Wts~-AaRl~-beSe sectlon Tax 3.91. A c1aim for refund is 
not ','filed" ~ithin the proper time to meet the requirements of 
~eetteR sectlons 71.10(10) and 77.59(4), Wis. Stats., unless it 
lS actua11~ in,the possess~o~ of the department ef-~eyeR~e prior 
to the eXPlratlon of the 11mltation period provided in section 
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71.10(10)' or 77.59(4), Wis. Stats., or unless mai1ed in a properly 
addressed envelope, with postage 8~ty prepaid, which envelope 
is postmarked before midnight of the last day of Sat8 the 
1 i m i ta t i 0 n p e rio d . 1 a.ITd- -a<rtua-l-l-y. -r-oc-e-i-ve4 -b:Y- -t;.he.. ~t..ffien-'& -e f 
l"eveR~8--wi-th-i-n--&~-Q.~~-+~m:j.tat:j.el't-l3el'li-e8õ 

NOTE: This amendment conforms terminology of the rule 
with the statutes and expands the rule to reflect current 
practice regarding claims for refund of sales and use 
taxes. 



DOMESTIC INTERNATIONAL SALES CORPORATIONS 

Seetion Tax 3.83 of the Wis. Adm. Code is adopted to read: 

(b) Consolidated returns. A OISC may not eleet, nor may it be 
required, to file eombined or eonsolidated returns with its parent or 
any other entity. 

(e) Oue date. The Wiseonsin eorporation return (Form 4 or 5) 
of a OISC is due on or before the 15th day of the 3rd month following 
the elose of its taxable ,yearo Ir a eomplete return eannot be filed 
by the due date, a tentatlve return may be filed by such date or a 
30-day extension may be requested from the department under 
seetion 71.10(5)(a), Wis. Stats.jand a tentative return filed before 
the end of the extension period, to avoid the imposition of late filing 
penalties. Sinee the federal annual information return of a OISC is not 
due before the 15th day of the 9th month following the elose of the ineome 
year, federal extensions do not apply to a OISC's Wiseonsin returns. 

(d) Oeelarations of estimated tax. OISCs are subjeet to the 
deelaration provisions of seetion 71.22, Wis. Stats. 

(e) Withholding tax. OISCs shall register and withhold ineome 
tax from the wages of their employees under seetion 71.20, Wis. Stats .. 

(2) PRICING ANO ALLOCATION AOJUSTMENTS. The prieing adjustments 
provided in seetion 71.11(7), Wis. Stats., and the alloeation . 
adjustments provided in seetion 71.11(7m), Wis. Stats .• apply ln full to 
the determination of the net ineome of a OISC. 

(3) OISTRIBUTIONS BY OISCs. The net ineome of a OISC is not 
taxable to its eorporate shareholders by W~s~ons;n un1ess aetual~y 
distributed as dividends. However, such dlvldends may be deduetlble 
under seetion 71.04(4), Wis. Stats. 

(4) COMMISSION OISCS. The ineome of a Commission OISC is eo~sidered 
to be ineome from personal serviees rather than from sales of tanglble 
property. 

(5) APPORTIONMENT BY THE OISC. (a) In order for a.O~SC that.has 
Wiseonsin aetivities to use the apportionment method of fll,ng provlded 
by seetion 71.07(2), Wis. Stats., it must have net ineome subjeet to 
taxation in at least one other state or foreign eountry. (See rule 
Tax 2.39(2).) 

in 



- 2-

(b) If a OIse qua1ifies for apportionment, it shall use the 
statutory 3-faetor formu1a of property, payroll and sales under 
seetion 71.07(2), Wis. Stats., un1ess the use of any faetor will 
give an unreasonab1e or inequitab1e fina1 average ratio beeause such 
faetor is not employed to any appreeiable extent in produeing the ineome 
taxed. In such cases, the department may require or permit the 
omission of that faetor under seetion 71.07(3), Wis. Stats .. 

(e) Beginningwith the 1973 taxable year, the payroll faetor 
of a OISe ineludes deduetible management or service fees paid to 
a related eorporation as eonsideration for the performance of personal 
serviees. Such fees are ineludable in the numerator of the payroll 
faetor, if the serviees are performed in this state. (See Tax 2.39(4).) 

(d) Beginning wtth the 1973 taxab1e year: 1. The sqle~ faetor 
of a buy-sel1 OISC shall be computed under seetion 71.07(2)(e)2, 
Wi s. Stats .. 

2. The sales faetor of a eommission OISe sha11 be computed under 
seetion 71.07(2)(e)3, Wis. Stats .. (See Tax 2.39(5).) 

(~) PARENT CORPORATION'S SALES FACTOR. When sales are made to a 
OISC by the OISe's parent eorporation, whien is permitted to use the 
apPO'rtionment method of eomputing its Wiseonsin net ineome, and the 
property sold i's shipped from Wiseonsin to a eustomer in a foreign 
eountry at the designation of the OISe, such sales are considered to be 
sales of property shipped to a foreign eountry whieh shall not be ineludible 
tn the nume.rator of the parent~s sales factor. However, if the OISC takes 
~hysical po~ses~ton of thp. rroperty \1i.thtn Wisconsin anti th~n thp. pro~erty 
ts sfitppcd 'to' a foretgn' cöuntry, the parent snall inel ude' SUcfl shtpments' 
in thenumerator of its sales factor. 



OCCASIONAL SALES 

Section Tax 11.10 of the Wis. Adm. Code is adopted to read: 

Tax 11.10 Occasional sales. (Sections 77.51(10) and 77.54(7), 
Wis. Stats.) (1) GENERAL. Sales of tangible personal property 
and taxable services are not taxable if they are exempt "occasional 
sales". However, if the number, scope and character of the sales 
are such that they exceed the standards in the statutes and this 
rule, a taxable sale occurs. 

(2) STATUTES. (a) "Occasional salesJ·\. is; defined in 
section 77.51 (l0) , Wis. Stats.' ',' 

(b) Section 77.54(7), Wis. Stats., exempts most occasional 
sales from the sales and use taxes. 

(3) SALES BY NONPROFIT ORGANIZATIONS. No special statute 
exempts all sales by nonprofH organizations. However, the follo\'1ing 
sales by neighborhood, religious,charitable, civic or educational 
organizatirins and other nonprofit organizations which conduct one 
or more fund raising events during the year shall be occasional 
sales under the conditions shown: 

(a) Admissions or tickets. Sales of admissions or tickets 
to an event conducted by a neighborhood association, church, civic 
group, garden club, social club or similar nonprofit organization 
shall be exempt occasional sales if: 

1. The event does not involve professional entertainment; 

2. The organization is not engaged in a trade or business and 
is not otherwise required to have a seller's permit; and 

3. The organization did not conduct more than 3 events involving 
sales of admissions or tickets in the previous calendar year, no 
more than 3 are anticipated during the current calendar year and 
such events do not fall on more than 7 days within the calendar 
year. If 3 or less events are anticipated, but a fourth event 
takes place during the year, only the fourth event shall be taxable. 
However, in the following year, all events shall be taxable, even 
though there are 3 or less of such events in that year. 

(b) Meals, food and beverages. Sales of meals, food, food 
products, and beverages for direet consumption at an event (e.g., 
church supper or refreshment stand at a fair) by a neighborhood 
association, church, civic group, garden club, social club or 
similar nonprofit organization shall be exempt occasional sales if: 

1. The organization is not engaged in a trade or business 
and is not otherwise required to have a seller's permit; and 

2. The organization conducted no more than 3 events involving 
sales of meals, food, food products and beverages in the previous 
calendar year, no more than 3 are anticipated during the current 
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ealendar year and such events do not fali on more than 7 days within 
the eal endar year. If 3 or 1 ess events are anti ei pated, but a 
fourth event takes place during the year, only the fourth event 
sha11 be taxable. However, in the following year, all events shall 
be taxable, even though there are 3 or less of such events in tha~ 
year. 

(e) Other sales of tan ible ersonal and serviees. 
Sales of tangible personal property e.g., light bulbs, Christmas 
trees and eandy) and serviees (e.g., parking)--other than sales 
covered by par. (a) and (b)--by a neighborhood association, chureh, 
eivie group, garden elub, social elub or similar nonprofit organization 
shall be exempt oeeasional sa1es if: 

1. The organization is not engaged in a trade or business and 
is not otherwise required to have a seller's permit; and 

2. The gross reeeipts from these sales do not exeeed $1,000 
within a ealendar year. 

(d) Exeeeding the $1,000 standard. Nonprofit organizations 
with sa1es exeeeding $1,000 annually are taxable on all reeeipts . 
unless the department of revenue determines that their sales of 
property or serviees are isolated and sporadie and that the organi­
zations are not engaged in a part-time business or a partial vocation 
or oeeupation. Any organization may request a determination from 
the department as to whether it qualifies for the exemption. The request 
should be made in writing, listing items or serviees sold, unit eosts and 
selling prfees, antieipated total gross reeeipts from all sales aetivities 
for the ealendar year, the number of days duration of sales throughout the 
year, and any otner i'nformation that will assist the department in its 
determination. Requests for such determinations should be sent to the 
Wiseonsin Department of Revenue, Ineome, Sales, Inheritanee and Excise 
Tax Division; P.O. Box 8902, Madison, Wiseonsin 53708. 

(e) Eaeh eategory of sale listed in pars. (a), (b) and (e) shall be 
treated separately. However, if an organization exeeeds the exempt 
oeeasional sales standard in any eategory, it shall obtain a seller's 
permit and paya tax on sales in all eategories. For example, if an 
organization engages in separate aetivities described in pars. (a), (b) 
and Ce) during a year and has a fourth "admissions" event (but onlyone 
"meal" event and $500 reeeipts from sales of other tangible personal 
property at that time), it shall obtain a seller's permit and pay the 
tax on reeeipts from the fourth "admissions" event and all sUbsequent 
reeeipts from "meal" events and from subsequent sales of other tangible 
personal property or serviees. If the $1,000 standard deseribed in par. (e) 
is exeeeded, all reeeipts from sales of property or serviees deseribed in 
that paragraph and all subsequent reeeipts from admissions and meals 
shall be taxable. 

(4) SALES WHICH ARE NOT OCCASIONAL SALES. The following trans­
aetions shall not be exempt oeeasional sales: (a) Sales by a person 
who holds or is required to hold a seller's permit. For example, 
sales of used equipment by a retail store or vending maehine operator 
are taxabl e. 
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(b) The sale of a business or the assets of a business when the 
seller holds or is requ;red to hold a seller's permit. The tax applies 
to the portion of the gross reeeipts reasonably attributable to the 
taxable personal property such as equipment, furniture and fixtures. 

(e) Sales of motor vehieles, aireraft, boats, mobile homes, 
snowmobiles, trailers and semitrailers, exeept as speeifieally 
provided in seetion 77.54(7), Wis. Stats. Unless exempt, a use tax shall 
be paid by the purehaser at the time the motor vehiele, aireraft, boat, 
snowmobile , trailer or semitrailer is registered or the mobile home is 
registered or titled for use wHhin this state. Except as provided in 
seetion 77.54(7), Wi"s. Stats., the oeeasional sales of snowmobiles, 
mobile homes, trailers and semitrailers required to be registered or 
titled under the laws of Wiseonsin are taxable effeetive August 1, 1977. 

(d) Sales made by persons who hold themselves out to the public as 
engaged in business, even though their sales may be few and infrequent. 
This ineludes the sales of works of art, handmade artieles, antiques or 
used property by artists or others who are pursuing a voeation or part­
time business as a seller of such property. 

ee) Sales by persons eondueting bingo games. 

(f) Sales by persons engaged primarily in the business of 
making nontaxable sales of personal property, such as manufacturers, 
wholesalers and groeers. Sinee these persons are in the business 
of selling tangible personal property, the mere faet that only a 
small fraetion of their total sales are taxable retail sales does 
not make these sales exempt oeeasional sales. 

(6) SALES WHICH ARE OCCASIONAL SALES. The following sales 
shall .be exempt oeeasional sales: (a) Sales of fishing bait 
by minors who are not lieensed or required to be l·ieensed as bait 
dealers, if the sales are made by minors .not required to hold a 
seller's permit for some other aetivity, such as operating a luneh 
stand. (Under seetion 29.137(3), Wis. Stats., all bait dealers 
must obtain a lieense from the Wisconsin department of natural 
resourees exeept that "resi dent ehil dren under 16 years of age, 
without lieense or permit, may barter or sell bait to eonsumers, 
but no such resident ehild shall make bait sales totaling more 
than $500 annually.") However, sales of baH by lieensed bait 
dealers are taxable without regard to the total amount of gross 
reeeipts from such bait sales. 

(b) Sales of soft drinks by employe groups whose markup 
(gross profit) from such sales does not exeeed $250 per year. 
These groups are deemed eonsumers and need not obtain a seller's 
permit. Their suppliers, however, shall treat all sales to such 
groups as taxable retail sales. 

(e) Agarage, lawn and rummage sale held at a private residence 
by a person who does not have a seller's permit, if the gross 
receipts from such sales are less than $500 during the ealendar 
year. 

(d) Auetion sales of personal farm property and household 
goods. (See rule Tax 11.50). 

NOTE: The interpretations in this rule are effective under 
the general sales and use tax law on and after September 1, 1969 
unless otherwise noted in the rule. 



"ENGAGED IN BUSINESS" IN WI SCONSIN 

Section Tax 11.97 of the Wis. Adm. Code is adopted to read: 

Tax 11.97 "En a ed in business" in Wisconsin. (Section n.51(4)(j), 
(7)(c and k; 77.53 3, 5, 7, 9 and 9m, Wis. Stats.) (1) 
GENERAL. (a) Out-of-state retailers are required to register and 
collect astateis use tax if the retailer is subject to the statels 
jurisdiction. The United States Supreme Court has resolved certain 
jurisdictional questions by interpreting the due process c1ause of 
the Fourteenth Amendment to the U.S. Constitution. Over the last 
30 years the Court has said due process requires that there be some 
definite link, some minimum connection between the state and the person, 
property or transaction it seeks to tax. If this minimum connection, 
often called "nexus", is established; the out-of-state seller is required 
to register and collect the statels use tax. 

(b) Some United states Supreme Court decisions concerning nexus include: 
Nelson vs. Sears Roebuck & Co., 312 U.S. 359 (1941) 
Nelson vs. Montogomery Ward & Co., 312 U.S. 373 (1941) 
General Trading Co. vs. State Tax Commission of the State of 

Iowa, 322 U.S. 335 (1944) 
Miller Bros. Co. vs. Maryland, 347 U.S. 340(1954) 
Scripto, Inc. vs. Carson, 362 U.S. 207 (1960) 
National Bellas Hess, Inc. vs. Il1inois Department of Revenue, 

368 U.S. 753 (1967) 
National Geographic Society vs. California Board of Equalization, 

430 U.S. 551 (1977) 

(2) STATUTES. (a) Section 77.51(7)(k), Wis. Stats., defines 
"retai1er" to include any person deriving rentals from a lease of 
tangible personal property situated in this state, and 
section 77.51(4)(j), Wis. Stats., defines a lease as a continuing sale. 

(b) Section 77.53(3), Wis. Stats., provides in part as 
fo 11 ows: 

"(3) ... I Retailer engaged in business in this state l , 
unless otherewise 1imited by federal statute, means any 
of the following: 

(a) Any retailer owning any real property in this state 
or leasing or renting out any tangible personal property 
located in this state or maintaining, occupying or using, 
permanently or temporarily, directly or indirectly, or 
thrOugh a subsidiary or agent, by whatever name called, an 
office, place of distribution, sales or sample room or 
place, warehouse or storage place or other place of business 
in this state. 

(b) Any retailer having any representative, agent, sales­
man, canvasser or solicitor operating in this state under 
the authority of the retailer or its subsidiary for the 
purpose of selling, de1ivering or the taking of orders 
for any tangi b 1 e personal property. II 
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(e) Under seetion 77.53(5), Wis. Stats., the tax eolleeted 
by a use tax registrant is a debt owed by the registrant to 
this state, and seetion 77.53(7), Wis. Stats" provides the tax is 
to be stated separately from the list price of the good s sold. 

(3) ACTIVITIES WHICH IN THEMSELVES CREATE WISCONSIN "NEXUS'. 
Unless otherwise limited by federal statute, a retailer engaged in 
business in this state who must register ineludes the following: 
(a) Any retailer owning any real property in this state. 

(b) Any retailer leasing or renting out any tangible personal 
property loeated in this state. 

(e) Any retailer mantaining, oeeupying or using, permanently 
or temporarily, direetly or indireetly, or through a subsidiary, agent 
or other person, an offiee, place of distribution, sales or sample 
room or place, warehouse or storage place or other place of business 
in this state. 

(d) Any retailer having any representative, agent, salesperson, 
eanvasser or solieitor operating in this state under the authority of 
the retailer or its subsidiary for the purpose of selling, delivering 
or taking orders for any tangible personal property. 

(e) Any person servicing, repairing or installing its produets 
in this state. 

(f) Any person delivering goods into this state in company 
operated vehieles. 

(g) Any person performing eonstruetion aetivities in this state. 

(4) ACTIVITIES WHICH IN THEMSELVES OO NOT CREATE "NEXUS". 
Aetivities whieh, in themselves, do not ereate nexus in this state, 
inelude: (a) Advertising in newspapers published in or outside 
this state. 

(b) Sending eatalogues into this state from an out-of-state 
loeation tf subsequent orders are shipped etther by mail Dr common 
earrier to Wiseonsin eonsumers. 

(e) Reeeiving mail or telephone orders outside this state from 
eonsumers loeated in Wiseonsin i'f such orders are shipped either by 
mail or common earrier into Wiseonsin. 

(d) Making eash or eredit sales over-the-eounter at an out-of­
state loeation to Wiseonsin eonsumers, when the goods are shipped 
by mail or common earrier by the retailer into this state, or 
when possession of the goods is taken at the out-of-state loeation by 
the eonsumer. 

(5) REGISTRATION. (a) Every out-of-state retailer engaged in 
business in this state and not required to hold a sellerls permit 
who makes sales for storage, use or other eonsumption in this 
state shall apply for a use tax registration eertifieate. The 
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registration form, entitled IIApplication for Permit" (Form A-10l), 
may be obtained from any department offiee. There is no fee for 
registration. Retailers engaged in business in Wisconsin for use 
tax purposes are not necessarily engaged in business in Wisconsin 
for franchisejincome tax purposes. 

(b) Retailers who are not engaged in business in Wisconsin, 
but who elect to colleet use tax for the convenience of their 
Wisconsin customers may register and pay taxes directly to this 
department. Holders of such permits shall colleet the use tax 
from Wi~consin customers, give receipts therefor and pay the use 
tax in the same manner as retailers engaged in business in this 
state. 

NOTE: The interpretations in this rule are effective 
under the general sales tax law on and after 
September 1, 1969. 
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MEDICAL APPLIANCES, PROSTHETIC DEVICES AND AIDS 
(To Refleet Statute Language Changes Only) 

Section Tax 11.08(1) and (4) of the Wis. Adm. Code are amended 
to read: 

Tax 11.08(1) DEVICES FOR HANDICAPPED PERSONS. Seetion n.54(22)(a), 
Wis. Stats., exempts gross receipts from the sale of "Artificial 
deviees individually designed, eonstructed or altered solely for the 
use of a particular e~~~~lea physieally disabled person so as to become 
a brace, support, supplement, eorreetion or substitute for the bodily 
structure incl uding the extremities of the individual." This exemption 
ineludes trusses, supports, shoes, braces and elastic hose when 
specially fitted and altered to fit a particular person. "Altered" 
does not inelude the adjusting of straps or seams but does inelude 
the bending of metal stays. 

(4) CRUTCHES AND WHEELCHAIRS. Seetion 77.54(22)(e), Wis. Stats., 
exempts gross reeeipts from the sale of "Crutehes and wheelchairs for 
the use of 4RvaHas-al'la-el"~~~lea persons who are i 11 or di sabl ed." 
This exemption includes open and closed end wa1kers (with or without 
easters) and canes whieh provide walking support by making eontaet with 
the ground at more than one point. 




