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OFFICE OF THE COMMISSIONER OF IHSURANCE)

TO ALL T0 WHOM THESE PRESENTS SHALL COME, GREETINGS:

I, Harold R, Wilde, Commissioner of Insurance and custodian

of the official records of said office, do hereby certify that the

annexed order repealing and re-creating a rule establishing the

Visconsin Health Care Liability Insurance Plan was lssued by thie

office on Dacember 29, 1975.

I further certify that said copy has been compared by me

with the original on file ia this office and that the same is & true

copy thereof, and of the whole of such original,

STATE OF WISCONSIN

DEPARTMENT OF STATE

RECEIVED AND FILED
DEC 29 1975

DOUGLAS LAFOLLETTE
SECRETARY OF STATE

IN TESTIMONY WHEREOF, I have
heveunto subscribed my name
in the City of Madison, State
of Wisconsin, this 2%¢h day
of December, 1975,

LY p L

Harold R, Wilde
Compissioner of Insurance




STATE OF WISCONSIN

DEPARTMENT OF STATE

RECEIVED AND FILED
DEC 29 1975

POUGLAS LAFOLLETTE
ORDER OF THE OFFICE OF THE COMMISSIONER OF IMSURANCHCRETARY OF §7ATE

Adopting Bules

Pursuant te authority vested in the Commissioner of Insurance
by section 601.41 (3), Wis, Stats., the Commissioner of Insurance hereby
repesals and re-creates a rule as follows:

Sactlon Ins 3,33 is repealed and re-created to read:

Ing 3.35 YWisconsin Health Care Lisbilicy Insurance Plan. (1) FINDINGS.
(a) Legislation has been enacted suthorizing the commissioner of lnsurance to
promulgate a plan to provide heslth care liability imsurance and liability
coverage normally imeidental to health care liability insurance for risks in
this state which are equitably entitled to but otherwise unable to obtain
such coverage, or to c¢all upon the insurance industry to prepere plaus for
his approval.

(b) Health cave liability insurence for medical or esteopathic
physicians licensed under chapter 448, Wie. Stats., and nurse anesthetists
licensed under chapter 441, Wis. Stats., who practice in this atete and for
operating cooperative sickness care plens organized under sections 18%5.981
to 185,985, Wis. Stats., which dirvectly provide services iu their own
facilitien with saleried employes is not readily aveilable in the veluntary
market., Health care liabilicy insurance and liability coverages normally
incidental to health care liability insurence for hoegpitals as defised by
section 140,24 (1) (8) and (), Wis. State., but excluding those facilitien
exempted by section 140.29 (3), Wis. Stata,, which operate im this stete

are not veadily aveilable in the voluntary merket.



(e) A facilicty for providing such health care lisbility ineurance
should bhe enscted pursuent to chapter 619, Wis. Stats.

(2) PURPOSE. This rule is intended to implement and i{nterpret
chapter 619, Wie. State., for the purpose of establishing procedures and
rveguirements for a mandatory risk sharing plan to provide health care
liability insurance coverage on a self-gupporting basis for medical or
ostecpathic physicians licensed under chapter 448, Wis, Stats., and nurse
anesthetiste licensed under chapter 441, Wis, Stats., who practice in this
state; for operating cooperative sickness care plens organized under
sections 183.981 te 185.985, Wis. State., which dirveectly provide services
in cheir own facilities with salaried employes; end to provide heelth care
liabilicy insurance covarage and liabilicy coverages normally ineidental
to health eare lisbility insurance on a self-supporting basis for all
bospitals an dafined by sections 140.24 (1) (&) and (c), Wie. State., but
excluding those facilities exempted by seetion 140.29 (3), Wie, Stats.,
which operate in this state. Thie rule is also intended to aueouraga the
improvement in reasonable loss prevention measures and Lo encourage the
magimum vee of the existing voluntary market.

{3) SCOPE. Thie rule shall apply to all insurers asuthorized to
transact in this etate on & direct basis insurance apainet lishilicy
resulting from peresonal injuries, except for town mutuvale authorized to
transact insurance under chapteyr 612, Wie. Stats.

(4) DEFINITIONS. (a) The Wisconsin Health Care Liability

insurance Plan, heveinafter referred to as tha Plan, means the statutory,

vonprofit, unincorporated asscciation established by this rule to provide

for the iesuance of health care liebility insurance and liability coverages



normally incidentsl teo health care liability insurence st adequste rate
levels for risk shariag eubject to the vight of recoupwent and to sesist
gualified applicants in securing health care lisbilicy insurence and
lisbility coversge normally incidental to health care 1iability insurance.

(b) Insvrance againet liability resulting from personsl injuries
means all insurance coversges against loss by the personal injury or death
of any person for which loes the insured is liable. It includes the
peraonal injury lisbility componemt of wmulti-peril policies, but it does
not include steam boiler insurance authorized under section 201.04 (6),
Wie. Stats., workmen's compensation insurance authorized under
section 201,04 (16), Wis. Btats., or coverage autherized under
gection 201.04 (18), Wie. Btats,

{c) Health care liability issursnce mesns insurance against loss,
expense and 1liability resulting from errors, omissions or neglect in the
performance of any professional service by eny medical or osteopathic
phyedieisn licensed under chapter &48, Wis, State., and nurse anssthetiscs
licensed undexr chepter 441, Wis, Stats., who practice in this atate; by
operating cooperative eicknese care plans organized under sectioms 185,981
to 185.985, Wie. Stats., which directly provide services in thelr own
faeilities with salaried employea; and by all hospitals as defined by
8. 140,24 (1) (a) and (c), Wis. Stats., but excluding those facilities
exempted by section 140.2% (3), Wie. State,, which operate in this state.

(d) Liability coverage normally fncidental to health care
1isbility insurance shall iuclude owners, landlerds and tenante liabilicy
igsurence; cwnere and contractors protective lisbility insurvance; completed
operations and producte lilability iusurance; contractual liability insurence

end pereomal injury lisbility ineurence.



{e) Premiums written mesns gross direct premiums less return
premiumg, dividends paeid or credited to polievyholders, er the unused or
unsbgorbed porticns of premium depomits, with respect to insurance sgainst
1iabilicy resulting from persomal injuries coveriang ineuvreds or risks
resident or loceted in this astate excluding premiume on risks insured under
the Plaa.

(£) Servicing cowpany meaue an insurer which services policies
iesved on behalf of the Plan.

(g) Confidentinl claiws information means any information relating
te the Plan in the possession of the commissioner, the board of gevernors or
an agent thereof which reveals, directly or indirectly, the identicy of a
health care provider, as defined in s. 655,001 (8), Wieg, Gtats.

(5) IMBUBANCE COVERACE. (a) All medical or csteopathic phyeiciane
licensed under chapter 448, Wie. State., and nurse snesthetiste licensed
under chapter 441, Wis. Stats., who prastice i{n this state; operacing
caoperative aickness cere plang organired under sections 185,981 to 185.985,
Vie. Gtats., which directly provide services in their own facilities with
galaried employes; and all hospitals as defined by section 140.24 (1) (a)
and (c), Wia. Stats., but excluding those facilities exempted by
saction 140.29 (3), Wis. State,, which operate in this stace that are equitably
entitled to but are otherwise uasble to obtain suftseble health cave 1iabilicy
insurance in the veluntary market shall be eligible to apply for insuvrance
under this Plen.

(b) The manisum limite of coverage for the type of health care
liability insurance defined in subsection (4) (c) which may be placed underx
this Flan ave §200,000 per cleim and §600,000 aggregate for all claims in

any one poliey year.



(¢) The mazisum limits of coverage for liabllity coverages
normally ineldental to heelth c¢arve lisbility fnsurance as defined in
subsection (4) (d) which way be pleced under this Plan are $1,000,000 per
elainm and §1,000,000 aggregate for all claims in any ene policy yeer.

(4) Health care lisbility coverage shall be provided in & standard
policy form on an occurrence basis, i.e., coverage for any liability based
on & treatment, omission or operation which occure during the term of the
policy and which ie brought within the time the applicable statute of
limicacions continves the liabilicty. The board of povernore may authorige
the issusnce of policies on other bases as an option under the Plan subject
te such restrictions snd rules as it way deem necessary and appropriate in
the ecircumstances.

(2) Any policyholder holding coverage under the Wisconsin Health
Care Lisbility Insurance Plan shell eoutinue to be subject to the rules
governing the Plan which were in force when the coverage wes obtained. The
renewsl of any such coversge shall be subject to the provisions of the rule
in effect at the time of the remewal. All obligations and liabilicies
ereated under such prior rule shall continue in foree under the Plan untfl
they are extinguished.

(£) Coverage for all hospitals as defined by gection 140.24 (1)
{(a) and (c), Wis. Stats., but ezmcluding those facilities ezempted by
section 140,29 (3), Wis. Stats., mey include lisbility coverages normally
incidental to health care liebility insurance as defined in subseation (4)
(d).

(6) MEMBEBSHIP. (a) Every insurer, subject to subsection (3)
shall be & member of this Plan.



(b) An insurer's wembership terminates when the insurer is no
longer authorized to write parsonal injuvy liability insurence iu Wisconsin,
but the effective date of termination shall be the last day of the fiscal
yeer of the Plan in which terminastion oceurs. Any fnsurer so terminmated
ghall continue te be govermed by the provisions of this rule until it
couplates all of ite obligations under the Plam.

(e) Subject to the approval of the commissioner, the board of
governors msy charge a veasonable mewbership fee, not to exceed $50.00.

(7) ADMINISTRATION. (a) The Plan shell be aduinisterved by a
board of governors,

(b) The board of governors shall consiet of the commismioner or
his designated representetive, and tem other hoerd members. Each shall
have one vote.

1. The commissioner shell appoint five board membevrs from insurers
who are wembers of the Plan.

&. The following assoclations shall at the direction of the
cormissioner noeinate hoard members!

Amexican Insurance Aesociation

American Mutual Insurance Alliance

Hational Asescciation of Independent Insuvers

Wisconsin Insurance Alllance

b. The commiseionar shall appoint one boavd wember from other
insurers not wewbers of the aaaaai@tien: in subdivieion a.

2. The state bar association shall appoint one boaxd member
who shall be an attorney.

3. The Wiscensin medical society shall appoint one board membear
vho shall be & physician,

4, The Wisconsin Hospital Asecciation shall appoini one beard

wepber.



5. The Governor shall appoint two public board wmembers for
staggered three-vear terms who arve not attormeye or phyeiciens and who
are not professionally affilisted with eny hospital or insurance comnany.

(¢) The commissioner or his representative shall ba chairman of
the beard of govervore.

(d) Board wewmbers other than the commissiener or his
represencative shall be compensated at the rate of §50 per diem plus actual
necessary travel expenses.

(8) DUTIES OF 'THE BOARD OF GUVERHOES. (a) The board of governors
shall meet ap often as wmay be required to perform the general duties of the
administration of the Plap or on the call of the coemissioner., 8ix mewbevas
of the board shall constitute a quorum.

(b) The board of povernmors shall be empowered to invest, borrow
and disburse funds, budget expenses, levy aseessments, cede and assume

reingurance, and perform sll other duties provided hereiln es necessary ov
ineidental to the proper adminietration of the Plan. The bosrd of governors
may eppoint & manager Or oné o wore agents to perform such duties as may
be designated by the board.

{¢) The board of governoye shall develop rates, rating plana,
rating and wnderwriting rules, rate classifications, rate territories, and
policy forms in accordance with sections 619,01 (1) (e) 2., 6192.04 (5),
625.11, end 625.12, Wis. State,, and subsection (12) of this rule.

(4) The board of governore shall esuse all policies written
pursuant to this Plan to be separately coded ao that approprlate records
wmay be compiled for purpaoses of calculating the adequate prémium level for
esch classification of viek, and performing loss prevention and other

studies of che operation of the Plan,



(e) The board of governorse shall determine, subject te the
spproval of the commissiomer, the eligibility of an Lasuver to act as a
servieing company. If ne qualified insurer alects to be g servicing
company, the beard of governors shall sssume sguch duties on behalf of

merber companies.

(£) The board of governovs shall enter into agreene
contracts as may be necessary for the execution of this rule consistent
with ite provisions.

(g) The board of governors may appoint advisory committees of
iuterested persons, not limited to members of the Plan, to advise the
board in the fulfillment of ite duties and fuanctiona.

(h) The board of governors shall be eupowered to develop, at
ite option, an assessment credit plen subject to the approval of the
ecommigsioner, whersin a wember of the Plen receives a credit againet an
sssessment levied, based upon Wisconsin voluntarily written health carve
1iabilicy fusurance premiums,

(1) The board of governors of the Plen ehell be authorized to
take such actions és ave consistent with law to provide the appropriate
examining beards or the Departwment of Vealth and Socdsl Yervices with such
claius information a8 way be spprepriate.

(1) The board of governors shall assums ell duties and obligations
ﬁétmetly vasted in the poverning committee whenever it becomes nescesgary to
administer eny of the provisions goversing the Wisconain Zealth Care
Liebility Insurance Plan, which provisione preceded the adoption of the

provisions containsed s this rule.



(9) AWNWUAL REPORTS AND RECORDS. (a) By May 1 of each year the
board of governors shall meke & veport to the members of the Plan and to
the etending committees on heslth insurance in each house of the legislature
summarising the activicies of the Plen in the preceding calendar yeer.

(b) All books, vecorde, documents or avudite relating to the Plan
or its opereation shall be open to publie inspection, with che exception of
confidential elaims information.

(10) APPLICATION FOR INBURANCE. (a) Any medical or osteopathie
phyaician licensed under chapter 448, Wis., Stats., and nurse anestchetists
licensed undey chapter 44), Wis. Statse,, who practice in this state;
operating cooperacive gicknese cave plans orgenized under sections 185.981
to 183,985, Wie. State., which directly provide services in thelr own
facilities with salaried employes; and all hospitals as defined by
section 140.24 (1) (@) aud (c), Wis. State., but excludiag chose facilities
exempted by section 140,2% (3), Wis. Stats., which operate f» this state
nay submit an epplicatioan for insurance by the Plan eicher direetly or
through any licensed agent.

(b) The Plen way bind coverage.

(¢) The Plan shall, within elght businese daye from zecelpt of
an application, notify the applicant of the mcceptance, rejection or the
holding im abeyasce of the appiication pendisp further inwesvigation., Awy
individuals rejected by the Plan shall hgve the wight to appesl that judgment
within 30 days te the board of governoys in aceordance with eubasection (16),

(d) 1If the risk is accepted by the Plam, a policy shall ba
deliverad to the applicant upon payment of the premium. The Plea shall
renit any coumissivn to the licensed apent designated by the spplicent;



if wo licensed apent is so designated, such commission shall be raetained
by the Plan,

(11) ASSESSHENTS AMD PARTICIPATION., (2) Is the event that
sufficlent funds ave pot avellable for the sound fimancisl operation of
the Plen, and pending vecoupment parsuast te section €19.01 (1) (e} 2.,
Wis. 4tacts., all members shall, on & temporary baaie, contribute to the
financial needs of the Plan in the wenner preceribed in paragraph (h).
When sueh assessment contyibution ie recouped, it shall be reimbursad
to members e theilr total share of the sssessnent contribution bears
to the agpregate outstanding comtributions,

{b) All members of the Plan shall participate im all premiuns,
other incoms, losses, expenses, and costs of the Plan in the proportiom
that the presiums written of sach such mamber [excluding that portien of
premiums attributable to the operation of the Plan and glviag affect to
any agsessment credit plan under subsection (8) (h)] during the precading
calendar veay baars to the aggregate premiums written in this state by
all mambers of the Plan. Hach mewber's participaticn in the Plan shall
be determinad sanually on the basizs of auch premfums written during the
praceding calenday vear, as reported in the annual gtatements and other
rveporta f£ilad by tha menber with the commissioner of insurance.

{12) RATES, RATE CLASSIFICATIONS, AMD PILIRCS. DRaces, rate
clasaificationn, and £4l%uge for coverages issued by the Plan shall be
genarally subject to Chapter 625, Wis, Stavs., and specifically shall
meet the requirements of sections 629,01 (1) (e} 2., 619.04 (5),

625,11, end 025.12, Wis. Beats. Rates and vate classifications shall net

digeriminate on the bagls of the insured's sex, warital status, race, color
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ecreed or national ovigin, Informetion supporting the rates and rate
claseificacions £iled with the comsissioner shall be made a part of
such filing,

Rates, rate classifications and £i1ingas shall be davelopad in
sscordance with the following standavds or rules:

(a) fHates.

1, Rates shall not be ezeaessive, inadequate or unfairly
diseriminatory. |

2. Bates shall be ecaleulated in accordance with genevally
accaptad actuarial principles, weing the best svailable data znd shall be
raviewed by the board of governors at least once sach year,

3. Rates shall be caleulated on a2 besis which will make the Plan
self-supporting snd shall be presused excessive 1f chey produce a long run
profic or surplus for the Flan over losses and eupénses, and loss resarves
{(includiog contingency reserves).

4, Any deficit incurred by the Plan in any one year shall ba
recouped by rate increases appliceble prospectively, or aay surplus over
the lose reserves of the Plan in aay one year shall be distributed by rate
decreases applicable prospectively.

$. Bates shall reflect past and prospective losg and expense
erparience in diffevent aveas of practlee.

6. Wisconein lose and expense experiemce shall be used in
enteblishing and reviewing rates to the extest it ie statistieally credible
supplementad by relevant date from cuteide the state; velevant data shall
includs, but not be limlted to, date provided by other issuvante companies,

rate service organizations or governsental agencies.
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7. Loss and ezpense ezperience used in determining indtial or
rvevised vatee shall be adjusted te indicate as nearly as ﬁausible the
less and expense experience which will emsrge on policies Llssued by the
Plan during the pexiod for which the vares were beling established: for
thia purvose lossz expevience shall include pald and wnpald lowses, a
provision for ineurred but mot reported loeses, eud both allocated and
ynallocated loss adjustment expenses and consideration shsell be given
to changes in estimeted coste of wupaild claiss and to indlecations of
trends in claim fredquency, claim eeverity, and level of lozs expense.

B, RBeview of rates for the Plan ghall begis with the ewperience
of the Plan, aupplemented firat by Wisconeia experience of coverage
provided by other Insurers, and then, to the extent necesaary for
statistical credibilicy, by velevant dats f£rom outside the state,

%, Information aupporting the vate £iling shsll indicace che
existence, extent and nature of any subjective factors in the ratee based
on judgment of tachnileal personnel, such as conslderation of the
reasonabloness of the rates cowpared o the coet of comparable coverage
whera it ie availshbla,

18, Ezpesnse provisione included dn tha rate to be used by the
Plan shall refleot reasonable prospective oparating expanze levels of
tha Plan.

11. 411 aceumulated net ineome, Including lnvestwent lncoms
vader the Plan, shall be used to modlfy the indicated rates prowslpated
in accordence with the foregoing erireria,

12, Provigion way be wade for wodifleacion of vatea for
individual visks fu accovdasce with vating plang or surcharge schadules
which e2stablish reascenable standarde for measuring probable varlatien in

hazards, expenses, or both.

V)



(b) Claesifications,

1, Classifications shall reflect past and prospective loes dnd
axpenae axpeviences in diffevent areas of practice.

2. Classificacions shall be established which nmeasure to the
extent poseible variecions Ln exposure to less and in expenses basged upon
the bestc daca available.

3. Classificationa ebell fucludée vecognition of any difference
in the expoeure to loes of semi-retired or part-time professionals,

4. Clessificatione shall te the extent possible veflect past
and prospective losse and expense experience of riske ineuved in the Plau
and other relevant expevience from within and cuteide thie state.

5. Classification schedules way provide for modification of
vates for individual risks in accovdance with reting plaas oy surcharge
schedulas waich establish reesonable standevrds for measuring probsble
vavisvions in hazerds, expenses, or both.

6. Clesgificacions shall be reviewed by the board of goeverncrs
at least ence @ach year.

(¢) Filings,

1. All £ilings of rates, cluszificatione and supporiing iunformation
of the Plan and all changee and amendsents thereef shall be filed with the
comaissionery within 30 days after they hecoma effactive.

2. These filinge shell he open te publiec fnspection duriag the
uvzual business houre of the 0ffiece of the Copmissioner of imsurance,

(13) VOLUATARY BUSIMESR - CANCULLATION AND HOHREHEWAL. Any
membar cancelling ox not venewing voluntarily written health care liabilicy

insurance covering any risk eligible under this Plan shall inform the
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policylivlder of the availability of imsurance under the Plan. Aay such
notice of cancellation or nonvenswal shall allow ample tiwe for applicetion
to the Plan and for the issuance of coverage. A copy of such ecanceilation
or aonvenewsl notice shell be flled with the office of the commizsioner of
loaurance.

(14) PLAY BUSINESS - CANCELLATION AND NOMBEWEWAL. (a) The Plan
shall not cancel or refuse ko renew a policy lesued under the Plan encept
for:

1. Wonpayeent of premium; or

2, Revocation of the licengze ¢f the insured by the sppropriste
Licensing board.

(b) Hotice of cancellation ox nonrenewsl under paragraph (e),
econtaining s statement of the reasong therefor, shell be Zeat to the
insured with & copy to the Plan. Asy cancellation or nonrénewal notice
to the ineured shall he accompanied by & conspleouous stastemant that the
1maétaé hae 2 right of appeal as provided in subsection (16),

(15) COMMISSION. Commission to the licemsad agent designsted
by the applicant sball be $125.00 for esch new or resewal poliecy issued
to medical or cateepathic physiclans; $153.00 for eash new or renewal pelicy
ireued to nurse asesthetiste; snd 52 of the sunval premium fer esch new or

renewsl policy fssued to hospitale, not to excaed 62,500 per poliecy. The
agent nesd not be ilcensed by the gervieing company.

(16) RIGHTY OF AYPEAL. Aoy affected person may appesl to the
board of goveruere within 30 daye after notice of any fimsl wuling, ection
or decieion of the Plan. Declelous of the beard of governore wey be fuviher

appealed in acecordeuvce with chapter 227, ¥Wie. Stats.
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(17) REVIEW BY COMMISSIONER. ‘The board of governors shall
raport to the commissioner tha nase of any mssmber or agent which fails
to comply with the provisione of the Plan or with any rulee prescribed
tharaunder by the board of governors or to pay within 30 days any
assessnent lavied.

(18) IOEMEIFICATION. Each pevson gerving on the beard of
governors or any subcommittea thereof, each wember of the Plaa, snd the
manager and each officer end employe of the Plan shell be indemnified by
the Plan against all cost, settlement, judgment, and expense zetually snd
necessarily incurved by him oy it in connection with the defense of sny
action, sult, or proceeding in which he ov 1t iz made 5 party Ly resson
of his or its bedng or having been a membeyr of the board of governors, or
8 member or maneger or officer or empleve of the Plan axcept {n velstion
to mattars as to whick he or 1t lae been judged in sueh action, suit, eov
procesding to be lisble by reason of willful ov criminel miseonduct in
the performance of his or its duciez 28 2 wembewy of such board of governeve,
oY & wmesber or menager or officer or employe of the Plan, This
indemaification shall not apply to any loes, cost, or sxpense on insurance
voliey clalms undey the Plan. Indemnificacion heveunder shall not bea
axelusive of other ripghts to which the mewber, manager, offiear, or auploye
may ba entitlad ns a matter of law.

Dated at Madieon, Wisconain. this 29th dav of December, 1973,

LY (il

Bareld B, Wilde
GCommissioner of Insurance




