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Assembly
Record of Committee Proceedings

Committee on Natural Resources

Assembly Bill 176

Relating to: minimum harvesting requirements for commercial fishing in the Great
Lakes.

By Representatives Bies, Jacque, Kaufert and Van Roy; cosponsored by Senator
Lasee.

June 13, 2011 Referred to Committee on Natural Resources.
September 14,2011 PUBLIC HEARING HELD

Present:  (16) Representatives Mursau, Rivard, Williams,
Kleefisch, Nerison, Severson, Steineke,
Tiffany, Stroebel, Litjens, Mason, Molepske Jr,
Danou, Clark, Milroy and Hulsey.

Absent:  (0) None.

Excused: (0) None.

Appearances For

¢ Garey Bies, Madison — Representative, 1st Assembly District

¢ Dan Anderson, Milwaukee — Paragon Fish Corporation

e Charles Henrikson, Sister Bay — Wisconsin Commercial
Fisheries Association

Appearances Against
¢ George Meyer, Madison — Wisconsin Wildlife Federation

Appearances for Information Only
e None.

Registrations For
e None.

Registrations Against
e None.

Registrations for Information Only
e None.
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Tim Gary
Committee Clerk




Assembly
Record of Committee Proceedings

Committee on Natural Resources

Assembly Bill 176

Relating to: minimum harvesting requirements for commercial fishing in the Great
Lakes.

By Representatives Bies, Jacque, Kaufert and Van Roy; cosponsored by Senator
Lasee.

June 13, 2011 Referred to Committee on Natural Resources.
September 14,2011 PUBLIC HEARING HELD

Present:  (16) Representatives Mursau, Rivard, Williams,
Kleefisch, Nerison, Severson, Steineke,
Tiffany, Stroebel, Litjens, Mason, Molepske Jr,
Danou, Clark, Milroy and Hulsey.

Absent:  (0) None.

Excused: (0) None.

Appearances For

e QGarey Bies, Madison — Representative, 1st Assembly District

¢ Dan Anderson, Milwaukee — Paragon Fish Corporation

e Charles Henrikson, Sister Bay — Wisconsin Commercial
Fisheries Association

Appearances Against
¢ George Meyer, Madison — Wisconsin Wildlife Federation

Appearances for Information Only
e None.

Registrations For
e None.

Registrations Against
e None.

Registrations for Information Only
e None.

October 20, 2011 EXECUTIVE SESSION HELD




November 3, 2011

Present: (16) Representatives Mursau, Rivard, Williams,
Kleefisch, Nerison, Severson, Steineke,
Tiffany, Stroebel, Litjens, Molepske Jr, Mason,
Danou, Clark, Milroy and Hulsey.

Absent:  (0) None.

Excused: (0) None.

Moved by Representative Mursau, seconded by Representative
Rivard that Assembly Bill 176 be recommended for indefinite
postponement.

Ayes:  (16) Representatives Mursau, Rivard, Williams,
Kleefisch, Nerison, Severson, Steineke,
Tiffany, Stroebel, Litjens, Molepske Jr,
Mason, Danou, Clark, Milroy and Hulsey.
Noes: (0) None.

INDEFINITE POSTPONEMENT RECOMMENDED, Ayes 16,
Noes 0

EXECUTIVE SESSION HELD

Present:  (12) Representatives Mursau, Rivard, Kleefisch,
Nerison, Severson, Steineke, Tiffany, Litjens,
Molepske Jr, Mason, Danou and Milroy.

Absent:  (4) Representatives Williams, Stroebel, Clark and
Hulsey.

Excused: (0) None.

Moved by Representative Kleefisch, seconded by Representative
Steineke that Assembly Bill 176 be recommended for passage.

Ayes: (12) Representatives Mursau, Rivard, Kleefisch,
Nerison, Severson, Steineke, Tiffany, Litjens,
Molepske Jr, Mason, Danou and Milroy.

Noes: (0) None.

Absent: (4) Representatives Williams, Stroebel, Clark
and Hulsey.

PASSAGE RECOMMENDED, Ayes 12, Noes 0

T G

Tim Gary
Committee Clerk
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Wisconsin Federation A A A A A

of Great Lakes
Sport Fishing Clubs

September 13, 2011

Rapresentative Jeffray Mursau
Assembly Committee on Natural Resources

Representative Mursau:

On behaif of the Wisconsin Federation of Great Lakes Sport Fishing Clubs conglsting of 13
individual clubs consisting of some 6000 members and the Northeastern Wisconsin Great Lakes
Sport Figshermen this submittal provides comments on Assembly Bilk 178,

The goal of managing the fishery s to provide for optimum use and enjoyment of Wisconsin
rasources. This means the State must consider the neads of both commercial and sport
fishermen in any statutory legisiation

The Wisconsin Federation of Great Lakes Sport Fishing Clubs and the Northeastern Wisconsin
Great Lakes Sport Fishermen OPPOSE this legisiation due to the possibility of creating property
rights for a fishery belonging to the pubiic,

Property rights for public property may produce the following Issues:

May bundie rights of ownership for specific entities,

Could produce limitations on ownership rights.

Can provide exclusive authority to determine how a resource is used whather owned by
govemmant or public.

Might provide the probabliity of creating an exemption of ownership.

Interferes with the rights of othars to determins how a resource is used.

Reduces the DNR's ability to manage the resource.

Create financial harmn to the state via subsily payments for species depletement,

N@;A LR

This letter is written to call your attention to the potential sericus concerns and challenges and the
possible outcomes of this pending legisiation.

Thank you for the opportunity to provide input on AB 176.

Si \
Thom Gulash, President, Wisconsin Federation of Great Lakes Sport Fishing Clubs

Ce: Thom Gulash, Secretary, Northeastern Wisconsin Great Lakes Sport Fisharmen

Charles Waler, Legisiative Chair, WFGLSFC

John Hansen, Vice President, WFGLSFC

Robert Wincek, Secretary, WFGLSFC

Representative, Robert Zeigelbauer

Tom Kocourek, President NEWGLSF

Mike Rusch, Legislative Co-Chair NEWGLSF

Senator Joe Leibham, District 9

Dedicated to the preservation and improvement of sport fishing in the Great Lakes.
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A facsimile from
Color Craft Gr;phlc Arts, Inc.

To:; Luanne Kostelic Thom Gulash
Fax number: 608-282-3625 Ph: 920-652-1427
Pages to Follow: 2 Emafl: thom2561@ccga.com

Fax: 920-652-1481
Date: September 13, 2011

Luanne, your help is appreciated. Appreciate your taking this to Committee
Thom







Wisconsin Wildlife Federation
September 14, 2011

Thank you Chairman Mursau and members of the Assembly Natural Resources
Committee for this opportunity to testify here today on Assembly Bill 176. The
Federation represents 170 hunting, fishing and trapping groups including several Great
Lakes sportsfishing groups especially including the Wisconsin Federation of Great Lakes
Sports Fishing Clubs. Wisconsin sportsmen have a great interest in Great Lakes
commercial fishing for two reasons:

1. The fish in the Great Lakes are a shared publicly-owned commercial/sports
fishery and commercial fishing directly impacts our sports fishing and

2. Secondly, and just as importantly, it is the sportsmen that are paying the freight
for DNR to manage the commercial fishery in the Great Lakes through our
hunting and fishing dollars. Over 90% of the DNR’s cost for management and
enforcement of Great Lakes commercial fishing comes from sports hunting and
fishing licenses.

The Wildlife Federation opposes Assembly Bill 176 because it removes the minimum
harvest requirement for commercial fishing licenses. While we are sympathetic to the
needs of commercial fishermen to have a flexible minimum harvest minimum harvest
requirement because of the potential for Acts of God, illness, high gas prices and other
events beyond their control that may prevent a commercial fisherman from meeting their
minimum harvest limits, that flexibility is already built into DNR regulation NR.25. If
those need improvement we stand ready to work with the commercial fishermen and
DNR to do that.

We oppose the bill because it will either be sports anglers or the general taxpayer that
will end up paying the high costs of this bill. Here is why there will be a high cost:

As we know the fishery is public. DNR is required to manage the fishery to protect its
long-term sustainability. As a result the DNR periodically needs to adjust commercial
fishing seasons, quotas, gear and reporting requirements. At times, this will cost
commercial fishermen money or reduce their income. If the minimum harvest level
requirement is removed, the commercial fishermen will likely file a lawsuit to say that
they have property rights in their license and their quota and need to be compensated by
the DNR for the financial loss incurred by DNR’s management decision.

You may be thinking, that this is far-fetched. No, that is in fact what the Lake Michigan
commercial fishermen have been seeking for over the last 70 years. The Federation
requests the Committee to review the following courts cases brought by commercial
fishermen to seek what are called “compensable property rights” in their harvest levels.

The cases are: Qlson vs. State Conservation Commission. 235 Wis. 473 (1940),




LeClair vs. Swift, 76 F. Supp. 729 (E.D.Wis. 1948) and more recently LeClair vs,
Natural Resources Board, 483 NW 2d 278, (Wis. Court of Appeal 1992). Removal of
the “minimum harvest” requirement will remove the most meaningful commercial
licensing requirement and will enable the commercial fishermen to successfully argue the
next time DNR’s management costs them money, that there has been a “government
taking” of a compensable property right. DNR will then either have to back off the
proposed regulatory change or pay damages to the commercial fishermen. As sports
fishermen we know that we will get stuck with that bill, either from our license dollars or
our tax dollars.

The above-position is not just that of the Wildlife Federation, it is also the long-standing
position of the Department of Natural Resources. To illustrate that the Federation has
attached to this testimony:

1. The DNR memo to the Governor analyzing companion bill, SB 13;

2. DNR Board Order FH-21-08, dated August 3, 2009, which is the last time that the
DNR adjusted the requirements of the minimum harvest level rule;

3. LeClair vs. Swift, 76 F. Supp. 729 (E.D. Wis. 1948) and

4. LeClair vs, Natural Resources Board, 483 NW 2d 278 (Wis. Court of Appeals
1992).

Chairman Mursau, Committee members, thank you very much for this opportunity to
testify before you today.

George Meyer
Executive Director
Wisconsin Wildlife Federation
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Wisconsin Commercial F‘isheries Association

Charles W Henrdksen, Prosident
TAXLE B Sardt By Late

Sintee Bay, W 54334

1520

To:  Members of the Assembly Committee on Natural Resources
From: Wisconsin Commercial Fisheries Association

Re:  Assembly Bill 176

Date: November 1, 2011

The Assembly Committee on Natural Resources is scheduled to take executive action on
Assembly Bill 176 on Wednesday, November 2™, This simple bill passed the State
Assembly on a voice vote during the 2007-08 Legislative Session. It eliminates the
outdated minimum production requirement, which has been proven to be burdensome to
the family operated commercial fishing industry in recent years. We would appreciate
the committee consider the following information as they deliberate on AB 176.

e Assembly Bill 176 aims to eliminate an onerous rule that is difficult for some
fishers to comply with. With decimated fish populations, some commercial
fisherman are being required to fish when it is not economically viable for their
business to do so. With the commercial fishing industry already hurting, the
minimum harvest requirement is a threat to some fishermen’s livelihood.

e This rule was put in place more than twenty years ago when over 250 licenses
were issued by the state. Inactive licenses have been eliminated, and now less
than 60 licenses currently exist.

¢ The minimum harvest requirement has had little effect on fish management, and
as fish stocks have varied, collapsed and/or otherwise changed, the minimum
catch requirement was waived, modified, and has been generally ineffective
overall. ‘

¢ The court cases cited by George Meyer of the Wisconsin Wildlife Federation are
not directly related to the issue of the minimum harvest requirement. Further,
they do not consider or address the individual transferable program that had
recently been instituted and that we have fished under since 1989. His objections




are not germane to anything current in the fishery, and certainly can’t be used to
predict how a future court will rule on the property rights issue.

¢ The minimum harvest requirement is not the only requirement that the
statutes/administrative code require as necessary to renew a license. Commercial
fishing licenses aren’t renewed automatically, which is a distinction courts have
looked at when looking at the property rights issue.

e Nothing in AB 176 prevents the Department of Natural Resources from
establishing other criteria through administrative rules to define “active”
fisherman. In fact, one of the statutory duties of the Lake Michigan Commercial
Fishing Board is to assist the department in establishing criteria for identifying
inactive licenses. If the department is concerned that removal of this provision
strengthens a property right, they are free to forward a separate solution to address
that concern.

Thank you for your consideration of these points, and we would appreciate your support
of Assembly Bill 176.
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Testimony of Representative Garey Bies
Assembly Committee on Natural Resources
Assembly Bill 176 — Minimum Harvest Requirements

Chairman Mursau, committee members. Thank you for the opportunity to submit
testimony on Assembly Bill 176 relating to minimum harvest requirements for commercial
fishing licenses.

Assembly Bill 176 eliminates a provision of state law that requires commercial
fisherman to meet minimum harvest requirements to maintain their commercial fishing
licenses. First implemented in the 1980s, the requirements were designed to “weed out”
inactive commercial fishing licenses. In the years since the requirements were put in place,
the number of fishermen holding commercial fishing licenses has decreased significantly.
The need to eliminate inactive licenses no longer exists.

In addition, the commercial fishing industry has changed significantly in the last 30
years. With invasive species and dwindling fish stocks, commercial fishing is a troubled
industry. I believe that it is not sensible to require commercial fisherman to venture out and
incur the costs of running their boats in order to fish questionably viable fish populations in
order to maintain their licenses.

For these two reasons I believe that we should eliminate the minimum harvest
requirements.

Given the current economic difficulties and challenged fish populations, now is not the
time to place hurdles before our commercial fishermen. Instead, we need to help ensure that
our Wisconsin commercial fishermen are able to cast off from the docks and ply our state’s
waters when the markets and fish populations warrant.

Once again thank you for the opportunity to testify on Assembly Bill 176 and I will be
happy to answer any questions you may have.

Foust fov Wisconsin!

Capitol: P.O. 8952, Madison, Wi 53708-8952 « (608) 266-5350 * Fax: (608) 282-3601
Toll-Free: (888) 482-0001 « Rep.Bies@legis.wi.gov
www.legis.state.wi.us/assembly/asmO1/news/

Home: 2520 Settlement Road, Sister Bay, Wi 54234 « (920) 854-2811
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In 1988 Wisconsin fully iraplemented limited entry in the Great lakes Commetrcial Fishery as called
for by the legislature in 1977, Legisiative intent called for an economically viable and stable
commercial fishery. The mest important part of the implementation was the allocation of quota shares
(by percentage of allowable harvest)in all of our high-value species. This allowed the state to determine
the total allowable harvest and was intended to create some stability in the commercial fishery and a
vested, protectabie interest that has value to commercial fishers. These shares were permanently
allocated and can be permicnantly transferred, temporarily transferred and transferred by designation in
the event of the quota holder’s death or disability.

Ancther component of this implementation changed the method for identifying inactive fishers
from a thirty days lifting nets requirement to a minimum catch requirement. This requirement (MPS} has
had little effect on fish management and as fish stocks have varied, collapsed and/or otherwise changed
been waived, modified and generally ineffective. By transferring licenses fishers who choose not to fish,
usually for economic reasons, are stili able to maintain their licenses — but create an amazing amount of
extra paperwork for themselves and the DR

The commercial Fishery has consolidated from nearly 250 license holders in 1988 to about 60
statewide today. We have created a minimum number for licenses and have less than is allowed. The
value in the fishery is in the allocated shares and /or the ability to participate. The license is necessary
to attach the gquotas to but has no value as a stand alone entity.

There is no longer a need for the state to have an outdated MPS and it should be eliminated.

There is some concern ,perpetuated mostly by anti-commercial fishing interests in the DNR,that
eliminating the MPS will make the commercial fishery unmanageable by creating a property right.
Whatever type of protectable interest the fishery has was created long ago with the allocated quota
system. The state owns the resource and charges the DNR with managing it. The commercial fishery only
wants to be economically viable and operate in a stable,sensible business climate.
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SUBJECT: Adoption of Order FH-21-08 to amend Ch. NR 25 relating to commercial fishing on the Great Lakes

P-H-6

FOR: AUGUST BOARD MEETING o

TO BE PRESENTED BY: Michael Staggs

SUMMARY:

The proposed rule addresses three issues: the definition of the Great Lakes commercial fishing "license year”, licensing
requirements for Great Lakes commercial fishers, and the number of available Great Lakes commercial fishing licenses.

License year. The current license year starts on July 1 of any year and runs through June 30 of the following year. The
proposed rule changes the license year to conespond with the calendar year. Licensing requirements. A Lake Michigan
commercial fishing licensee must report a specified minimum harvest (catch) during the license year in order to qualify
for annual relicensing. That minimum catch requirement serves the statutorily mandated need of identifying inactive
license holders. There is currently no minimum catch requirement on Lake Superior. Under the proposed rule the
minimum catch requirement for Lake Michigan in years of generally poor fishing would be reduced by one-third. Also, a
minimum catch requirement would be established for Lake Superior license holders. Number of licenses. Currently there
are 10 commercial licenses on Lake Superior and 61 on Lake Michigan. The handling of vacant licenses differs between
the two lakes. On Lake Superior vacant licenses remain available for issuance to new applicants, so the number remains
constant. This offers the possibility that a license holder can drop out of the fishery during bad times, but still hope to
re-enter when prospects imprové. On Lake Michigan a new applicant may only obtain a license by transfer from an
existing license holder, and if a license is not reissued or transferred before the end of a fishing year it is extinguished.
Therefore the number of licenses on Lake Michigan declines every year. To provide Lake Michigan fishers the same
opportunity that Lake Superior fishers have to re-enter the business after allowing a license to lapse, we are proposing to
freeze the number of available Lake Michigan licenses at 65.

RECOMMENDATION: Adopt NRB Order FH-21-08

LIST OF ATTACHED MATERIALS:

No D Fiscal Estimate Required Yes Attached
No Environmental Assessment or Impact Statement Required Yes L—_] Attached
Background Memo Yes Attached

N(.) D
APPROYED: [~ ¢ ,
/)% {"’%,,E,‘f;,/, %%7 7 7/ ( / 2¢J9
Bure/g Di or,a ichael gs Date _
AV Aol g
Administrdtdr, © Todd Ambs Date '

.
Secretary, Matt Frank ¢ Date
cc: Laurie J. Ross - AD/8 Gloria McCutcheon - SER Dale Maas - GLSC
Todd Ambs - AD/8 John Gozdzialski - NOR Bill Horns - FH/4 (25 copies)
Mike Staggs - FH/4 Charlie Henriksen - WCF Larry Freitag - WWF
‘Pete Flaherty - LS/8 Rick Johnson - LMCFB .

Ron Kazmierczak - NER Chuck Weier - WF/GLSFC




;
-
=
{
l

TO: Natural Resources Board — July 24, 2009 Page 2

Superior commercial fishers, potentially allowing the relicensing of fishers who are not active, the
proposed rule will establish minimum catch standards for relicensing on Lake Superior like those on Lake
Michigan.

Working with representatives of the commercial fishing industry, we evaluated alternatives. A test based
on minimum annual income from fishing would not be acceptable to the commercial fishing industry and
DNR does not have the in-house expertise to evaluate appraisals of the value of gear and boats for a bona-
fide minimum investment test. Without an effective substitute, elimination of the minimum catch
requirement is not an option. An effective way to identify inactive licensees is essential to help maintain
an economically viable and stable commercial fishery as well as for long-term protection of fish
populations for commercial fishers and recreational anglers alike.

2. Summary of the Rule

SECTION I. of the Order changes the definition of the outlying waters commercial fishing “license year”
from fiscal year to calendar year, but only after an 18-month long transition license year.

SECTION 2. of the Order pertains to licensing of commercial fishers on Lake Superior. Beginning with
applications due in 2011 for licensing during the 2012 license year, a minimum harvest requirement for
annual relicensing is established, parallel with the requirement for Lake Michigan as revised by SECTION 3.
of the Order. Under the proposed rule, the applicant must have reported a harvest during the previous year of
whichever is less: at least 5,000 pounds or 20 times the lesser of a) the average daily reported harvest taken
by gill net during the 12 months ending 2 months before the end of the license year by all fishers on Lake
Superior or b) the average daily reported harvest taken by trap net during the 12 months ending 2 months
before the end of the license year by all fishers on Lake Superior. As with Lake Michigan, special provisions
are made for years when harvest limits are changed by the department and when unavoidable circumstances
prevented an applicant from meeting the minimum harvest requirement. This SECTION also amends the
priority system used to rank applications for issuance of licenses.

SECTION 3. of the Order addresses 4 issues in licensing of commercial fishers on Lake Michigan.

1) It establishes a minimum number of commercial licenses (65), replacing a provision under which the
number of available licenses in any year was reduced if a license is not renewed.

2) It establishes a priority system to rank applications for issuance of licenses that parallels the priority
system used for Lake Superior.

3) It reduces the altermnate minimum harvest requirement and changes the reference period used in
computing the alternate minimum. Under the current rule, to qualify for relicensing, an applicant must
show (for smelt only or for all commercial species other than smelt taken together) that during the
preceding license year, he or she reported the harvest from any geographic zone of a) a specified
poundage or b) at least 30 times the average daily reported harvest by all fishers in the same geographic
zone during the 12 months ending one month before the end of the license year, whichever is less. Under
the proposed rule, the standards for annual relicensing are amended so that an applicant’s harvest during
preceding license year is compared with 20 times the average daily reported harvest, instead of 30 times
the average daily reported harvest, of all commercial fishers in that zone and the reference year is
changed from the 12 months ending one month before the end of the license year to the 12 months
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ending 2 months before the end of the license year.

4) It specifies some examples of unavoidable circumstances that the department may consider in issuing
licenses despite an applicant’s failure to meet the minimum harvest requirement. The current rules
provide that a license may be reissued even if the minimum catch requirement is not met, if the
department determines that unavoidable circumstances prevented an applicant from meeting it.

SECTIONS 4. and 5. of the Order realign the northern chub fishing zone’s harvest periods beginning January
1, 2011 to correspond with the calendar year-based definition of the outlying waters commercial fishing
“license year” established by SECTION 1. of the Order.

SECTIONS 6. and 7. of the Order clarify the requirement that lake trout tags issued on Lake Superior are
issued for the lake trout open scason, as intended by the 2005 State-Tribal Lake Superior Agreement.

SECTION 8. of the Order provides that for the single 18-month license year required for transition from the
current fiscal-year-based license year to the new calendar-year-based license year, the “annual” commercial
harvest limits for Lake Michigan shall be 2.0 times greater than those that apply to 12-month license years,
but with limitations as to when during the 18-month transition license year the fish may be harvested by Lake
Michigan licensees who have individual catch quotas.

SECTION 9. of the Order makes housekeeping changes to the quota allocation system needed to correspond
with the new calendar-year-based license year.

SECTION 10. of the Order makes a housckeeping change to the fleet reporting rule to correspond with the
Lake Superior annual relicensing criteria established by SECTION 2. of the Order.

3. How daes this proposal affect existing policy?

The license year change is an administrative adjustment with no effect on policy, but the revisions to
licensing requirements bear on some important policy issues. The Department has for the past 30 years
carried out the State’s limited entry policy in issuing Great Lakes commercial fishing licenses. An
essential element of that policy is the identification of inactive licensees using criteria defined by rule. By
identifying inactive licensees, the minimum catch requirement serves two important purposes -- helping
to maintain an economically viable and stable commercial fishery and protecting Great lakes fish stocks
for the long-term. For these reasons, the minimum catch requirement must be retained unless it is
replaced with other, equally meaningful annual relicensing criteria.

The limited entry system provides commercial fishers with an extraordinary privilege, the protected
ability to harvest a public resource for private gain. The minimum catch requirement and other
relicensing criteria assure that the individuals enjoying that privilege are serious participants in the
fishery. In the absence of meaningful relicensing criteria, the commercial harvest of fish would take on
the nature of a private legal right and the State would lose the ability to regulate commercial fishing to
protect fish populations without compensating commercial fishers.

Major revisions to Wisconsin’s Great Lakes commercial fishing laws took effect in 1978 when the
Legislature established the legal basis for individual transferable quotas and for limited entry with the
passage of Ch. 418, Laws of 1977. A key non-statutory provision stated, “The intent of the legislature in
revising commercial fishing laws is to provide for multi-use management of the Great Lakes fishery,
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including an economically viable and stable commercial fishery and an active recreational fishery. To
reach this management objective, the legislature recognizes that it may be necessary to limit participation
in the commercial fishery and to limit the harvest of commercially fished species . . . .” (Section 923 (37)
(d) 3. of ch. 418, Laws of 1977.)

Section 29.519 (1m) (b), Stats., provides that “The department may limit the number of licenses issued
under this section . . . .” and s. 29.519 (1m) (c), Stats., sets out the criteria for deciding who may receive
one of the limited number of available licenses: “The department may promulgate rules defining the
qualifications of licensees in the reasonable exercise of this authority, giving due consideration to
residency, past record including compliance with the records requirements of sub. (5), fishing and
navigation ability and quantity and quality of equipment possessed”. (Underline added.) Finally, s.
29.519 (7), Stats., provides that “The [commercial fishing] boards shall assist the department in
establishing criteria for identifying inactive licensees.”

In implementing this Legislative policy, the Department has used minimum fishing effort or catch
requirements, minimum investment in gear, residency, age, and other factors to identify qualified
applicants for licensing (and annual relicensing) as Great Lakes commercial fishers. Initially, one key
requirement was minimum fishing effort, or the number of days per year that a licensee lifted nets. In
1989 that criterion was replaced with the minimum catch requirement. The minimum catch requirement
was discontinued on Lake Superior, but continues in use on Lake Michigan. Unless prevented by
unavoidable circumstances, to qualify for annual relicensing a Lake Michigan licensee must either 1)
harvest a specified minimum poundage of all species taken from one of 3 geographic zones or 2) harvest
an amount exceeding 30 times the average daily harvest of all species from one of the zones. Very few
license renewal applications have ever been denied for failure to meet the minimum catch requirement.

Furthermore, DNR’s minimum catch requirement has always allowed for case-by-case hardship
exceptions. DNR uses the "unavoidable circumstances” exception nearly every year to excuse applicants
who failed to make the minimum catch due to a wide variety of problems, ranging from incapacitating
injury or illness to poor fishing.

In the past decade the minimum catch requirement has been modified twice to make it more flexible, and
we now propose further rule changes to assure that the requirement remains reasonable in light of the
changing conditions faced by the commercial fishing industry.

In the 1990s, the State overcame court challenges by several Wisconsin commercial fishers who argued
that they have a constitutionally protected property right in their licenses and quotas, so that DNR can't
change the commercial fishing rules without compensating them first. In LeClair v. Natural Resources
Board, 168 Wis. 2d 227, 483 N.W.2d 278 (Ct. App. 1992), six licensed Wisconsin commercial fishers
contended that a DNR rule revision constituted a “taking” of their property, entitling them under the U.S.
and Wisconsin Constitutions to hearings and other procedural due process requirements before the right
may be taken away - and to monetary compensation for the “taking”. The plaintiffs claimed entitlement
to the right to be issued renewed Lake Michigan forage fish trawling permits each year with the same
quotas as their existing permits.

The Court of Appeals analyzed and discussed the U.S. Supreme Court, Wisconsin and Michigan court
decisions cited by the plaintiffs that recognized the existence of property rights in licenses. The Court
rejected their arguments for several reasons and ruled in the State’s favor. However, in a lengthy note on
page 241 of the decision, the Court concluded that the plaintiffs’ key Michigan case had little application
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to the case before it because the Michigan case involved a law that was “geared to permit renewal of
licenses to take place as a matter of course.” The Michigan court said the plaintiff’s reliance “upon a
licensing practice which provided for renewal as a matter of course in most instances, has a property
interest which would entitle him to due process protection.”

The Court of Appeals reasoned that LeClair and the other plaintiffs could not rely on the Michigan case
becauss of “the statutes giving the department wide regulatory authority over the natural resources, fish
andgameofWisconsin,andthcabseneeofanyﬂlinginthcpermitstbemselvm,orthclawsandrules
under which they were issued, to indicate that renewal was a mere formality and would be done simply as
a ‘matter of course’ each year . .. .” (Underline added.)

The Court of Appeals also rejected a federal Court of Claims case that the commercial fishers relied on in
support of their property rights claim. The Court of Appeals wrote, at page 242 of its decision, “In that
case, however, the fishing permit was renewable as ‘a matter of right’, unless misconduct should occur
justifying refusal of renewal”. The Court of Appeals then concluded that the permits in the LeClair case
provided no such renewal rights.

The clear implication of the Court of Appeal’s reasoning is that a property right may be created in a
license or permit if the license or permit is renewed as a matter of course or as a matter of right. Under
current DNR rules, Lake Michigan commercial fishing licenses and permits are not renewed as a matter
of course. Instead, to qualify for annual renewal, each commercial fisher must show that he or she caught
the minimum poundage of fish specified by rule.

The minimum catch requirement demonstrated to the Court that the State has meaningful criteria that
must be met for relicensing. The Court agreed with DNR that licenses and the associated quota permits
are not personal entitlements or rights under Wisconsin’s limited entry commercial fishing licensing
system. If licenses and quotas were private property, any DNR rule change that might reduce the
commercial harvest, increase the cost of operation or otherwise affect the productive value of a license
would first have to be compensated for by the government, since it would be a regulatory "taking" of

property.

Rules that set harvest limits, gear restrictions, recordkeeping and reporting requirements, closed areas and
other constraints all have economic impacts on the value of commercial fishers' licenses and quotas.
Unless funds were appropriated for compensation payments, DNR would not be able to modify the
commercial fishing rules as needed to protect the fishery from overharvest or remedy user conflicts
between sport anglers and commercial fishers. The only alternative would be for the state to "buy out”
the commercial fishery, paying for each restriction necessary to fairly allocate the resources or to protect
the fish population. Sport anglers express concerns today that commercial fishing doesn’t contribute
license fees equal to the proportion of the fish allocation it uses. Until altemative relicensing criteria are
established that are equally meaningful, the minimum catch requirement must be retained. The
Department believes that a test based on minimum annual income from fishing would not be acceptable to
the commercial fishing industry as an alternative, and DNR does not have the in-house expertise to
confidently appraise the value of gear and boats for a bona-fide minimum investment test.

The minimum catch requirement also helps maintain a viable and stable commercial fishing industry.
Part of the Legislative goal in revising the commercial fishing statute in 1978 was to give the Department
the tools to reserve licenses for the serious, stable commercial fishers. The sheer number of occasional
commercial fishers had created user conflicts and law enforcement headaches. Some commercial fishers
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argue that the minimum catch requirement is no longer needed because today there are only about 60
licensees remaining on Lake Michigan. While initially the minimum catch requirement did have the
effect of reducing the number of occasional commercial fishers, the purpose of the minimum catch
requirement was to accomplish the legislative mandate to manage the fishery so that the industry as a
whole remains economically viable and stable.

Although attrition and consolidation of fishing operations have reduced the number of licensees over the
years, DNR still has a legal obligation to manage the commercial fishery to be stable and economically
viable, regardless of the number of participants. If there are licensees who are inactive (as identified by
falling below the minimum catch without hardship conditions or by some other meaningful performance
standard, if one can be developed), the economic viability of the industry as a whole is compromised, and
ultimately its stability is jeopardized.

Individually-allocated catch quotas and the limit on the number of available licenses provide commercial
fishers with extraordinary legal protection. By eliminating the minimum catch requirement, individuals
who are no longer actively engaged in commercial fishing would be able to remain licensed and receive
near-complete protection from competition, market forces and changes in the abundance of species.
Incentives for individuals to diversify or re-target their operations to other fish species would be reduced
or eliminated, fewer fish would come to market and over time the industry as a whole would become less
stable and less economically viable, contrary to Legislative intent.

4. Has Board dealt with these issues before? When? Board Action?

The relicensing requirements for Lake Michigan commercial fishers were revised in 1997 by NRB Order
FH-25-07 and in 2001 by NRB Order FH-48-00. There were two changes in 1997: 1) The NRB
established an alternate minimum catch requirement by which a license holder could qualify for
relicensing by reporting a harvest equal to or greater than 30 times the average daily harvest of all
commercial fishers in his or her fishing zone during the same license year. 2) The NRB provided that for
the license year immediately following a reduction in harvest limits, the minimum catch requirement for
each licensee would be reduced by an amount equal to his or her harvest the previous year, effectively
removing the requirement for the first year of reduced quotas. The changes in 1997 did not apply to
smelt. In 2001 there were 2 further changes: 1) The concept of an alternative minimum catch was
applied to smelt. 2) The reference period for the alternative minimum catch requirement was changed
from the license year to the year ending one month before the end of the license year.

5. Hearing synopsis

Public hearings were held in Ashland on March 18 and Cleveland on March 20. Ten individuals attended
the Ashland hearing, with 8 submitting hearing appearance slips and 6 commercial fishers making oral
comments. All appearance slips were marked, “in opposition”. Six individuals attended the hearing in
Cleveland, with 5 submitting hearing slips and 3 commercial fishers making oral comments. Two
appearance slips were marked, “as interest may appear” and 2 were marked, “in support”. Written
comments were received from 8 individuals, including State Representative Gary Sherman.

In general, commercial fishers do not support retaining a minimum catch requirement to help identify
inactive fishers. Lake Michigan commercial fishers support changing the license year and freezing the
number of licenses. The following comments were received in oral or written form:
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The rule is not needed. Existing license holders are working as hard as they can.
Department response: The rationale behind the minimum catch requirement is explained above.
The great majority of commercial fishers are active and will not be affected by this rule.
Lake Superior should be handled differently from Lake Michigan.
Department response: The lakes do differ in significant ways, but the need to have an objective
basis for identifying inactive license holders applies equally to both lakes. It is fair to have the
same general method and principles apply on both lakes.
Clarification is needed regarding lake trout harvest limits in Lake Superior during the 18-month
transition year.
Department response: We agree, and note that our ability to modify lake trout harvest limits is
also constrained by terms of the state/tribal Lake Superior Fishing Agreement 2005-2015. Under
the rule as revised, annual lake trout tag allocations will not be changed and will continue to be
issued prior to each lake trout open season.
Complications arising regarding lake trout in Lake Superior could be avoided by keeping the existing
license year on Lake Superior, while changing it on Lake Michigan.
Department response: In the interest of consistency we believe the license years for the two
lakes should correspond. The complications can be managed.
On Lake Superior separate minimum catch standards should be established for gilt net fishing and
trap net fishing.
Department response: The Department recognizes that commercial fishers relying on gill nets
have, at least recently, reported lower harvests than those relying on trap nets. We have tried to
address this concern in 2 ways. First, the fixed minimum catch requirement has been reduced
from 20,000 pounds to 5,000 pounds. Second, the alternate minimum catch has been amended to
provide separate standards for gill netter and trap netters, based on separate industry averages for
the 2 types of fishing gear.
The minimum investment requirement is adequate to identify active fishers. One fisher suggested
raising the minimum investient requirement to $50,000 or $100,000.
Department response: The application of the minimum investment standard has proven to be
impractical. It is not possible for Department staff to objectively appraise the value of most
depreciated commercial gear, and funds are not available to contract for expert appraisal services.
It is not right for the DNR to decide who is worthy of holding a license.
Department response: The question is not who is worthy of holding a license, but who is an
active participant in the commercial fishery.
The increased fishing effort that sometimes might be needed to meet the minimum catch requirement
could harm the fishery.
Department response: Department biologists do not believe that fishing effort needed to achieve
the minimum catch standards proposed here would require enough fishing to harm fishery
resources.
The lake has changed and the minimum catch requirement has outlived its purpose.
Department response: We agree the lakes and the fisheries have changed substantially, but the
principles and legal requirements underlying the need for objective standards for identifying
inactive fishers have not changed.

6. Changes to the rule in response to hearing comments or other new information

Changes in response to hearing comments:

The fixed minimum catch requirement for Lake Superior comiercial fishers was reduced from
20,000 pounds to 5,000 pounds.
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Attachment A

CORRESPONDENCE/Memorandum State of Wisconsin

Date: June 8, 2011 @ 7)

To: Governor's Office

From: Department of Natural Resources

Subject: Preliminary Analysis of Senate Bill 113 regarding minimum harvesting
requirements for commercial fishing in the Great Lakes.

1. Effect on Existing State Law

SB 113 would eliminate the Department’s authority to use annual minimum
harvest requirements in its rules governing the renewal of Great Lakes commercial
fishing licenses. Minimum harvest requirements are one element of a Great Lakes
commercial fishing management system that provides to a small number of
licensed commercial fishers (10 active licenses on Lake Superior and 57 active
licenses on Lake Michigan) the special protected privilege of exploiting fish
resources that are held in trust for all citizens of the state. Two elements of that
system, limited entry and individual transferable quotas, support individual license
holders and stabilize the fishery. Current policy requires that, as a condition for
retaining this privilege, license holders meet the minimum harvest requirement in
order to demonstrate that they are active participants in the fishery. The following
paragraphs provide background information.

In major revisions to the commercial fishing laws that took effect in 1978 with the
adoption of Ch. 418, Laws of 1977, the Legislature established the basis for limited
entry in Wisconsin’s Great Lakes commercial fisheries as another tool for managing
commercial fishing. In non-statutory provisions of Ch. 418, Laws of 1977, Section
923, the Legislature declared that “The intent of the legislature in revising
commercial fishing laws is to provide for multi-use management of the Great Lakes
fishery, including an economically viable and stable commercial fishery and an
active recreational fishery. To reach this management objective, the legislature
recognizes that it may be necessary to limit participation in the commercial fishery
and to limit the harvest of commercially fished species . . .”

Section 29.519 (1m) (b), Stats., provides that “The department may limit the
number of licenses issued under this section . . .” and s. 29.519 (1m) (c) Stats.,
sets out the criteria for deciding who will receive one of the limited number of
available licenses: “The department may promulgate rules defining the
qualifications of licensees in the reasonable exercise of this authority, giving due
consideration to residency, past record including compliance with the records
requirements of sub. (5), fishing and navigation ability and quantity and quality of
equipment possessed”. (Underline added.) Finally, s. 29.519 (7), Stats., provides
that “The [commercial fishing] boards shall assist the department in establishing
criteria for identifying inactive licensees.”
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The Department has for the past 30 years implemented a limited entry policy in
which annual minimum fishing effort or catch requirements, minimum investment
in gear, residency, age, and other factors were used to identify qualified applicants
for relicensing as Lake Michigan commercial fishers. Initially, one key requirement
was minimum fishing effort, or the number of days per year during which a
licensee lifted nets. In 1989 that criterion was replaced with the minimum harvest
requirement: unless prevented by unavoidable circumstances, to qualify for annual
relicensing each licensee must 1) harvest a specified minimum poundage of all
species taken from one of three geographic zones or 2) harvest an amount
exceeding 30 times the average daily harvest of all species from one of the zones.
Although very few license renewal applications have been denied for failure to meet
the minimum harvest requirement, it remains problematic for some commercial
fishers.

In the past 15 years the Department adopted three administrative rules addressing
Great Lakes commercial fishing relicensing requirements. In 1997 two changes
were adopted to provide flexibility and minimize each license holder’s risk of failing
to meet the relicensing requirements: 1) Alternate minimum harvest requirements
were established by which a license holder could qualify for relicensing by
reporting a harvest equal to or greater than 30 times the average daily harvest of
all commercial fishers in his or her fishing zone during the same license year. 2)
The Department provided that for the license year immediately following a
reduction in harvest limits, the minimum harvest requirement for each licensee
would be reduced by an amount equal to his or her harvest the previous year,
effectively removing the requirement for the first year of reduced quotas. The
changes in 1997 did not apply to smelt. In 2001 two additional changes were
adopted: 1) The concept of an alternative minimum harvest was applied to smelt.
2) The reference period for the alternative minimum harvest requirement was
changed from the license year to the year ending one month before the end of the
license year. The latter provision gives commercial fishers advance notice in years
when they are in danger of not meeting the minimum harvest requirement.
Finally, in 2009 the NRB froze the number of commercial fishing licenses available
on Lake Michigan at 65. Because the numbers of licensed fishers at that time was
61 and has now dropped further, this allows fishers who are not able to qualify for
relicensing to obtain a new license for the subsequent license year.

Adoption of the bill would bar the Department from using any minimum harvesting
requirement as a measure of a licensee’s performance, forcing the Department to
identify other ways of meaningfully measuring a license applicant’s fishing and
navigation ability.

Legislative Action in Previous Session

Identical legislation was proposed to the 2007-2008 Legislature as AB 634 and SB
357. Hearings on these bills were held by the Assembly Committee and Natural
Resources and the Senate Committee on Environment and Natural Resources.
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3.

Policy Significance

The minimum harvest rule serves two important purposes -- to prevent Wisconsin
from moving towards a property-rights based commercial fishery, and to help DNR
maintain an economically viable and stable commercial fishery by identifying
inactive licensees. For these reasons, the minimum harvest rule must be retained
unless it is replaced with other equally meaningful annual relicensing criteria.

Property Rights

In the 1990s, the State overcame two court challenges by Wisconsin commercial
fishers who argued that they have a constitutionally protected property right in
their licenses and quotas, so that DNR can't change the commercial fishing rules
without compensating them first. The courts identified the minimum harvest rule
as an important factor in their decision to reject these property rights arguments.

The minimum harvest rule demonstrated to the courts that there are meaningful
criteria that have to be met in order to get relicensed. The courts agreed with DNR
that licenses and the associated quota permits are not personal entitlements or
rights under Wisconsin’s limited entry commercial fishing licensing system. If
licenses and quotas were private property, any DNR rule change that might reduce
the commercial harvest, increase the cost of operation or otherwise affect the
productive value of a license would first have to be compensated for by the
government, since it would be a regulatory "takings". Rules that set harvest limits,
gear restrictions, recordkeeping and reporting requirements, closed areas and
other constraints all have economic impacts on the value of commercial fishers’
licenses and quotas.

Unless funds were appropriated for compensation payments, DNR would not be
able to modify the commercial fishing rules as needed to protect the fishery from
overharvest or remedy user conflicts between sport anglers and commercial fishers.
The only alternative would be for the state to "buy out” the commercial fishery --
rule by rule, or altogether. Sport anglers already complain that commercial fishing
doesn't pay its own way.

If the minimum harvest requirement were made too weak or repealed, licenses
would virtually be renewable "as a matter of right” and Wisconsin would thereby
move further toward a property rights-based commercial fishery. Until alternative
relicensing criteria are established that are equally meaningful, DNR must not
repeal the minimum harvest rule. We know that a test based on minimum annual
income from fishing would not be acceptable to the commercial fishing industry as
an alternative, and DNR does not have the in-house expertise to appraise the value
of gear and boats for a bona-fide minimum investment test.

Maintaining an economically viable and stable commercial fishery

The minimum harvest rule is also used to help maintain a viable and stable
commercial fishing industry. Part of the Legislative goal in revising the commercial
fishing statute in 1978 was to give the Department the tools to gradually exclude
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“part-timers” from the commercial fishery. Their numbers alone created user
conflicts and law enforcement headaches. Some commercial fishers have argued
that the minimum harvest rule is no longer needed because there are only 65
licensees remaining on Lake Michigan. But the purpose of the minimum harvest
requirement was never to reduce the number of participants in the fishery, and
DNR has never used it as such, although DNR has the authority to reduce the
number of licensees under the limited entry statute. While the bill that established
limited entry into the Great Lakes commercial fishery calls upon DNR to adopt
rules that identify (and remove) inactive licensees, it also calls upon DNR to
manage the fishery so that the industry as a whole remains economically viable
and stable.

Although attrition and consolidation of fishing operations have reduced the
number of licensees over the years, DNR still has a legal obligation to manage the
commercial fishery to be stable and economically viable, regardless of the number
of participants. If there are licensees who are inactive (as identified by their failure
to make the minimum harvest or by some other meaningful performance standard,
if one can be developed), the economic viability of the industry as a whole is
compromised, and ultimately its stability is jeopardized.

Individually allocated catch quotas and the strict limit on the number of available
licenses already provide commercial fishers with extraordinary legal protection
from competition. By eliminating the minimum harvest rule, individuals who are
no longer actively engaged in commercial fishing would be able to remain licensed
and receive near-complete protection from competition, market forces and changes
in the abundance of species. Incentives for individuals to diversify or re-target
their operations to other fish species would be reduced or eliminated, and over time
the industry as a whole would become less stable and less economically viable,
contrary to Legislative intent.

DNR’s minimum harvest rule allows for case-by-case hardship exceptions. DNR
uses the "unavoidable circumstances” exception nearly every year to excuse
applicants who failed to make the minimum harvest due to a wide variety of
problems, ranging from poor health of a dependent to poor fishing. The minimum
harvest rule has already been modified to allow for an alternative minimum harvest
based on actual prior zone-wide harvests, and licensees even get "credit” for the
prior year's catch in the year following a quota reduction.

4, Administrative Significance

The bill would not significantly affect administrative procedures, organizational
arrangements, or management practices. The proposed legislation would require
some investment of staff time to adapt administrative rules.
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5.

Fiscal Effect

There are currently 57 active licenses for Lake Michigan and 10 active licenses for
Lake Superior, for an overall total of 67 active commercial licenses. The current
cost for a commercial fishing license is $899.25 for resident and $6,499.25 for
nonresident.

The bill would have no impact on the costs that the Department would incur to
manage and regulate the state's commercial fishing industry, nor is it expected to
impact the number licenses that are issued annually by the Department.

However, in the long-term, by moving Wisconsin toward the recognition of licenses
and quotas as property rights, the bill could dramatically increase the cost of
managing and regulating commercial fishing by requiring prior payment by the
State for any compensable “takings”.

Laws/Experience in Other States

Great Lakes commercial fishing licensing requirements in Illinois and Michigan are
summarized here: Illinois — Commercial licenses are re-issued every 3 years if
several requirements are met. Licenses may be issued to corporations. The
licensing requirements for individuals and corporations are a) actual residence (for
individuals) or incorporation (for corporations) in Illinois for the immediately
preceding year, b) legal ownership or legal control of a vessel of at least 12 net tons
with valid current Coast Guard documentation, an Illinois port of registration, and
demonstrated compliance with all State requirements for such vessels, c)
possession of at least 6,000 feet of gill net meeting specified standards, d)
agreement to keep appropriate daily records, €) an annual operational plan for the
coming year, f) agreement to permit Illinois DNR biologists and conservation police
officers to obtain information about the harvest as deemed necessary, g) licensing
of all equipment as required by state law, h) a boat captain who is a legal resident
of lllinois. Michigan — Annual relicensing requires legal possession of the license
during the entire previous year or acquisition of the license by transfer during that
year.

Analysis Prepared by: William Homs
Phone Number: 608-266-8782

Michael Staggs, Bureau Director

Kenneth Johnson, Division Administrator
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Joe Polasek, Director
Management and Budget
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168 Wis.2d 227 (1992)
483 N.W.2d 278

Daniel P. LECLAIR, Michael J. LeClair, Dean Swaer, Judy
Swaer, Todd Ruleau, and Louis J. Ruleau, Plaintiffs-Appelilants,
4]

V.
NATURAL RESOURCES BOARD, and Department of Natural
Resources, Defendants-Respondents.

No. 91-2316.

Court of Appeais of Wisconsin.

Submitted on briefs January 8, 1992,
Decided March 19, 1992.

229 229 For the plaintiffs-appefiants the cause was submitted on the briefs of Jon P. Axe#od,
230 WE.W‘ZSDMWMD‘WMDBWWWWG
Morgan, S.C., of Madison.

For the defendants-respondents the cause was submitted on the brief of James E. Doyle,
attorney general, and Philip Peterson, assistant attomey general.

Before Eich, C.J., Gartzke, P_J., and Dykman, J.
EICH, C.J.

Daniel LeClair and five other Lake Michigan commercial fishers appeal from a summary
iwmmwmwmmmdmﬂmam
the Natural Resources Board. The issues are whether certain rules promulgated by the -~
depwment(ﬂopaammmappeﬂmts‘ﬁshmpwmswmusmqmmmadmmmw
hearing under sec. 227.51(3), Stats.; (2) are improperty directed at a closed class; (3)
constitute an unconstitutional “taking” of their property; or (4) conflict with the Wisconsin safe
mamtaw‘mmaammfamdmmmmmmmem

The facts are not in dispute. Appeilants are, and have been for many years, "trawiers” who
make their living harvesting forage fish, such as alewives, chubs and smeit, in the waters of
Lake Michigan and Green Bay. They tow large nets, called “trawis,” through the waters to
catch the fish, which are used principally for industrial purposes and in the manufacture of pet
foods(alﬂ'\owhsotmsmeltaﬂegatherediorhwnmoonwnwﬁon).

Appellmﬂshoﬂma!mmgeﬁsh"HmououPemiB"issuedbymedepamnemwhim

emmmwdmm.mma,mmmudmmmwm

Lake Michigan. The permits are issued pursuant to Wis. Adm. Code ch. NR 25, and they

authorize the hoiders to take specified amounts of each species of fish in specified waters.
231 The aciual fish quotas *231 are set forth in various administrative rules in ch. NR 25.

-
B
-
5
-

in March, 1991, the Natural Resources Board adopted rules repealing, recreating and

3 amn&mmdmdm.Nst,mmmmmfaageﬁshm.

E Anwngomerans,membseMwmmdalaMﬁsﬁngmmelakemdmaﬁdme

’ amount of chubs and smeit which can be taken (and, with respect to smelt, they limit the
ﬁshmgmnigmm).mmmmasadmwmmmm
effect immediately—on April 1, 1981—and remained in effect untif August 29, 1891, when
they were replaced by the permanent rules.

mmmmwmmmmmmmwﬁmw
in the take, which department studies had shown o be in serious danger of depletion..ll They

232 madoptedaﬁusevud?&qwsi—bg‘sbﬁwheamgsmmdmmm
mmmm.m,sm.mmmpaﬁdmmatmm.my
Wmmammmpawmymmmmmm
Resources Board.

App&mﬁmmmmmmmmwm“qumm
by the emergency rules—from April 1 to June 30, 1991, when their permits were renewed,

httn://scholar.coogle.com/scholar case?case=6114432328640731 957&a=168+Wis.+2d+2... 9/11/2011
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and continued to do so therealter. Then, on August 30, the day before the parmanent rules
took effect, they sued for a declaratory judgment that the nules were invalid and sought a
pendency of the action.

ARer a lengthy hearing, the trial court denied the motion for temporary relief on grounds thad
appeliants had not established a reasonable likelihood of succeeding on the merits of their

challenge. In order 10 expedite consideration of an appeal, both parties moved for summary
judgment and the court granted the department's motion.

1
lnmm\gmmwymm mmmmmm&nmmm

] ' 7,40 24 818 8
Mashaa.thsemmisamdmahnd

Genesﬂymmyjudgmut Wopnab
wwmmmnmmmaamdm In re Cherckee Park Piat,
113 Wis. 2d 112, 115-18, 334 N.W 2d 580, 582-83 (Ct App 1983}

233 [2)
AWMMMMMmmMmMW

mma(a)wumammwmmmmm
Sec. 227 40(4)a), Stats.; Libaerty Homes, Inc. v. DILHR, 136 Wis. 2d 368, 3 §ﬁ01ngg
805, 807 (1987).

Appeiiants argue first that the department's rules are in conflict with state iaw because they
"revoke, annul or withdraw [their fishing] rights without providing for the mechanism of a
hearing.” We consider this a diaim that the rule exceeds the department’s statutory authority.

The argument proceeds as follows: (1) forage fish trawling permits are "licenses”™, (2) in
Wisconsin, licenses cannot be revoked without an adjudicatory hearing; and (3) since there
was no adjudicatory hearing before the rules were changed, the changes conflict with sec.
227.51(3), Stats., which provides:

Except a8 otherwise specifically provided by law, no revocation, suspension,
annuiment or withdrawal of any license is lawful uniess the agency gives notice
by mail to the ficensee of facts or conduct which warrant the intended action
and the licensee is given an opportunity fo show compliance with all lawful
requirements for the retention of the license.

13

We reject the argument. Appeilants’ permits were not “revofked), suspend{ed], annulfed] or
withdrawn.” The department simply promulgated new rules to protect *234 the environment,
asnhaswmwmmﬁluamamw their permits—which, by their terms,
allow appetiants to fish commercially in Lake Michigan "in accordance with the provisions of
Chapter NR 25"—became subject to, and were renewed with, the new fish harvest quotas.
An adjudicatory hearing is not required in this situation, nor wouid one serve any purpose.

Aswehawnaed,anadjwmmmmgbdes@ndmmmm”anoppmmmym
show compliance with all lawful requirements for the retention of the ficense.” Section 227.51
(3), Stats. There is no question in this case of appellants’ compiiance with the requirements
for retention of their trawling pemmits, and their permits were in fact renewed (with the new
quotas).

Wappdhrﬁmaﬂyafguehaemmatbemusemenewnﬁ&umpadnegaﬁvelyupm
them, they are entitied to have an adjudicatory hesaring rather than (or in addition to) the
Ieg;dahve—typeheanngsmata'emamenﬁe-mahngprm We agree with the
department, however, that if appefiants’ position were to prevail, any change in statutes or
rules that might negatively affect a permit holder would constitute a “revocation” of the permit
mmmmmmwammﬂdmm 235 the
department in carrying out its regulatory responsibilities in this area.

the rules and regulations applicable to commercial fishing on Lake Michigan.

Appeﬂmtsnextamxemuvemwlesmmvahdbecausemeymdmctedwa “ciosed class”
in violation of sec. 227.01(13), Stats., the definitional section of ch. 227, which states that the
term "rule” does not include "any action . . . which . . . [is an order directed to a specificaily
namedpasonmwagzmpdsmaﬁcaﬂynamedpermmatdo&cnacmsOMeageneal
class .

141
The new rules promulgated by the DNR were not directed to a closed class. They apply to all

WWWMWMMWUMMmMM
people who fit this category—indeed, as we noted earfier, these six appeitants hold al
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mmamwmmmmmmmmamdamdmd
commercial forage figshers. It is not directed to them individually or as a group.

Wmmmummmawdm
mmmmnmmmmqm—mmmdm
fourtsenth amendment t0 the United States Constitution and art. |, sec. 13 of the Wisconsin
+236 Constitution, (4] entifing them to hearings and cther procedural due process requirements
before the right may be taken away—and to compensation for the taking. 13! Again, we
disagree.

{51
We begin by noting the famifiar rule thet, fike statutes enacted by the legisiature, regutations
L g of s

MmmmdMWMWsWM'Skggv,
ich, 18 3 450, 469 N.W 2d 888, 889 (Ct. App. 1991},

61

MMWWTMMmWMMW
individuals of . . . property imterests . . " Patterson v. Bd. of Regents, 114 Wis. 2d 495, 500
3 2d 130, 1 App. 1 . Thus, to succeed on this claim, appetiants must
mmmhadammwhmmwmms“mgm
Roth, 408 L. S, 564 571 (1872). And they can have a property interest in the permits only
they have “a legitimate claim of entitiemant to [them].” Roth, 408 U.S._at 577. in this context,
antilement” is something more "than an abstract need or ‘237 desire™—or "a unitateral '
Won'—mammmmmm.m

mn

mmmmvymmm“nmmwmecmmﬁmrragn'ckv.gﬂ of
Madison Personnel Board_ 97 Wis. 2d 162, 170, 293 N.W2d 173, 177 (1980); Roth, 408
u.s. atSW.Raﬁva,mey“maeamdwwmmmdemedbyaﬁsﬁngmhsa
MMMMMWWW&%MG
mwm:dngsmamwunmmmwdamamwm
benefits.” Roth_408 U.S. at 577; Taplick, 97 _2d at 170, 293 N.W. 177

8}

mmmmmmmsmmwmwwmw
hawﬁngpemﬂisea&ywﬁhﬁamqwtasasmaradwmpumﬂs;ammmmm
mﬁumequotasmedwvged,ﬂuymemuedhmewmpmwcﬁmsandmmediesas
mwﬂeﬁumﬂdﬂdmdmwamm. But the applicable
state law—the depariment's commercial fishing regulations(®l—plainly states that no one may
ﬁshbrbraoehhmmnadaﬂywimuapenn&mdmatpemﬂmmmﬂavaﬁd
fishing license, which must be renewed every year. Wis. Adm. Code sec. NR 25.':)7(2)(c)Am
msmmmmammw'mwmﬁsﬂmlm.
or o indefinite continuation of the fish quotas and time and area restrictions contained in
Mmmmmmmdpmnﬂsumm—m.asmmmsmm
albwmnaddMuaﬂy'mmvﬁhmdehWNst“—wggw
mmammmammwmmmmw
Professor Andrea Peterson:

NV]henmegova'nmemgmms[an]econanmuyvamaueﬁgmnoanmdeuaq
against other private parties or the government, it often reserves the power to
modifyorelinﬁnatemoseﬁghtsmmughadrangemmelawreﬂecﬁngachange
in pubﬁcpdicy.Whenmegovemmentswsemermyadspurwammmat
reserved power, no deprivation of property occurs, because the government

A. Peterson, The Takings Clause: in Search of Underlying Principles Part II—Takings as
Intentional Deprivations of Property Without Moral Justification, 78 CAL. L. REV. 55, 62-63
(1990).

N.W. 262, 267 (1%0),mmenheuMwmu'ddﬁstmsmGreenBay
hadmmmmmsmcmmmmmcmmmaw
Wmmmm'm“md]mmamm‘“ln
a kater case, LeClair v_Swift, 78 £. Supp. 723 (E.0. Wis, 1948} a commercial fisher sought to
mmmmwmm,wmm@wsmmmm
Wisconsin courts, Professional Cffice Bidgs. v Roval Indem. Co., 145 Wis 2d 573, 580-81,
427 N.W.2d 427, 429-30 (C!. App. 1988} we agree with the court's analysis:

Such a view is consistent with Olson v. State Conservation Comm'n. 235 Wis. 473, 484, 293

Section 29.02, Wis. Stats., provides: "(1) The legal title o, and the custody and
pmecﬁonol,au?ssmm&wiﬁnﬂismismdmmemfame
thereof "8 . Saction 29.01(1), Wis. Stats., [the present sec. 29.01(14}]
defines the term "wild animal™ to mean any mammal, bird, fish, or other creature
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240

241

242

243

of a wild nature . . .,

It should be kept in mind that commercial fisherfs] . . . do not have any absolute
right to fish in waters undes the control of the State of Wisconsin. Any property
right in the fish in Wisconsin waters is in the State prior to the time they may be
caught.

it is not only the right, but the duty, of the State 1o presarve for the benefit of the
general public, the fish in its waters from destruction or undue reduction in
numbers . . .. As trustee for the paople, in the exarcise of this right and duty, the
mmmmwmmwmammma
same . . .. ltis welt established . . . that by virtue of residual acvereignty, a
smammmdhmwummmaadm
mnmmumﬁmmmmmmwmma
prohibit such fishing . .

Plairtiff is Boensed as a commercial fisher{ ] by the Stats of Wisconsin. Without
8 State licanse he would not be permitted to engage in commercial fishing in . . .
Lake Michigan . . .. Such licanses are not contracts and create no vested or

rights. in accepting such a license 10 operake as a commercial fisher
[ } plaintiff agreed to take fish in accordance with the pestinent State laws and
reguigtions. jr, 78 F. . at 732-33 [citations omithed].

Appeliants argue, however, that Ofson and LeClair are outdated, and that “[ujnder modem
constitutional *240 analysis” a commercial fisher's interest in his or her quota permit
"constittes a property interest meriting constitutional protection.” In support of the argument,
they refer us to Sell v, Burson, 402 U.S. 535 (1971). in that case, the plaintiff, an unnsured
motorist, was involved in an aulo accident, and his license was taken away under Georgia
taw until such time as he either posted cash or a bond in the amount of damages claimed by
the other party or until his liability was determined in court. The Supreme Court, recognizing
that the plaintiff's ability to drive a car was essential to the pursuit of his livelihood, ruled that
hig license could not be taken away “without that procedural due process required by the
Fourteerth Amendment.” Id., 402 1J.S. at 539.

The instant case, however, snﬂmmwud\mmmapammnadhb

earfier, have they been singied out, the challenged rules apply to all holders of forage fish
mmmmmmmsmcmmmmbmmmam
Georgia statute had "barred the issuance of ficenses to all motorists who did not carty liability

insurance or who did not post security” there would be no due process problem. PRl

znAppeumamwmmmmwmmmm

in Olson and LeCiair, and refer us, without discussion, to Waste Management of Wisconsin v.

DNR, 128 Wis. zusg 77,381 qu 318 326(1986)(WMI) andWaggMangmg of
2 495 498, 42 6 (G ADp. 1988) (WM If).

WM | involved a permit issued by the department for operation of a landfil site. The permit
mm\mmmmmawmwmm

modifications thereof . . " Because the operator's overall plan included construction
spwmhmbmm and because the construction had been
Mwwmmamwmmmwmmm
Maw&mdandmmwmmmmwmm
242 its construction. /d., 1268 Wis_2d at 77, 381 N.W.2d at 326. The court aiso heid,
mmumwmmmmwndamnanbwmmm
from any other restrictions or modifications. WM 's holding is thus grounded on a specific
"prior approval” statule, and because there is no simiar siatute in this case, we do not see
wmaswmmmwmnfawnmmmmmm
referred us simply cites WM / for the above proposition.

point 10 a federai court of clalms case, Jackson v. United States. 103 F.
gg 019(Ctg 1952) ammmm*&mmmm
recognized that fishing rights constitite property meriting constitisional protection.” i that
case, however, the fishing permit was renewable as "a matter of right, uniess misconduct
Mm:pmmmam K. at 1020. fn addition, the licenses could sefl or
devise the ticense, or let it pass to his or her estate upon death. The court heid that, given
those terms, the iconse carried property rights which were taken away when the govermment
mmmmmumwmmmuwm
prowdenosxmmmmmnotdevisaﬂe

As indicated earfier, the new rules ¥mit appediants’ smelt fishing to nighttime hours in order to
avoid incidental catches of alewives. Appellants argue that, due o the increased dangers
involved in night fishing, this section of the rule conflicts with the Wisconsin safe place law,
sec. 101.11, Stats., and thus violates sec. 227.10(2), ‘243 Stats., which states that "Injo
agency may promuigate a rule which conflicts with state law.” We disagree.
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Appeftants supported their argument in the trial court with the affidavit of a commercial fishing
captain who outlined what he believed o be the dangers of night trawiing. He stated: "itis

i ibla of me to take my crew and vessel and place us in a continual position of
danger.”

i)

Other than quoting from the affidavit, appelants do not further describe the nature of the
“confiict,” and we see none. The department's actions do not violats sec. 101.11, Stats.,

department’s rules require appelants or anyone eise to trawl at night, any more than they
require trawling in stormvy or foggy weather when being on the water might be more
dangerous than at other times. Finally, the departrment points out that the captain's affidavit is
based on his assumption that “all such (mghttime) trawling must be done in a NAMow anea on
Green Bay” in the same location as the Green Bay shipping channel, which is a “very

area,” whereas the actual smett rawiing area encompasses more than 157 square

244 miles and is as much as eleven miles wide. Appsiiants have not persuaded us “244 that the

rule is nulified by the safe place taw LU

By the Court—Judgment affirned.

(1] Petiion 10 review daried.

L1 A report ying the rule propossts placed befors the bosed d the ity for the rule chang
Special tesk forces of e Great Lakes Fishary C . ciuded that alewives need prowection 1 recover from

pracariously iow levels. Recent shudies ind isi harvest and id p dation of excoed safe lovels.
Alowife commercial harvest and salmon stocking must both be dramatically reduced 10 sllow recovery of siewife stocks.

sufficiently 10 provide an adequsie forage base. Disease apidemics brought on by diet-related stress wilt continue to
devastate chinook salmon siocks and the sport fishery.

mnmmwwummhmw.mmdmmmmmm

P p y ob i suggest smelt stocks have aiso deciined. Spring smekt spawning runs in Green Bay
tributaries have not occurred at all in the lest 5 years. Smoikt harvest by sport dippers has shrunk 1 virtually nothing in the
last fow yoars.

Startf feei that & better balancs betwesn forage fish stocks, commercial harvest and predation by sport fish must be
achisved 10 meintsin & healthy and stable Lake o A Prop: rule wil stop commercial harvest of
alewives and imit cormmercisl harvest of smelt 1o afiow recovery of these stocks. Saimon stocking will alsc be reduced to
allow better survival of both predator and prey fish stocks.

21 The deperiment's rule-making suthority is set forth in sec. 29.33(1), Stats.:

The [ONR] mey . . . designate the areas . . . under the jurisdiction of this state where ial ishing op shall be
The lemitations on licenses . . . shiall be basad on the avaiable harvestab
conservation of the fish 30 &3 10 prevent ovenexploation.

of fish and in the wise use and

‘mmnmhwmmmummammmmmmu
commercial harvest of forage fish by wawls between January 1, 1984, and Dacember 31, 1985. Thus, the rules are direcied
1 & "general’ ciass, not 10 specifically named persons.

w'demmMMlﬁmhmmmmmm.'M!,m 13, Wis. Const.
mmpﬂmﬂhmmmm,mmm‘usmws.

@Mmmmm,wmambummmmnmmm
Mmmi.1m,wmmmmmmmmmmmmm.uw

they did not ge the: gency rule, but gt this action several monihs later when the final rules came inlo
offect.
(6] Duly enmcied - gk auch s those found in ch. NR 25, hawve the force of lew in Wesconsin.

[7] This provision has since been repealed 1o reflect the rule changes.

{8] The stetute reads the same todey.

game of n, and the of ey _'mhmu';nu'u,wm'mmmmmmn
md,nmmm-u-mummmummu.mamummw
Mwwmmmmmummmmmmwmm
before us.

{10} A second court of ciaima case Giled by appeliarts, Todd v Unrted States, 292 F 2d 841 (C1 L. 1961), involved the
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permits issuwd under the same Marytand ststuie &3 those st issue in Jeckson.

{11} LaClair submitted & lelier January 31, vmnmmmmwmdmmm
recently issued by tve DN Sinos the briefing schadule for this case had siready been we Jo not
therrt. See sec. 800 .853(2), Stela.
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78 F.Supp. 729 (1948)
LE CLAIR
v.
SWIFT et al.

Civil Action No. 4511.
District Court, E. D. Wisconsin.
March 29, 1948.
730 *731 Harey B. Stover, of Stover & Stover, all of Milwaukee, Wis., for plaintiff.

John E. Martin, Atty. Gen., Stewart G. Honeck, Deputy to Atty. Gen., and Roy G. Tulane,

DUFFY, District Judge.

lnmmm.ammm.wmdmmasmm
awmm,mmmmmmmmmm
his and their vessels and equipment while engaged in the fishing trade on Lake Michigan,
mmmammmmmwmmmmmm
waters.

mmmmmmsmmdmmwwmm
utilized on the navigable waters of Lake Michigan within the jurisdiction of this court, that
defendant Swift is Director of the State Conservation Commission, which is a branch of the
govammﬁdmsmdwmsm;matsaidmmissmismemdmeoﬂm.
”WM‘;“MWH&W&MMWW,WMW
Eummmwdmmm,mmmmmm
of the "Bamey Devine.”

Ptainﬁﬁaibg&sMhﬂwopsaﬁmdhe"BmmyDere’uanakeMidﬁgandeﬁendanb
mmmamdmmwwmmmmmm

mmmmmmam;m)mmmmmwam
competiing alteration of their courses; {c) seizing and attempting to seize nets which are a
mﬂdﬂmtaddedsaidvesselsMﬂesaneamundetwayinnanablemz (d) tifting
mmmmwmmmmwmmmmmmmh
piledupmduseless,mdmnets.mdmwmmmmumm
frequency; (e)seizingormﬁngnetsﬁﬂnﬂmﬁoetoplaiﬂﬁﬂandﬂwsehereprmmm
the resuit that the crews of fishing vessels spend days in fruitiess search for said nets; (f)
exercising their aleged rigtntostop.bomﬂ,andseamhmemselsofﬂupcafmﬁﬂamahets
while such vessels are under way in navigable waters.

Plaintiff alleges that he is the owner of the oll screw, "Susie Q.” and that the practices of the
mmmmmmammmmmamm
mwmmmwmummhmmmmmmw
that the conduct of the defendants in boarding the vesseis while same are under way is in
violation of federal statiutes; that the fish caught in Lake Michigan by the plaintiff and others
Mmmmmwmmmime,mmmmd
defendants constitute unmeasonable restraint upon such commerces; that uniess defendants
mmwmmmmmmwmmmamﬂmdm
pmoetkmasmeyammreamnedmarrest

Defendants move to disriss this action upon three grounds: (1) That the comptaint fails to
mammmmmmwmmmmhmm
m(mmmmmmWMmmmMmmasm
make it impracticable to bring them al before the court; (3) that this court lacks jurisdiction in
mmmmmmammammmmm
reguiations refating to the Great Lakes.

Mmmmwmmmmmﬁmdmm@m
which the court's jurisdiction depends,” as required by Rule 8(a). Federal Rules of Civil
Procedure, 28 U.S.C.A. following section 723¢, nevertheless it is possibie, by construing the
wnpwuﬁbaaﬂy,bspelan&\ebasisdpbinﬁﬂ'smtomism Ptaimtiff grounds his
mpbkﬁupmmeawmbymm'mzﬁmmsmmmm
vesseiumnmemwgabiemdLakeMdﬁganThemnwndwgammem
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of the defendants is in violation "of federal statutes,” particularty of Sections 241 to 294 of
Title 33 (complaint erroneously states Tide 22, US.CA., entitied, "Navigation Rules for Great
Lakes and Their Connecting and Tributary Waters.” In this connection the compiaint refers
pwﬁamwﬂndwedbcw&ngofpla‘ntﬂsvessalmhmdamy

Defendants’ motion 1o dismiss concades the truth of all weit pleaded facts in the complaint,
but does not conceds the truth or accuracy of the legal conclusions pleaded. Federal Life Ing.

IEWRONE TYOWS O HUAIINGE K o Pl el 5
3 . 57 .Ct. . . Also, the truth of general conclusions
dm«m.mahammmwmmmmamm
dismiss, mmmmmmmmdwmdsmm Pagific States
w&z&gus 176, 184 185 56 S.Ct. 159, 80 L Ed. 138 101 AL R,

The Conservation Commission of Wisconsin was crealed by Section 23.09, Wis. Stats., o
mmmmdmmmmmmmmmm
Mwmmumm.mﬁwmdmmw
m.mmmmmmmmmhmsmu
Wisconsin.* The commission was given very broad and comprehensive powers 10 carry out
such purposes. s«mmmﬁmhasnevefbeenmbedhunsmoamgsbmvdm
ammmmmmmm»mmsmmhsmg
v. Sorenson, 218 Wis_ 295, 260 N.W. 862, specificaily approved of Section 29.085, o
Wis. Stats . which provides: “The consarvation commission is hereby authorized 1o reguiate
Wmmmmmaﬂmmmau&"'.waadmm
mmwmmmwmmmmmmw
m"'mmm‘ammdmmmm,'“nnm
mmmmmwmmmammﬁaﬂam
unlawful delegation of legislative power. See atso: Oison v. State Conservation Commission,
235 Wis. 473, 293 N.W. 262.

Section 29.02, Wis.Stats., provides: "(1) The legal title to, and the custody and protection of,
all wild animals within this state is vested in the state for the purpose of regulating the
enjoyment, use, disposition, and conservation thereof. (2) The legal title to any such wild
animd,ammpmm,akenwmdmdmpossessiminwdaﬁmdmmamer,
ranmmhestahe;a‘dmﬁﬂetoanysud\wﬂdanm.umorpanmm,lawfuny
aoquimd,iswﬁedmmeoot\diﬁonmatumnmevmﬁondarydmemmaﬂﬁs
chapter relating to the possession, use, giving, sale, barter, or transportation of such wild
anm\a!,ormrcassorpmmeraor.bythehdderofw&tiﬂe,thesameshallreveﬂ,ipsofado.
to the state. Ineithercase,anysudxwildarﬁmai.ormorpanmemot may be seized
forwith, wheraverbmd,bymestatswvsavaﬁmwnmissbnamdepuﬁea”sngm
(1)‘m.3mm‘,deﬁnesmetetm‘wﬂdanimai"wmeananymmmal, bird, fish, or other
mmdammmmaumdmwnaﬁmmdwimﬂwpmoﬂdmmm.

Under Section 29.03, Wis Stats., the following are declared public nuisances: "(1) Any
un&oemednddmyldnd"'amylbemednet“'sa,phced.amnmanywam
Weﬂwmhwdﬁbhdbbeused.ahmymmuoh&bﬂedbylw."’(ﬁ)w
boat,togemmmnsmad\m,ssﬂ&bddemdequipmuﬁ"'usedmmaﬁmdﬂﬁs
chapter; * * *. Section 29.05 (8), Wis.Stats., provides: "They (the conservation commission
amnsdeptmes)shdiseizea\dconﬁmmmenmdmemWMHmm,a

733 camssa'napatmm.caug\tkﬂbd,taken,mmmwmderomﬁd.sdda
Mmmammmwmmm,mmmm
open, enter and examine all buildings, amps,vase&sorboatsininhndorouﬂyingwam,'

** and other receptacies and places where has reason to befieve that wild animals, taken

ttshouldbekeptinnﬁndﬂwatcommcdalﬁshenm,indudingthep(ainﬁff,dono{haveany
ammmmmmummmdmsmedw.mmﬂgm
inmeﬁshinwmnwatemisinmesmpmmmeﬁmemeymaybecaught

msndaﬂymeﬁgmmmmty,dmesmtetoumhrmbmemwﬂnwl
mmmmmmmmammmmm.mm
byknwoﬁduwewgmeddanyimefm.mmtaeformepeome.mmeexemdmis
mmmmmmmwwmww@mammmm
ofsune,asbngasamhadbﬂdoesnotvidaheawmgaﬂiclawdmeland.nisml
mwmmmwmammgmy,asmasm

¥ ditspeop‘eandforﬂ\eomumnbeneﬁtofaﬁoﬁtsdﬁzem.mayconmm
ﬁmmmmmw,mdmyragumwmmmmamhmﬁng
(Manchester v. Massachusetts 138 U3 24011 S.C1. 559, 35 L Ed. 159; Lawton v_Steele
152 U.S. 133, 14 S.Ct 499, 38 L. Ed. 385 Geer v, Connecticut, 161 1J.S. 519 16 S.Ct 600,
40 LEd. 793), subject however o the absence of conflicting federal legisiation. Skirictes v
Florida, 313 U.S. 69, 75,61 S.Ct 924 85 L Ed. 1193

Plaintiff argues, however, that conflicting federal legisiation does exist in the statutes
pertaining to navigation upon the Great Lakes. What plaintiff is, in effect, saying is that,
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afthough the State of Wisconsin may reguiate the taking of fish in its waters, while plaintiff is
riding about Lake Michigan in his "Susie Q" he is engaging in "navigation,” and that at least
during the time he stays aboard his ship and keeps moving about he is immune from
inspection by the game wardens, and that any such checking or inspection would be an
inerference with navigation. Such contention is ertirety unwarranted and unsound.

Plaintiff is licensed as a commerdial fisherman by the State of Wisconsin. Without a State
license he would not be permitied to engage in commercial fishing in Wisconsin streams or
waters of Lake Michigan controlied by Wisconsin. Such licenses are not contracts and create
no vested or permanent rights. Ofson v. State Conservation Commission, supra, 235 Wis. at
page 484, 203 N.W. at page 267. i accepling such a license o operate as a commercial
fisherman plaintf agreed 1o take fish in accordance with the pertinent State laws and
regulations. The State statute, Section 29.05(8), gave to the cormmission ard its deputies the
mmmmmawmm.mmw,mmm
o ot any violation of such taws and reguiations have occurred.

mmmmmwmmmmmmamsma
Wisconsin 10 reguiats fishing within its boundaries do not conflict. The United States Supreme
Court in Manchester v. Massachusetts pra J.S. at page 262, 11 S.Ct. at page 564
35 L.Ed. 159, said: ** * * there is no necessaty conflict between the right of the state to
regulate the fisheries in a given locality and the right of the United States to reguiate
commerce and navigation in the same locality. * * ** And the Supreme Court of Wisconsin in
Krenz v. Nichols, 197 Wis_ 334, 402, 222 N.W. 300, 303, 62 *734 A.L.R. 466, said: "While
hunﬁngmdﬁshhgmaybeankwemofmwm,ﬁdoesmtdepaumnavigaﬁm.mr
do&snaﬁgaﬁmdepe;ﬂupm%pﬁﬁegedhmﬁngwdﬁsmng.meyam&sﬁndand
independent of each other, and are drawn from different sources. * =~

| reach the condlusion that the representatives of the State Conservation Commission had the
righttoinspectpiainﬁﬂ’sboat,"SusieQ,"wmemecrewwasengagedinﬁshmgonLake
Wdﬁganmwatefsmnmewundaﬁ%dmsuwmvmmnsin,andmatMemnyingom
dsummpecﬁmwasmtmwaferen@vﬁmnawgamn.ﬂsmmmwegesmat
defendants have acied in an arbitrary and oppressive manner, but even if any such abuses
have existed and similar conduct is threatened or anticipated in the future, this court would
not have jurisdiction of the controversy.

An additional reason why plaintiff cannot prevail in this action was not argued in the briefs.
ThequesﬁonismﬂmrmmacﬁmdeMequimbbmﬁefmnbegmnedmﬂame
circumstances as set forth in the complaint.

This is an action to enjoin threatened acts by State officials to enforce State laws. It is a well
&stauishedpdndplemmdequﬂydondmdmaﬁwmminaimosems.
Hygrade Provision Co., Inc., et al. v. Sherman, 266 .S, 497, 500, 45 S.Ct. 141, 69 L.Ed.
402, Davis and Famum Ma ri V. 189 U.S. 207, 23 S.Ct 498, 47
L Ed. 778. " * * No citizen or member of the community is immune from prosecution, in good
mmnsmmm.mmdMammwmmaw
to be unauthorized and hence uniawful is not alone ground for redief in equity which exerts its
exﬁaadmwpowefsmwmpremmepaabbmxytomeptamﬁﬁmmksﬂsdd."“
Beal v. Missouri Pac. R R. Corporation, 312 U.S. 45, 49, 61 S.Ct 418, 420, 85 L.Ed. 577.
Hence, mwmmmmdmemmmsmm,mmmd
mmwwmm,mmmammdmmw
undersmtehwwmaiomxtsdequﬁymnadybeksﬁﬁedhmennsmxoepﬁonal
dmxns@wes,aﬂwmdearﬂmdngﬁatmmmisnmmmommm
wreparable injury. { v, Mi fiPac. R. R. ration. su 312U.8. at e 50, 61
S.Ct. at page 421, 85 L Ed, §77.

In the Beal case, 312 U.S. at e 50,61 S.Ct at 421, 85 L Ed. 577, hereinabove
W,mmmmmmdmmmmmmd
pmsecuﬁmsammefadmatmeaggrega%ﬁn&migmmvayb;gedidnahsﬁfyme
mwammmmm,mu\emmz"“m
in the exercise of the sound discretion, which guides the determination of courts of equity,
sawubwfegammbehadmmeﬁghmnkﬂependmcedstategmmmﬂsaMa
mmedymngingmindepaﬂawemmdhawisebegivensmummwmhedﬁ
sougtﬁmsﬁghtorinconsequemia!gmnﬁs.“‘“

In this connection it should be noted that allegations that enforcement of State regulation of
one's business will cause imeparable damage and deprivation of "rights, liberties, properties
and immunities,” are in themselves conclusions of law which will not sustain the jurisdiction of
equily to enjoin threatened action by State officials. Spielman Motor Sales Co. v. Dodge, 295
4.5 89 96 55S.Ct 678 79 L.Ed. 1322

Defendants’ motion to dismiss is granted, without leave to amend the compiaint since it
cbadyappearsmat,howeveritnwbeafmded,ﬁmmdbedisnﬁssed upon final hearing.
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