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1. The designated agent leaves the combined group, in which case the corporation which
files, or will file, the first combined return after the date the designated agent leaves is deemed
to be appointed as the new designated agent.

2. Except as provided in subd. 3., the combined group, or portion of the combined group
that includes the designated agent, is acquired by another combined group, in which case the
corporation which files, or will file, the first combined return after the date of the acquisition is
deemed to be appointed as the new designated agent.

3. The designated agent ceases to exist, in which case the designated agent shall notify the
department in writing that another member of the combined group (or successor corporation of
any member of the combined group) will thereafter act as designated agent for that taxable year
and any prior taxable years. The member appointed for that taxable year and any prior taxable
years need not be the new designated agent for all future taxable years. The substitute
designated agent will succeed to the rights and responsibilities of the former designated agent
and may in turn appoint another designated agent for future taxable years. If the designated
agent fails to notify the department in writing of the new designated agent, the department may
select a surviving member of the combined group to act as the designated agent.

4. Where subd. 2. does not apply, the designated agent is still a member of the combined
group but submits a written request to the department for another combined group member to
act as designated agent, and the department grants the request.

Note: Send requests to change the combined group’s designated agent and notifications of
successor designated agents to: Corporation Processing Unit, Wisconsin Department of
Revenue, P.O. Box 8908, Madison, Wl 53708-8908.

(d) Continuity of agency for prior years. The designated agent of a combined group for a
prior taxable year shall continue to act as the designated agent for that taxable year unless the
designated agent ceases to exist, in which case par. (c) 3. applies, or the designated agent
submits a written request to the department for another combined group member to act as
designated agent, and the department grants the request.

Note: Send requests to change the combined group’s designated agent and notifications of
successor designated agents to: Corporation Processing Unit, Wisconsin Department of
Revenue, P.O. Box 8908, Madison, WI 53708-8908. However, if the request relates to prior
taxable years that are under audit, the designated agent may submit the written request to the
department’s representative that has notified the designated agent of the audit.

(e) Designated agent for purposes of resolving disputes over combined group membership.
If the department determines that one or more corporations are members of a combined group
and no combined return was filed, the group of corporations the department asserts is a
combined group may appoint a member of that group as the designated agent solely for
purposes of contesting the department’s determination. The appointment of a designated agent
under this paragraph may not be construed as a concession by either the corporations or the
department regarding the existence of a combined group or the proper composition of a
combined group.

(3) SCOPE AND LIMITATIONS OF AGENCY. (a) Duties of designated agent. The
designated agent is generally required to act on behalf of the combined group in its own name
in all matters relating to the combined return. This includes performing the following duties:
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1. Filing the combined return, including the reporting of any separate entity items
attributable to combined group members.

2. Filing any extension of time to file the combined return.

3. Filing any amended combined returns or claims for refunds or credits relating to the
combined return, including any separate entity items attributable to combined group members.

4. Sending and receiving all correspondence with the department regarding the combined
return, except that if correspondence relates to separate entity items or a payment made by
another member of the combined group as provided in s. Tax 2.66(2), the department may send
the correspondence to that other member or the designated agent, or both.

5. Remitting taxes applicable to the combined return, including estimated taxes, except as
otherwise provided in s. Tax 2.66.

6. Participating on behalf of the group in any investigation or hearing by the department
regarding the combined return, including producing all information requested and filing any
appeal. Unless provided otherwise in writing, any appeal filed by the designated agent relating
to the combined return shall be considered filed by all members of the combined group,
including any corporations that were not included in the combined return but which the
department asserts are members the combined group.

7. Executing waivers, closing agreements, powers of attorney, and other documents
relating to the combined return. Unless the department and taxpayer agree otherwise in writing,
any waiver, closing agreement, power of attorney, or other document executed by the
designated agent relating to the combined return shall be considered executed by all members
of the combined group, including any corporations that were not included in the combined return
but which the department asserts are members of the combined group.

8. Receiving assessment notices regarding the combined return. Subject to par. (f), a notice
received by the designated agent is considered received by all members of the combined group,
including any corporations that were not included in the combined return but which the
department asserts are members the combined group. If a notice relates to separate entity
items that are attributable to a combined group member other than the designated agent, the
designated agent may submit a written request to the department to reissue the notice or a
portion of the amount of the notice to the combined group member responsible for the separate
entity items. The designated agent shall submit the written request on or before the due date
shown on the notice.

Note: Send written requests to reissue notices relating to separate entity items to:
Wisconsin Department of Revenue, Mail Stop 5-257, P.O. Box 8906, Madison, WI 53708-8906.

9. Receiving any refunds relating to the combined return.

(b) Exclusivity. Except as provided in this paragraph, no person other than the designated
agent shall have authority to act for or represent itself or the combined group regarding the
duties listed in par. (a). A combined group member, or a corporation which the taxpayer asserts
is a combined group member, may assume any of the duties listed in par. (a) under any of the
following conditions:




1. By election of the designated agent or the applicable combined group member, a
combined group member may perform any of the duties listed in par. (a) to the extent those
duties relate to separate entity items. This may include the filing of a separate return to report
the member’s separate entity items, subject to the requirements of par. (c).

2. A combined group member may make estimated payments on its own behalf to the
extent allowed in s. Tax 2.66(2). '

3. If a combined return was filed, the department may allow any corporation which it asserts
should be added to or eliminated from the combined group to represent itself after receipt of a
written request from the corporation. However, that corporation shall still be bound by any action
taken by the designated agent before the corporation’s request to represent itself has been
accepted by the department.

Note: A corporation that wishes to represent itself should submit the written request to
the department’s representative that has notified the corporation of the department’s assertion.

(¢) Reporting of separate entity items. If a combined group member chooses to file a
separate Wisconsin return to report its separate entity items rather than having the designated
agent include them in the combined return in the manner described in s. Tax 2.67(2)(d)3., the
member shall consider the totality of its share of items from the combined return plus its
separate entity items for purposes of applying any limitations, so that its total net tax plus
recycling surcharge does not differ from the amount that would have been due if the separate
entity items had been included in the combined return. The combined group member shall
submit a copy of the combined return with its separate return.

(d) Unauthorized acts. The department is not bound by unauthorized acts made with
respect to a combined return by a corporation that is not the designated agent. The department
may choose to receive the benefits or assume the obligations of unauthorized acts, in which
case the department is bound only if it takes affirmative steps to expressly manifest its intent to
receive the benefits or assume the obligations of the acts.

(e) Failure to act. If the designated agent is unable or unwilling to fulfill its obligations with
respect to the combined return, is unresponsive, or has not been identified to the department,
the department may appoint a new designated agent, or it may deal directly with any member of
the combined group in respect to its share of the combined return items in which case each
member shall have full authority to act for itself.

(f) Joint and several liability. Under s. 71.255 (1) (n), Stats., the members of a combined
group shall be jointly and severally liable for the combined tax, penalty, and interest attributable
to the combined unitary income, net of any loss carryforwards and credits applied. This
paragraph does not apply to any tax, interest, or penalty attributable to separate entity items.
Although the department may send correspondence, notices, refunds, assessments, or other
documents relating to any combined group member’s separate entity items to the designated
agent, and the designated agent may choose to pay any tax, interest, or penaity on behalf of a
combined group member, the tax, interest, or penalty attributable to separate entity items is
ultimately the responsibility of the combined group member or members to which the separate
entity items are attributable.
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(9) Confidentiality provisions. The designated agent is an agent under s. 71.78(4)(e), Stats.
Therefore, the department may provide information relating to any member of the combined
group to the designated agent, including information relating to the member’s separate entity
items.

Note: This section interprets s. 71.255(7), Stats.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See s. Tax
2.66 for more information on combined estimated tax requirements. See s. Tax 2.67 for more
information on combined returns.

Tax 2.66 Combined Estimated Tax Payments. (1) SCOPE. In general, s. 71.255(7)(b)5.,
Stats., provides that only the designated agent of a combined group may make estimated tax
payments applicable to a combined return. This section provides exceptions to the general rule,
explains the estimated tax requirements, and provides rules for applying estimated payments
and overpayments.

(2) SEPARATE ESTIMATED PAYMENTS. (a) When separate estimated payments are
allowed. Although the designated agent is always authorized to make estimated payments on
behalf of any and all of its combined group members, a combined group member other than the
designated agent may make estimated payments on its own behalf if any of the following apply:

1. For the first taxable year for which a combined group files a combined return, any
member of the group may make estimated payments on its own behalf.

2. For the first taxable year for which a corporation is a member of a combined group, that
corporation may make estimated payments on its own behalf.

3. Any combined group member may make estimated payments on its own behalf to the
extent those payments relate to separate entity items.

(b) Reporting of separate estimated payments. If a combined group member other than the
designated agent makes separate estimated payments and applies those payments to the
combined return, the designated agent shall notify the department of those payments on a
department-prescribed form filed with the combined return. This notification authorizes the
department to apply the separate estimated payments to the combined return.

Note: The form prescribed for notifying the department of separate estimated payments to
be applied to the combined return is Part IV of Form 4M, Combined Group Member-Level Data.

(3) DETERMINATION OF REQUIRED ESTIMATED PAYMENTS. (a) General. It a
combined return is filed, the amount of any addition to tax under s. 71.84(2), Stats., shall be
computed as if the combined group were one corporation. “Tax shown on the return” and “tax
for the taxable year” as defined in s. 71.29(1)(b), Stats., have the same meaning with respect to
a combined return as to a separate return.

(b) Computation of thresholds. Since, as provided in par. (a), “tax shown on the return” has
the same meaning with respect to a combined return as to a separate return, the amounts of the
following thresholds are the same regardless of the number of combined group members
included in the combined return:
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1. Section 71.29(7), Stats., which provides that no interest on underpayment is required if
the tax shown on the return for the taxable year is less than $500.

2. Section 71.29(9), Stats., which provides that for corporations that have Wisconsin net
incomes of less than $250,000 and whose preceding taxable year was a 12-month taxable year,
estimated payments may be based on the lesser of 90 percent of tax shown on the return for
the current taxable year or the tax shown on the return for the preceding year.

(c) Effect of separate entity items. The amount of net income and tax shown on a combined
return includes net income and tax attributable to separate entity items. If the combined return
includes separate entity items of a corporation that would otherwise be a combined group
member except that it has no items that are subject to combination under the water’s edge rules
of s. Tax 2.61(4), the corporation is considered a combined group member for purposes of
determining required estimated payments.

Example: Combined Group AB consists of Member A and Member B. Group AB filed a
combined return for calendar year 2010. The 2010 return includes $30,000 of net tax
attributable to Member A’s items and $20,000 attributable to Member B’s items, including
$5,000 attributable to B’s separate entity items. The 2010 combined return also includes
$10,000 of net tax from the separate entity items of Corporation C, which would be a combined
group member except that none of its items are subject to combination under the water's edge
rules. If Group AB is not eligible to base its estimated taxes on its 2009 net tax under the
provisions of par. (b), Group AB’s required estimated tax payments for purposes of its 2010
combined return are $60,000 (= $30,000 + $20,000 + $10,000).

(d) Annualized income instaliment method. For purposes of the annualized income
installment method provided in s. 71.29(9)(c) and (10)(c), Stats., the previous year’s
apportionment percentage for a combined group equals the sum of the combined group
members’ modified sales factor numerators as determined under s. Tax 2.61(7)(a) for the
combined group’s preceding taxable year, divided by the combined group’s modified sales
factor denominator as determined under s. Tax 2.61(7)(b) for the combined group’s preceding
taxable year.

(e) Change in membership. For purposes of applying par. (a) and except as provided in par.
(f), the combined group’s “tax shown on the return” for the current taxable year or the preceding
taxable year is the tax shown on the combined return for the applicable year, without regard to
corporations that have joined or left the group.

Example: Group JK files a combined return for the calendar year 2009. During 2010,
Member J acquires L and L becomes a member of the combined group. If the group qualifies to
determine its estimated tax obligations for 2010 based on its preceding year’s tax liability, its
preceding year’s tax liability only includes the tax shown on Group JK’s 2009 combined return; it
does not include any tax liability from L’s 2009 separate return.

(f) First combined return year. The following rules apply to the computation of required
estimated payments for the first year that a combined group files a combined return:

1. If the total of the combined group’s Wisconsin net income reported on the combined
return is less than $250,000, the required estimated payments may be based on the sum of the
members’ tax shown on their Wisconsin returns for the preceding year as provided by s. 71.29
(9) (a) 2., Stats., but only if all combined group members filed a Wisconsin return which covered
a full 12 months in the preceding taxable year. If a member was included in the combined return
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of another combined group in the preceding taxable year, its tax shown on the return for that
year is the tax attributable to the sum of its share of combined unitary income and income from
separate entity items reported on that return.

2. If one or more combined group members did not file a Wisconsin return which covered
12 months in the preceding taxable year, the combined group shall base its required estimated
payments on 90 percent of the tax shown on the combined return as provided under s. 71.29(9)
(a) 1. or (10) (b), Stats., as applicable.

3. The previous year's apportionment percentage for purposes of the annualized income
installment method equals the sum of the current combined group members’ apportionment
factor numerators from their returns for the preceding taxable year, divided by the sum of the
apportionment factor denominators from their returns for the preceding taxable year. If a
member was included in the combined return of another combined group in the preceding
taxable year, its apportionment percentage for this purpose is its modified sales factor
numerator for that taxable year as determined under s. Tax 2.61(7)(a), divided by its separate
company denominator for that taxable year as determined under s. Tax 2.61(7)(b).

4. For purposes of subds. 1. to 3., if a combined group member has a taxable year different
than the combined group’s taxable year, the member’s preceding taxable year is its taxable year
most recently ended before the first day of the combined group’s taxable year.

(4) RULES FOR APPLYING ESTIMATED PAYMENTS AND OVERPAYMENTS. (a)
Separate returns filed in year following combined return year. If a combined group terminates
and the former members properly file separate returns in the subsequent year, any combined
estimated payments made for that year shall be credited against the separate tax liabilities of
the former members of the combined group in the manner allocated by the designated agent.
The designated agent shall notify the department of the manner in which the payments are to be
allocated. The designated agent may make this notification in correspondence to the

department unless the department prescribes a specific form for this purpose, in which case the
- prescribed form shall be used. In either case, the notification shall be submitted to the
department separately from any return.

(b) Combined estimated payments but no combined return. If combined estimated
payments are made for a taxable year but no combined return is filed for that year or for the
previous year, the estimated payment shall only be credited to the corporation that made the
payment.

(c) Overpayments. 1. If a combined group member has a credit for an overpayment of taxes
from a prior taxable year when it was not a combined group member, the member may, through
its designated agent, authorize the department to apply some or all of the credit against the total
tax liability reported on the combined return. To carry out this authorization, the designated
agent shall file a department-prescribed form with the combined return to notify the department
of the amount to be applied. Alternatively, the member may file a claim for refund of the
overpayment, in which case the overpayment shall be refunded to that member.

Note: The form prescribed for notifying the department of a member’s prior year

overpayments to be applied to the combined return is Part IV of Form 4M, Combined Group
Member-Level Data.
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2. If a corporation leaves a combined group that has an overpayment of taxes carried
over from a prior combined return year, the designated agent may allocate a portion of that
overpayment to the former member. The designated agent shall notify the department of the
amount to be allocated to the former member. The designated agent may make this notification
in correspondence to the department unless the department prescribes a specific form for this
purpose, in which case the prescribed form shall be used. In either case, the notification shall be
submitted to the department separately from any return.

(d) Erroneous combined estimated payments. If a designated agent makes estimated
payments on the erroneous premise that a corporation is an eligible member of the combined
group, and discovers the error prior to the time the combined group and the corporation file their
respective returns, the designated agent may allocate some or all of the combined estimated
payments to the corporation. The designated agent shall notify the department of the amount to
be allocated. The designated agent may make this notification in correspondence to the
department unless the department prescribes a specific form for this purpose, in which case the
prescribed form shall be used. In either case, the notification shall be submitted to the
department separately from any return. The combined group and the corporation shall each
compute their addition to tax under s. 71.84(2), Stats., as if the estimated payments allocated to
the corporation had actually been paid by it rather than by the combined group.

(e) Erroneous separate estimated payments. If a corporation makes separate estimated
payments on the erroneous premise that it is not a combined group member, the following rules
apply:

1. If the corporation discovers the error prior to the time the designated agent files the
combined return for the taxable year, and the corporation has not filed a separate return for the
period that should have been included in that combined return or otherwise received a refund of
the separate estimated payments, the corporation may apply the separate estimated payments
to the combined return. The designated agent shall report the separate estimated payments in
the manner described in sub. (2)(b).

2. If the corporation discovers the error prior to the time the designated agent files the
combined return for the taxable year, but the corporation has already filed a separate return for
‘the period that should have been included in the combined return, the corporation shall file an
amended separate return showing no net income, overpayment, or underpayment, and stating
that the corporation will join in the filing of a combined return and identifying the designated
agent of the combined group. Unless the corporation specifies otherwise on the amended
return, the department will not refund the erroneously paid amounts. When the designated
agent files the combined return including that corporation, the corporation may apply the
separate estimated payments to the combined return unless the corporation specified otherwise
on its amended return or has otherwise received a refund of the separate estimated payments.
The designated agent shall report the separate estimated payments so applied in the manner
described in sub. (2)(b).

3. If the corporation discovers the error after the designated agent has filed the combined
return for the taxable year, but the corporation has not filed a separate return or otherwise
received a refund of the separate estimated payments, the designated agent shall file an
amended combined return and apply the corporation’s separate estimated payments to the
amount due on the amended combined return. The designated agent shall report the separate
estimated payments so applied in the manner described in sub. (2)(b).
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4. If the corporation discovers the error after the designated agent has filed the combined
return for the taxable year and after the corporation has already filed a separate return for the
period that should have been included in the combined return, the corporation shall file an
amended separate return and the combined group shall file an amended combined return. The
provisions of subd. 2. apply with respect to the amended separate return. The corporation may
apply the separate estimated payments to the amended combined return unless the corporation
specified otherwise on its amended return or has otherwise received a refund of the separate
estimated payments. The designated agent shall report the separate estimated payments so
applied in the manner described in sub. (2)(b).

Note: If an allocation described in sub. (4)(a), (c)2., or (d) is necessary and the
department has not prescribed a form to use to notify the department of the allocation, send
correspondence notifying the department of the allocation to: Corporation Processing Unit,
Wisconsin Department of Revenue, P.O. Box 8908, Madison, Wl 53708-8908.

Note: Section Tax 2.66 interprets ss. 71.255(7), 71.29, and 71.84(2), Stats.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See s. Tax
2.65 for more information on the duties of the designated agent. See s. Tax 2.67 for more
information on combined returns.

Tax 2.67 Combined Returns. (1) SCOPE. This section provides rules relating to the filing
of combined returns by corporations required to use combined reporting under s. 71.255, Stats.
This section explains the filing requirements for combined returns, provides rules relating to
defining the taxable year included in a combined return, and describes how interest, penalties,
and statutes of limitations apply to combined returns.

(2) FILING REQUIREMENTS FOR COMBINED RETURNS. (a) General. The designated
agent of a combined group shall file a combined return on behalf of the group. For each
combined group member included in the combined return, the combined return satisfies the
member’s requirement for filing returns under ss. 71.24(1) or (1m) or 71.44(1) or (1m), Stats., as
applicable. The combined return shall be filed by the date provided in ss. 71.24(1), (1m), and (7)
or 71.44(1), (1m), and (3), Stats., as applicable.

(b) Electronic filing. All combined returns shall be filed electronically. The secretary of
revenue may waive the requirement to file a combined return electronically when the secretary
determines that the requirement causes an undue hardship, if the person requests the waiver in
writing and clearly indicates why the requirement causes an undue hardship. In determining
whether the electronic filing requirement causes an undue hardship, the secretary of revenue
may consider the following factors: '

1. Unusual circumstances that may prevent the person from filing electronically.

Example: The person does not have access to a computer that is connected to the
internet.

2. Any other factor that the secretary determines is pertinent.
Note: Written requests should be e-mailed to DORWaiverRequest@revenue.wi.gov, faxed

to (608) 264-7776, or addressed to Mandate Waiver Request, Wisconsin Department of
Revenue, Mail Stop 5-77, P.O. Box 8349, Madison, WI 53708-8948.
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Note: Forms not filed electronically may be delivered in person to the Department of
Revenue at 2135 Rimrock Road, Madison, Wisconsin or mailed to the address specified on the
form or in the instructions.

(c) Components of combined return. A combined return shall include the following items,
and shall be considered incomplete if any of these items are excluded:

1. One Wisconsin Form 4, Income or Franchise Tax Return, for the combined group as a
whole.

2. One Wisconsin Form 4R, Federal Taxable Income Reconciliation for Combined Groups,
for the combined group as a whole. The purpose of Form 4R is to reconcile federal taxable
income per the federal consolidated return and separate returns, as applicable, with the amount
on Form 4, line 1. Form 4R shall be considered complete only if the designated agent submits a
supporting schedule which identifies each corporation to which each reconciling amount is
attributable, and a schedule which identifies each corporation in the commonly controlled group
which is not included in either the federal consolidated return or the combined return.

3. One Wisconsin Form 4M, Combined Group Member-Level Data, for each member of the
combined group. The purpose of Form 4M is to identify the members of the combined group,
provide information regarding the member’s items inciuded in the combined return, and account
for payments to be applied to the combined return.

4. If the combined group is using apportionment, one Wisconsin Form 4A, Apportionment
Data for Combined Groups, and the apportionment factor computation for each member of the
combined group as performed on Form 4A-1, Apportionment Data for Single Factor Formulas,
or Form 4A-2, Apportionment Data for Multiple Factor Formulas, as applicable.

5. Any other required supporting forms and schedules listed in s. Tax. 2.03, as applicable.
Unless stated otherwise in the instructions, supporting forms and schedules shall be prepared
separately for each combined group member.

6. A copy of the complete federal return for each combined group member, including all
supporting schedules and any amended returns, for the member’s taxable year included in the
combined return. For combined group members that also file in a federal consolidated return,
any of the following alternatives shall be considered to satisfy this requirement:

a. A copy of the federal consolidated return, including all supporting forms, schedules, and
statements for each corporation included in the consolidated return, as submitted to the Internal
Revenue Service.

b. Pro forma federal returns prepared separately for each combined group member,
including all supporting forms and schedules prepared separately for each combined group
member.

. A spreadsheet showing the line-by-line computation of taxable income of each combined
group member included in the federal consolidated return, including consolidating adjustments,
plus the supporting forms, schedules, and statements filed with the Internal Revenue Service
pertaining to each member. The supporting statements shall include balance sheets as of the
beginning and end of the tax year, a reconciliation of income per books with income per return,
and a reconciliation of retained earnings, to the extent the member was required to submit these
items to the Internal Revenue Service.
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7. For combined groups that also file in a federal consolidated return, a copy of federal
Form 851, Affiliations Schedule.

(d) Separate entity items. 1. Subject to the provisions of s. Tax 2.65(3)(b), if any combined
group member has separate entity items, the designated agent shall include those separate
entity items in the combined return. If a corporation that would otherwise be a combined group
member has no items that are subject to combination under the water's edge rules of s. Tax
2.61 (4), the designated agent may include that corporation’s separate entity items in the
combined return, in which case the combined return shall include the items specified in sub. (2)
(b) 3., 5., and 6. and subd. 3. for that corporation as if it is a combined group member.
Alternatively, the corporation may file a separate Wisconsin return to report those items.

2. The joint and several liability provisions of s. Tax 2.65(3)(f) do not apply to any tax,
interest, or penalty attributable to separate entity items. Although the department may send
correspondence, notices, refunds, assessments, or other documents relating to any combined
group member’s separate entity items to the designated agent, and the designated agent may
choose to pay any tax, interest, or penalty on behalf of a combined group member, the tax,
interest, or penalty attributable to separate entity items is ultimately the responsibility of the
combined group member or members to which the separate entity items are attributable.

3. The separate entity net income or loss and apportionment factors included in the
combined return shall be reported on Wisconsin Form 4N, Nonapportionable and Separately
Apportioned Income. The designated agent shall complete and submit Form 4N with the
combined return for each applicable corporation and carry forward the total Form 4N amounts to
the appropriate line on Form 4. For purposes of the requirement of s. 71.255(2)(d), Stats.,
separate entity items reported on Form 4N shall be considered filed on a separate return.
However, for purposes of determining a combined group member’s net income, tax, interest,
underpayment interest, recycling surcharge, and the statute of limitations, the separate entity
amounts shali be added to its amounts, if any, computed in the unitary combination.

4. If a corporation is a member of more than one combined group at the same time, the
corporation shall include its separate entity items, if any, in the combined return of only one

group.

(e) Amended returns. If a corporation erroneously fails to join in the filing of a combined
return, the designated agent shall file an amended combined return adding the corporation and,
if a separate return was filed by the corporation, the corporation shall file an amended separate
return showing no net income, overpayment, or underpayment, and stating that the corporation
has joined in the filing of a combined return and identifying the designated agent of the
combined group in which the corporation has been included.

(3) TAXABLE YEAR OF COMBINED RETURN. The taxable year included in a combined
return is the combined group’s taxable year as determined in s. 71.255(8), Stats. For purposes
of determining the taxable year and the items includable in the combined group’s taxabie year,
the following rules apply:

(a) Combined group’s taxable year. If two or more members of the combined group file in a
federal consolidated return, the combined group’s taxable year is the taxable year of that federal
consolidated return. If no federal consolidated return applies or there is more than one federal
consolidated return, the combined group’s taxable year is the taxable year of the designated
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agent. In any case, s. Tax 2.65(2)(a) requires that the designated agent’s taxable year shall be
the same as the combined group’s taxable year.

(b) Methods for members with differing taxable years. If the taxable year of a combined
group member differs from the taxable year of the combined group, the designated agent shall
include that member’s net income or loss and apportionment factors in the combined return by
using one of the following methods:

1. Preparing a separate income statement from the member’s books and records for the
months included in the combined group’s taxable year and using that income statement to
determine the amounts includable in the combined return.

2. Using the net income or loss for the member’s taxable year that ends during the
combined group’s taxable year to determine the amounts includable in the combined return.

(c) Election of method. If the designated agent converts a combined group member’s
taxable year to the combined group’s taxable year as described in par. (b)1. or 2., it shall use
the same method for each combined group member subject to the election. Once the
designated agent files the first combined return including a member whose taxable year is
properly converted, the designated agent may not file an amended return to change the
election, except that if the original return was not filed under extension, the designated agent
may file an amended return to change the election on or before the end of the automatic seven-
month extension period provided in ss. 71.24(7) or 71.44(3), Stats., as applicable. The
designated agent shall use the same method in each subsequent taxable year unless it obtains
written approval from the department to use the other method.

Note: Send written requests for approval to change the election to: Audit Bureau,
Wisconsin Department of Revenue, P.O. Box 8906, Madison, WI 53708-8906.

(d) Part-year members. If, during a combined group’s taxable year, a corporation ceases to
be a member of the combined group or a new corporation becomes a member, the designated
agent shall include that corporation’s items attributable to the portion of the taxable year that the
corporation was a member in the combined return covering the combined group’s entire taxable
year. For the portion of the taxable year when the corporation was not a member of the
combined group, the corporation shall file a separate return or file in the combined return of
another combined group, as applicable.

(4) INTEREST, PENALTIES, AND STATUTES OF LIMITATIONS. (a) Interest. For
purposes of computing interest on late payments by or on behalf of combined group members,
the following rules apply:

1. Interest shall be assessed to the designated agent of a combined group based upon the
combined tax liability or deficiency shown on the combined return for the combined group’s
taxable year. However, the joint and several liability provisions of s. Tax 2.65(3)(f) do not apply
to any interest attributable to separate entity items. If a notice of an interest amount due is
attributable to separate entity items of a combined group member other than the designated
agent, the designated agent may pay the amount due or may submit a written request to the
department to reissue the notice or a portion of the amount assessed to the combined group
member responsible for the separate entity items. The designated agent shall submit the written
request on or before the due date shown on the notice.
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Note: Send written requests to reissue notices relating to separate entity items to:
Wisconsin Department of Revenue, Mail Stop 5-257, P.O. Box 8906, Madison, Wi 53708-8906.

2. An extension filed by the designated agent shall be considered an extension filed by all
members of the combined group. However, the extension filed by the designated agent does
not apply to affiliated corporations that are not combined group members, even if those
corporations will be included in the combined return under the provisions of par. (d) 1.

3. Interest due to underpayment of estimated taxes shall be computed based on the
estimated tax requirements and other provisions described in s. Tax 2.66.

4. If a corporation erroneously fails to join in the filing of the combined return, all payments,
credits, and other amounts collected from the corporation which are properly attributable to the
combined group’s taxable year and attributable to a period of time that the corporation was a
member of the combined group shall be treated as having been paid by the combined group.

(b) Late filing fees. If a combined group fails to timely file a combined return and the late
filing fee under s. 71.83(3), Stats., applies, the amount of the late filing fee shall be the amount
provided in s. 71.83(3), Stats., regardless of the number of combined group members.

(c) Failure to file. For purposes of the penalty provided in s. 71.83(1)(a)1., Stats., the
following rules apply:

1. A corporation which erroneously fails to join in the filing of a combined return, but which
timely files a separate Wisconsin return or joins in the timely filing of a combined return for
another combined group, may not be subject to a penalty for failure to file. In determining
whether the return is timely filed, the taxable year of the erroneously filed return shall be used,
rather than the taxable year of the combined group with which the corporation should have filed.

2. A corporation which erroneously fails to join in the filing of a combined return and which
fails, without reasonable cause, to timely file a separate Wisconsin return or join in the timely
filing of a combined return for another combined group, shall be subject to the penalty computed
based on its share of tax required to be reported on the combined return for its proper combined
group, including its tax attributable to separate entity items. Except as provided in sub. (2)(d)2.,
the members of the combined group shall be jointly and severally liable for the penalty because
under s. 71.255 (1) (n), Stats., joint and several liability may apply to penalties and it is the duty
of the designated agent to include the corporation in the combined return. The department may
send a notice of assessment of the penalty to the designated agent instead of the corporation
which was erroneously omitted from the combined return.

(d) Statutes of limitations. 1. The designated agent’s filing of a combined return shall be
considered to be a return filed by each combined group member whose items are included in
the combined unitary income reported on that return.

2. If a combined return includes separate entity items of a corporation that would otherwise
be a combined group member but for the water's edge rules of s. Tax 2.61 (4), the designated
agent’s filing of the combined return shall be considered to be a return filed by that corporation.

3. For purposes of the statute of limitations in s. 71.77 (7) (a), Stats., aliowing the
department to make an assessment within six years after the filing of a return, the statute of
limitations shall be determined for each combined group member separately based on its total
net income reported on its return, which is its net income or loss from the unitary combination as
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included in the combined return, plus its net income or loss from separate entity items. The six-
year statute of limitations applies if a combined group member’s total net income reported on its
return is less than 75 percent of the net income properly assessable and the tax attributable to
the additional income is in excess of $100. The designated agent shall be responsible for any
combined group member’s return that is open under the 6-year statute of limitations, subject to
the provisions of s. Tax 2.65(3)(f), even if the designated agent’s return, as included in the
combined return, is not open under the six-year statute of limitations.

Note: Section Tax 2.67 interprets ss. 71.24(1), (1m), and (7), 71.255(1)(b), (7)(b), (8), and
(9), 71.44(1), (1m), and (3), 71.77, 71.82, and 71.83, Stats.

Cross References: See s. Tax 2.60 for definitions that relate to this section. See s. Tax
2.65 for more information on the duties of the designated agent. See s. Tax 2.66 for more
information on combined estimated tax requirements. -

The rules contained in this order shall take effect on the first day of the month following
publication in the Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.

Initial Regulatory Flexibility Analysis

This proposed rule order does not have a significant economic impact on a substantial
number of small businesses.

DEPARTMENT OF REVENUE

\-\6 | \O By: £ %

Roger M. Ervin
Secretary of Revenue

Dated: \

E:Rules/Combined Reporting Proposed Order (v2)
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FISCAL ESTIMATE FORM 2009 Session

LRB #
[J ORIGINAL X UPDATED INTRODUCTION #
[J CORRECTED [ SUPPLEMENTAL Admin. Rule # Chapter Tax 2.60 through 2.67

Subject: Combined Reporting

Fiscal Effect
State: [J No State Fiscal Effect
Check columns below only if bill makes a direct appropriation or affects a .
sum sufficient appropriation O Increase Costs - May be Possible to Absorb
Within Agency's Budget [J Yes [ No
[0  increase Existing Appropriation [  increase Existing Revenues

[J Decrease Existing Appropriation [0 Decrease Existing Revenues

1 _ Create New Appropriation [0 Decrease Costs
Local: [J No Local Govemment Costs
1. [ Increase Costs 3. [0 Increase Revenues 5. Types of Local Govemmental Units Affected:
[0 Pemissive ] Mandatory [J Pemissive [J Mandatory O Towns [0 Villages [ Cities
2. [0 Decrease Costs 4. [0 Decrease Revenues O Counties [ Others
[0 Pemissive (3 Mandatory [0 Permissive [] Mandatory O School Districts [J WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations

OePrR OFED O PRO [0 PRS [ SEG [J SEG-S

Assumptions Used in Arriving at Fiscal Estimate:

The proposed rules create Tax 2.60 through 2.67 to incorporate tax law changes included in 2009 Act 2 and
2009 Act 28 related to combined reporting for commonly controlled groups of corporations.

The fiscal effect from implementation of combined reporting was included in the fiscal effect for Act 2, and the
fiscal effect of certain changes to combined reporting that were a part of Act 28 were included in the fiscal effect
for the Act. The administrative rules for these provisions have no fiscal effect independent of Acts 2 and 28.

In addition to the rule changes made necessary by the statutory changes under Acts 2 and 28, the rule also
specifies that basis for depreciable assets for corporations that are subject to tax for the first time shall be the
federal basis of the assets, except that the basis shall be computed without regard to any bonus depreciation
claimed for federal purposes as required by statute. The fiscal effect of this provision is unknown.

Long-Range Fiscal Implications:

Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date

Wisconsin Department of Revenug
Michael Oakleaf Rebecca Boldt

(608) 261-5173 (608) 266-6785




DEPARTMENT OF REVENUE
CLEARINGHOUSE RULE NUMBER 09-064

SECTION 227.19(2) AND (3), STATS., REPORT

Basis and Purpose of the Proposed Rule
The rule is necessary to reflect the changes in Wisconsin’s franchise and income tax

laws affected by 2009 Act 2 and provide guidance to taxpayers and Department
employees so they can properly apply the Wisconsin franchise and income tax laws.

Public Hearings

Public hearings were held on September 25, 2009, and October 16, 2009.

Public Comment and Legislative Council Staff Recommendations

See attached Summary of Comments.

Regulatory Flexibility Analysis

The proposed rule order does not have a significant economic impact on a substantial
number of small businesses.

e:rules\Combined Reporting Committees — Report
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Ronald Sklansky

Terry C. Anderson
Clearinghouse Director

Legislative Council Director

Richard Sweet

Laura D. Rose
Clearinghouse Assistant Director

Legislative Council Deputy Director

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS
IS AREPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 09-064

AN ORDER to to create Tax 2.60 to 2.67, relating to combined reporting for corporation
franchise and income tax purposes.

Submitted by DEPARTMENT OF REVENUE

08-14-2009  RECEIVED BY LEGISLATIVE COUNCIL.
09-14-2009  REPORT SENT TO AGENCY.

RNS:SG
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Clearinghouse Rule No. (09-064
Form 2 - page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

I.  STATUTORY AUTHORITY [s.227.15 2) ()]
Comment Attached YES No []

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]
Comment Attached YES No [}

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached YES D NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) (¢)]

Comment Attached YES No []
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)]
Comment Attached YES D NO

6.  POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached ves [] NO
7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES El NO
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Ronald Sklansky

Terry C. Anderson
Clearinghouse Director

Legislative Council Director

Richard Sweet

Laura D. Rose
Clearinghouse Assistant Director

Legislative Council Deputy Director

CLEARINGHOUSE RULE 09-064

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Legislative
Reference Bureau and the Legislative Council Staff, dated September
2008.]

1. Statutory Authority

Does the department have the statutory authority to create a presumption of a unitary
business based on absence of cooperation as described in s. Tax 2.62 (6) (g)?

2. Form, Style and Placement in Administrative Code

a. Throughout the rule, subsection titles should be written in solid capital letters as
specified in s. 1.05 (2) (¢), Manual.

b. Throughout the rule, the use of terms like “such” and “thereof” should be avoided. [s.
1.09 (9) (c), Manual.] For example, in s. Tax 2.61 (2) (d) 3., “the” should replace “such” in two
places in the first sentence.

¢. Ins. Tax 2.61 (2) () (intro.), the department should delete *, inclusive,”. [s. 1.01 9)
(d), Manual.|

d. Throughout the rule, definitions that apply to specific portions of the rule should be
placed more prominently at the beginning of the subunit to which the definition applies. For
example, the department should reconsider the placement of the definitions of “United States” in
s. Tax 2.61 (4) (c) 1., “intangible property” in s. Tax 2.61 (4) (f) 1., and “intangible expenses™ in
s. Tax 2.61 (4) () 2.

One East Main Street. Suite 401 « P.O. Box 2536 « Madison, Wi 337012536

http://www legis state. wi us/lc
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e. Throughout the rule, the department should use consistent references to U.S. Treasury
regulations. Compare references in s. Tax 2.61 (6) (b) (intro.) to those in sub. (6) (b) note.
References to treasury regulations in the administrative code should refer to the Code of Federal
Regulations. [s. 1.07 (3) (b), Manual.]

f.  Throughout the rule, should case citations be placed in notes? For example, in s. Tax
2.62 (3) (a) 4., should the case citation be placed in a note?

g. Ins. Tax 2.62 (3) (b) (intro.), could the department rephrase the sentence to state
“Activities between participants that constitute a flow of value between them include all of the
following:"?

h. Is s. Tax 2.62 (6) (¢) inconsistent with material in sub. (4) (b) and (c) based on
different burdens of proof? Will the relationship between evidence of unity of operation and
unity of use be confused by the presumption created by the presence of centralized management?

i.  Generally, should ss. Tax 2.63 and 2.64 address the issue of cessation of business

with regard to its effect on a controlled group election and apportionment in specialized
industries, respectively?

4. Adequacy of References to Related Statutes, Rules and Forms
Ins. Tax 2.61 (7) (b) 2., “ch. 71,” should be inserted before “subchapter.”




