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Good afternoon, Representative Nitschke and commitiee members. My name is

Daniel A. Rottier. [ am the managing partner of Habush, Habush & Rottier, in Madison,

=S

WL I serve as the President-Elect of the Wisconsin Academy of Trial I Lawvers (WATL).

On behalf of WA thank you for the opportunity 1o appear to testity today.

Cur Wisconsin Constitution grants citizens several rights — the right to trial by

jury, the right to remedy, the right to due process and the right to be treated ¢ equallv under

the law. WATL is dedicated to preserving these very important rights for our clients.

Every day our members represent people in the state of Wisconsin who need these rights

protected. Courts are places where people can go to have these rights vindicated. Not the

Legisiative or Executive branches. Courts then serve uniguely different functions than

the Legislature or Executive branches. As Senator Lindsay Graham recently remarked

while discussing judicial independence, courts are places people can go that politics often

won't give themn access to, where the unpopular can be heard, the poor can take on the

rich and the weak can take on the strong. That is why WATL is opposing 20035 AB 766

and 2005 AB 764,



There has been little deliberative process or full participation from all
interested parties. Speaker Gard announced he wanted a new cap and appointed a
handpicked task force to get it. Consumer groups, injured patients and their families
were completely ignored in this process, vet the legislation seeks to take away their very

rights. While the legisiative process shuts them out, the courts are required to listen

]

them. They are on equal footing with the special interests. That is not true here.

o

There has been a rush to judgment. The Supreme Court just threw out the las
cap and the Legislature is coming back within 3-4 months with a new one. What has
changed to justify 1t? The legislation was introduced one day and now this hearing is
being held and a vote likely on the floor next week., Where is the deliberation? Where is
the consideration? It s a sham. We are talking about taking away the constitutional
rights of our citizens and you treat it like you’'re voting for a national appreciation day.
The Legislature has not given this issue the weight or depth of analysis it requires.

The Task Force dismissed or did not consider evidence the Supreme Court
looked at when deciding the Ferdon case.

"The Supreme Court gave the Legislature some very clear signals — if they are

Ly

going to restrict the rights of Wisconsin citizens, it had better show some very good
reasons and a rationale that justifies taking this extreme step. The evidence that the Task
1

Force was presented with did not present any ¢lear rationale that

£ o -

especially one at such a low amount.

The Commissioner of Insurance, Jorge Gomez, testified that, “Wisconsin, ...
probably has the most sound and functional malpractice environment in the country.
Wisconsin is by far in a much better position than any other state that has a non-problem
at the moment with their malpractice environments. ... And Wisconsin will not be [in a
state in crisis} any time in the future, regardiess of what your committee or the legislature
decides on the issues of caps.... The reality is that the marketplace is competitive, the
Fund is solvent, and we’ll likely make adjustments based on the court’s decision on

assessment in the future”

That hardly appears like justification for a cap.

I



The testimony from Physicians Insurance Commpany of Wisconsin (PIC), the

state’s largest medical malpractice insurer, indicated there was no impending crisis and

that the worst-case scenario resuiting from the cap’s repeal wouid be “single-digit”

premium increases for Wisconsin doctors. In addition, PIC spoke of Wisconsin’s

“comimon sense” exercised by juries. Again we had only nine cases that were affected by

the cap from 1995-2005, herdly & pressing problem.
Yes, I heard much hand wringing about “potential” problems, particularly access

to physicians in rural areas. That problem existad before 1995, [fthe 1995 cap &id not

solve this problem. what evidence is there that a new cap will solve it?

The “findings” under Wis. Stat. § 893.55(14) are merely statements of
“hopefulness™ and based on partisan studies and which do not reflect other studies that
refute them. Whatever the objective is for a cap, the evidence — doctors fleeing or lower
malpractice nsurance premiums —4s merely “speculative,” which the Court held could

not support the constitutionality of the cap.

How can the cap be justified? It is ouly $3,000 above the cap that was just
determined to be unconstitutional. Where did the numbers come from? I again appears

that it was nicked oui of the air.

The caps continue to discriminate against the most severely injured. the
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legislature has not remotely considered their rights in this bill and it continues to

iy

families unfairly, & point that was brought up in the Ferdon opinion.

On 2005 AB 764, the language is contradictory. It continues to recognize the
right of subrogation and reimbursement, but then it reguires the judge to reduce the
amount required to be reimbursed and the claimant get the difference. What happens to
the amount required to be reimbursed? The language doesn’t do away with the
requirement to pay those entitled to reimbursement or subrogation.

1, and other members of our firm, represent injured patients and their families.
We have represented citizens across the state that suffered severe injuries as a result of

medical negligence. For example:

Lad
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Candace Shepard:

This is 2 woman in her early twenties who had a relatively minor gviecological
problem knovwn as a Bartholin’s eyst, which is a cyst that can occur on 2 woman’s
perineium. Her doctor advised her that she should have it removed. He told her that it

was a routine procedure with minimal complications. The procedure was scheduled on

some cases compiications, which are painful and permanent. The doctor did not tell Ms.
Shepard about other far less invasive procedures which did not carry the significant rsks.
Ms. Shepard underwent the removal of the cyst, developed a blood clot which
significantly damaged the nerves in her perineal area. Shehasa permanent injury which
necessitates écing on her perineal arca every day. She must sit on an inflatable donut to

reduce discomfort, She is unable to engage in sexual zctivity,

&

A Portage County jury found the doctor who failed to properly advise Ms.
Shepard responsible under the informed consent statute and awarded $700.000 for pain

and suffering. Because there was little that could be done for Ms, Shepard, her medical

[9]
=

cxpenses were approximately $12,000 and lost wages were $8.000. The fury awarded

these amounts in addition to $700,000 in pain and suffering, for a total verdict of

$720,000. Due to the operation of the medical malpractice cap, this young unmarried
woman who suffers terrible pain daily along with Toss of abilitv to have sexual relations

or the rest of her life, was limited to a total recovery of $370.000.
Tanner Noskowiak

Tanner was born on February 13, 1996. Within days of birth he was diagnosed as
a hemophiliac. At two months of age a familv practitioner who was aware of the
hemophilia. performed a lumbar puncture without consulting with a hematologist or
administering a clotting factor. As a result, the child bled into the spinal canal and
suffered a stroke-like injury to the artery. Resulting injuries are severe deficits of both
upper extremities, which reduces them to flipper-like appendages. He will never have

niormal use of his hands.



Lori Schmiiz

This 1s a 38-year-old married woman and mother of two daughters. She was
being treated for neck pain and headache with up to 12,000 mg of morphine on a daily
basis in combination with 10 other medications. Finally, when the physician attempted to
convert her morphine 1o methadone, Ms. Schmitz éeveiaped nausea, vomiting, anorexia
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subsequently suffered seizure activity and permanent brain damage. Since August of
1998, she has been incapable of caring for herself and/or her fa tamily. 15 a danger o herself

and others, and has had to be institutionalized.
Sharon Swatek

A 43-vear-old married woman and mother of two children, was having flu-like
systems n February 2001, She sought treatment at an urgent care and ER, but was not
placed on antibiotics. She continued to be 11l and eventually went into septic shock.
Subsequent cuitures revealed she was infected with Strep A which exacerbated into strep
pueumonia. The treatment for septic shock included the use of vasopressors which
preserve perfusion to vital organs at the expenses of the periphery. This resuited in a loss
of perfusion to her extremities, necrosis and finally amputations of both amms, one above
the elbow and one below, and bilateral below the knee amputations of her lower

extremitics.

These are the Wisconsin citizens trial lawvers all across Wisconsin are

representing — real people injured through no fault of their owr simply want to
nderstand what happened to them and have whoever caused the wrong held responsible
They are not asking for special treatment, but they expect whoever caused the injury

should be held financiaily and legally responsible

The Ferdons” challenged the cap’s reduction because the law did not treat them
equally. The Supreme Court took this challenge very seriously. In a scholarly,
exhaustive and well-reasoned opinion, the Court reviewed the legislative purpose of the
1995 cap as well as evidence to support and refute it. The Court reviewed over 30 reports

and articles



I would like to highlight the evidence aga

inst the caps.

Medical malpractice insurance premiums are an excecdingly small portion of

overall health care costs. In Wisconsin, thev are now less than 40 cents out of every
$100 dollars spent on health care and it is a declining proportion.
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Meanwhile,

LU0 cap on noneconomic damages would

reduce medical malpractice insurance premivms, this reduction would have no effect on

consumer’s

s health care costs)”

That certainly proved truc under the $350.000 cap. Did

anyone experience lower health care cosis since 19957 The Court concluded,

“Accordingly,

Justifies placing such a harsh

victimes, man

there 1s no ob;ccm ely reasonable basis to conclude that th
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uréen on the mo

are children.”

st severely injured medical

malpractice

¢ $350,000 cap

dust nine (9} jury verdicts were impacted by the cap from 1995-2005. Below

famazlic

Kenosha

2001CVIZ6]

Helen

Bartholomew

Early 60s

attack causing massive heant
znd brain damage requiring
her 1o live m nursing home
and resuiting in her death 3
vears later

is & sumnmary of the case and how the cap impacted the injured patients and their es.
Jury Verdiet  Injured Nature of injury Noneconomic . Final | Percentage
Erate, ¢ Patient and damages jury award i Redaced
County, Age awarded, inciuding :
. ain and sufferin
Case # p g
April 2005 foseph He underwent an £540.000 $432.352 1 20%
A Richard unnecessary removal of his
Mitwaukee i oo
507 rectum, with a leak of the
oy gt g -2 8 ~
2003CV345¢6 anastomosis, ten further
surgeries, and permanent
bowel problems,
May 2004 Danid Zak Failure to diagniose $1 mullion $422.632 ¢ 57%
oo i suspicious infection causing
Marnette rad-30s - . C
body to shut down resuliing
20020V 0 in Ioss of bodily funcuon
Anril 2004 Estate of Failure to diagnose heant $1.2 million $330.060 | T0%
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and mjury

Jury Verdiet | Injured Nature of injury Nenecomomic Finsi Percentage
Date, Patient and damages jury award Reduced
County, Age awarded, ineluding
ain and suffering
Case # p =
Prec, 2003 Sean Kaul Negligent failure 1o provids 930,000 3422632 55%
o timely and proper treatment
Ozaukes infant TCLY And proper o
for mypoglyveeminia and
1959CV360 bypovolemia that developed
shortly afier birth rendered
¢ child permanently disabled
Dioc. 2002 Mand i delivery $760.000 §4310.322 1 40%
. Ferdon in right arm being d '
Brown PR =
infant and partially paralvzed
2001CVigeT T
June 2002 Seott Negligent treatment during a | $6.3 million $410,322 © 93%
Dane Drickinson psychotic episode and
T : endered a guadriplegic.
mnnnr s o | d-30s
Z000CVIETLS
June 2001 Kristopher Negligent reatment of a $1.35 milkon $404.657 ¢ 67%
Fan Clai Brown broken leg resultng i part of
au Llawre . o e
T6 vears old the leg being amputared
e e 16 vears ol
ZO00CVI20 -
March 2060 Bomme i Common bile duct chpped $381.428 1 41%
e Richards during laproscopic
nau Claire i :
P Early 40s . S
1998CV508 o i herpias reguiring
additional surgenies and
almost dying twice.
Uctober 1999 Candice Negligent swrgervtor $350,004¢ 0%
- Sheppar a ¢yt in the
Portage o N . = .
. resuited in permanent pain
rud-20s

These nine cases show a reduction of approximately $10.2 million from what the

juries determined the damages to be after hearing all the evidence compared to the

damages available under the cap enacted in 1995, That's about $1 million per vear. That

comes to 18 cents per person in Wisconsin per vear. Furthermore, because an injured

patient shares the cap with family members, the cap has a disparate effect on patients

with families. It is these injured patients and their families who are bearing the total

burden if medical malpractice oceurs and a jury awards more than the cap. Why is it fair

to burden the most seriously injured while providing monetary relief to health care

providers and their insurers?




The data from the National Practitioner Data Bank. to which all pavments to

peopie injured by medical negligence must be reported, show that Wisconsin was the

third lowest state for the number of payments per 1,000 doctors in 2003, the same

ranking we h

d i both 1994 and 1995, before the cap on damages took effect

With a cap, the Fund’s enormous assets are denied fo patients for whom

furies huve awarded compensation

£y

ast 10 vears, the

above the cap. Inthel
Fund’s assets have almost tripled,
increasing an average of $47 million a
year 10 almost $730 million. During the
same period, the Fund was only drawn

upon an average of 19 {imes per vear and

payments made to families averaged
only §28.5 million per vear, Thar

amouris o §18 5 million less than the

average annual increase in Fund assels

Meanwhile, ihe Fund’s asseis, while

ped by injured patients, have

7]

been utilized to reduce Fund malpractice

fees for doctors, Fund fees have been cut six of the last s

Injured Patients & Families
€9mpeﬂsaﬁea Fund

Year Numberof | Losses Paid to
Cases Paid | Injured Patient
- & Families
1694-G3 25 $24.098 895
1995-66 28 $51,456.670
1906-97 16 $34,679,277
1997-98 24 18,718,458
1958.59 28 $19,920.978
1999-2000 12 $19.65732
2000-01 22 $39.636,276
2001-02 14 $35.304.773
206203 il | $224074,552
2003-04 13 19,496,060
Total 193 $285,053,175.00
Average 19.3 $28.505.318

even years, most recentiy by 30

percent. (e Fund fees for 2005-2006 are more than 50% lower than fees from 1986-87.

WATL believes that grossly inaccurate actuarial projections have

fueled the need

for a cap. In 1995, sponsors of the cap legislation used the inaccurate projections by

actuaries as & reason

here was a

gmm

actuaries now estimate there was a 8720 million actuarial surplus

to 1mpose the noneconomic damages cap. Legis

lators were told
367.9 miliion projecied actuarial deficit as of June 30, 1994, Instead, the

. ft shows that when

the Legislature acted in 1995, it was given estimates that were off by almost $188

million!! Asthe Supreme Court it didn’t seem to make any difference

wasn’t a cap because

if there was or

the Fund has flourished both with and without a cap.




n Wisconsi i . o - —
In Wisconsin, few medical malpractice Yonr Modioat Amonnt of
] . - g~ < i e grw
claims are filed. In a state with 5.5 miilion people. Mediation | Cap
) ¢ Clatms
with millions of doctor-patient contacts yearly, only _Filed ‘
_ 1886 s | $1.000.00C
240 medical negligence claims were filed in 2004 1GR7 308 $1,030.000
. 1088 353 $1.070.170
-3 Ao g =gt Hone o
th the Medical Mediation Panels. Thatisonecla 1520 339 1193678
- v . PN e 78 74] YA t1OYTO WA
for every 22,016 Wisconsin eitizens. The number has | 17 35 51,179,862
.. Total 1438
been steadily decreasing since the mid-80s. This Average | 359.3
paitern suggests that even when there was no cap ot 1991 338 o Lap
AT GO ES] - S T O
Pauern SUgEes at even whnen Were was e cap ol 1992313 No Cap
damages from 1991-1995, there was no 1993 276 No Cap
1994 292 No Cap
corresponding explosion of claims. In fact, there was || Tetal 1219
. . » . } Average : 304,75
a decline in filings. So, the imposition of a cap 18 1305 174 $350.000
: : 1996 244 5359.80¢
simply an additional, but wholly arbitrary, barrier to - s
: 1LY b 1997 240 $369 874
justice for most families. 1998 305 5375.052
1999 309 $381.428
One of the most persistent assertions about | 990 8? 3,, i
L2003 249 §404.657
caps is that they would hold down malpractice - 2002 264 5430222
12003 247 $422,632
premiums for dectors. The Court analyzed several 2004 240 £432.332
e . - s .. Te}mi 2?92
studies and found that “according to a Genora: e s
- Avepage | 2702
Accounting Office report. differences in both * Tre 1 milion cap went o "7‘;‘ ar
e June 13, ‘)%(” and
premiums and claims payments are affected by that day VAT oy
) N ) o ) wekt inio effect on ’V?’,n 25, 1995 an was
multiple factors in addition to damage caps, including | indexed each yvear on May 15,
. . 5 - .. **% Ng mombers for that year.
state premium rate regulation, level of competition

among insurers. and interest rates and income returns that affect insurers’ investment
returns. Thus, the General Accounting Office concluded that it could not determine the
extent to which differences among states in premium rates and claims payments were
attributed to damage caps or to additional factors. For example, Minnesota, which has no

3 T

caps on damages, has relatively low growth in premium rates and claims payme



In fact if vou listened to the

INSUTANCe companie

3

¢ own executives, they
would not promise any savings from caps.

This was recently highlighted in Hlinois.
Ina
1 awards ¢ in

“As for caps o wézmg

reduced rates for malpractice insurance
premiums that doctors must pay,
supporters of caps say they can’t promise
the new caps will significantly lower

insurance rates,

Ed Murnane, the leading tort
reform advocate in Hlinois, said at a
tort reform summit in mid-May, ‘No,
we've never promised that caps will

lower insurance premiums.”

T

Texas volers narrowly approve

Insurance execs speak up

“We warldn’t tell you or anyone that the reasor &
pass tort reform would be to reduce insurance
rates.” Sherman Jovee, President of the American
Tort Reform Association, (Source: “Study Finds No
Link Between Tort Reforms and Insurance Rares,”

ity Week, July 19, 1999.)

“Insurers never promised that tort ra*_;"brm wouid

Agsociation (ALAYL)

“fAlny Hmitations placed on the judicial system
will ave ne immediate effect on the cost of
fabiliey z’nsw&ﬁce Jor keaith cave providers.”
{Sourcer “Final Report of the Insurance Availability and
Medical Maipm ice Industry Commitice,” a bi-partisan
comimittee of the West Virginia Legislature, issued
January 7, 2003

An internal document citing & study writien by
Flonda surers regarding that siate’s omnibus torf
“reform” law of 1986 said that “The conclusion of
the study is that the noneconemic cap . . . fand
other tove ‘reforms’| will preduce Little or no
savings to the f{;rf systemt as I pertaing fo medical
malpractice. ™
State of Flondy,” ‘w* Paul Fire and

Company, St Paul Mercury Insuranc

roen CMe

whic

a $250,

sought 4

caponn n-economic dan 1ages

m medical malpractice cases. After claiming that caps would reduce malpractice

premiums, the insurer admitted in its rate-filing request that “capping non-economic

damages will show loss savings of 19.”

Further, we must agree with the Supreme Court tha

“Victims of medical

malpractice with valid and substantial claims do not seem to be the source of increased

premuums for medical malpractice insurance, vet the $330

LU0 cap on noneconomic

damages requires that they bear the burden by being deprived of full tort compensation.”

o

Various new studies have been released to bolster this statement. In Texas,

rescarchers looking at Texas found that soaring malpractice premivms were not

correlated with malpractice lawsuits and settlements. A team of lezal scholars from the

University of Texas, [Hlinois, and Columbia examined all closed claim

10
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cases from 1988 1o




2002. The law professors found that claims rates, payments and jury verdicts were

roughly constant after adjusting for inflation and concluded that the premium increases

1 primarily by increases in claims, jury verdicts, or

starting in 1999 “were not dnv

payouts. In the future, malpractice reform advocates should consider whether insurance

market dynamics are responsibl

L)

Florida, also shows no sharp increase in lawsuits relative to population growth and a
modest increase i £ ool “Whe ared sumber
modest increase in the size of settlements yen we compared the number of

malpractice cases to the population in Florida,” said Neil Vidmar, one of the study’s
authors and professor at Duke’s Schooi of Law, “there has been no (large) increase in
medical malpractice lawsuits in Florida.,” Vidmar said rising heaith-care costs and more
serious injuries resulting in larger claims or litigated payments caused the increase in the
clatm total. Finally, the report concludes the “vast majority of million-dollar awards

were settled around the negotiation table rather than in the jury room.” Of the 831

million-doliar awards reported since 1990, 63 were awarded by juries. The rest occurred

The National Bureau of Economic Research study reviewed the relationship
between the growth of malpractice costs and the delivery of health care in three areas:
{1) the etfect of malpractice payments on medical malpractice premums, (2} the effect of
mncreases in malpractice liability to physicians closing their practices or moving and (3}
defensive medicine. The study found a weak relationship between medical malpractice

payments and malpractice premium increases.

A July 7, 20085, study released by Center for Justice and Democracy finds that net
claims for medical malpractice paid by 15 leading insurance companies have remained

.

flat over last five vears.

Meanwhiie, net p;c.mmgm have surged 120 percent. During the 2000-04 period,
the increase in premiums collecied by leading 15 medical malpractice insurance
companies was 27 fimes the increase in claims they paid. The study shows an “overall
surge in malpractice premiums with no corresponding surge i claim payments during the

3]

last five vears.

i1



Other key highlights of the studv:

= “Over the last five vears, the amount the major medical malpractice insurers have
collected in premiums more than doubled, whiie their claims remained essentially
flat.”

" .. n 2004, the leading medical malpractice insurers took m approximately three

e

tmes as much in premiums as they paid out in claims,
= “{Tthe surplus the leading insurers now hold is almost double the amount the
National Association of Insurance Commissioners deems adequate for thoss
insurers.”
Wisconsin Unique Systerm: The Injured Patients and Families Compensation Fund
A short history of the Injured Patients and Families Compensation Fund mav be

in order sinee it bas figured so pmméﬁfznﬁy in the discussion of Wisconsin's maipractice

system. Wisconsin's medical malpractice insurance structure was set up in 1975 to deal
with 2 serious ;}1‘{}%}%6}7} 1 availability of medical malpractice insurance. The Legislature

v creating the Wisconsin Health Care Ligbility
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and by creating the Patients Compensation Fund (the Fund) to payv claims in excess of
primary coverage. {(The Legislature changed the Fund’s name in 2003 to the Injured
Patients and Families Compensation Fund. 2003 WI Act 111.) The same Board of

Governors governs both.




The 1975 Statutory Scheme

The statutory scheme is unique: insurance is mandatory for physicians (except

government-emploved) an
company; the Fund fees are also mandatory

and provide unlmmited coverage over the

primary level.

WHCLIP is run like an insurance
company; the Fund 1s not. Fund fees were
originally calculated as a percentage, not to
exceed 10%, of the WHCLIP rates. Fees
duced if “additional fees would
$10

were to bere

1ot be necessary to maintain the Fund at §

mllion.”

The 1975 legislation contained &

potential limitation on payouts. Wis. Stat.

§ 035.27(6) imually provided,

if, at any tme after July 1, 1978 the
commissioner ;mds tha‘a the amount of

money in the Fund kb

$2,500,000 level in any one year or
below a $6.000.000 fev d forany 2
consecuiive vears, an aulomatic
Hmitation on awards of $300,0600 for
any one wmjury of death on accournt of
malipractice shall take effect. ... This
subsection does not apply to any
pavments for medical expenses,

In March 1980, the law was changed
to reguire an annual report for the Fund,
prepared according to generally accepted
actuarial principles, that would give the

present value of all claims reserves and all

d hospitals: primary coverage

is from WHCLIP or a private

?imeﬁmﬁ ofthe ?EEE&&

v
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NCNRgLon
iealth Care
The

ither ﬁ“om & priv a&
insurer or WHCLIP for up 10 $200,000 and
then mandates parucipation in the Fund, which
provides unlimited coverage and pays claims
excess of primary coverage. The same 13-
member Board of Governors governs both,
WECLIP is run like an mnsurance company,
Fund is not. Fund fees were originally
caleulated as a perceniage, not to exceed 10%
of the \%‘"Il( P rates and a

have more

nahra; Tioe MSUrance ¢
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_egislature adopts an indexed $1 miliion
phm and suffering. The Fund also
sad the number of Fund classes from 9 fo

for purposes of caleulaung fees,

1587

— Doctors” primary coverage mmereased to

$300,000.

1988 — Dioctors” primary coverage increased 1o

400,000

1991 —— 51 mullion indexed cap sunsets.

1995 - 3350600 mmdexed cap adopted.

1997 — Doctors’ primary coverage increased 1o
$1.000.000.

2003 — Fund name changed to Injured Patienis and

Families Compensation Fund.
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incurred but not reported (IBNR) claims. IBNR claims are those claims that are not
presently known but are presumed to exist; they have played an important role in the

Fund’s financial situation ever since 1950,

"The net effect of this statutory change was to change the Fund from a form of
“pay as you go” system 16 a system with a potential surplus or deficit based on the annual

actuarial reports. The potential surplus or deficit relied heavily on the projected value of

claims reserves and IBNR claims,

The Fund was established to pay claims in excess of primary coverage. Health
care providers are required to purchase primary coverage — $200,000 in 1975, $300,000
mn 1987, $4G0.000 in 1988, and $1,000,000 in 1997. Fees assessed against all health care
providers in the state pay for the Fund. The Fund fees are created by administrative rule,
providing the Legislature with oversight authority. The Fund is divided info no more than
four
The 1986 Legisiative Changes

In the early and mid-80s, was a sudden and dramatic requesis for premium and
fee increases. This led 1o a second “orisis™ in medical malpractice insurance. Because
WHCLIP and the Fund mechanisms worked as intended, Wisconsin did not have
problems with avaifabilitzy of insurance as it had in 1973, Instead, Wisconsin suffered an

“affordability crisis,” that is; the dramatic price increases made insurance premiums and

Fund {ees less affordable.

]

as £

The highest Fund fee increase suggested by the actuaries was a 160% fee increase

-

for 1985-86; more than haif of the increase was meant to offset a portion of the actuarial
deficit. The Legislature would not go along with that huge increase but did approve a

90%; fee increase

The increased cost of medical malpractice insurance led health care providers to
lobby the Legislature for strong tort “reform” measures, including caps on damages,
limits on the attomeys fees of injured consumers, and Hmits on payments for future
medical expenses. After much debate, the Legislature made numerous changes to the law
m 1986 including a cap of $1 million on all noneconomic damages. The legislation,

however, made few changes to directly address the elimination of the Fund’s actuarial
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eficit. Nevertheless, Fund fees were only moderately incre

1994, There was virtually no impact on fees after the noneconomic dam

on December 31, 1990 (resulting in no cap being in effect).

The establishment of the Fund rej
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igher-risk specialt
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d down malpractice rates. Conseguen
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al profession into just four waf;egc‘;zi es,

es and somewhat higher rates

for lower-risk categories. This sharing of risk helps Wisconsin to retain doctors in high-

risk speciaitics upon whom general practitioner

more specialized care.

can rely for referring patients in

need of

providers as a whole fo patients and the

the power to fully compensate

injured patients,

Moreover, it is precisely the
Funpd’s  unique and progressive
features—not the cap—that have

actually accounted for the decr

(f:

in malpractice premiums:

a) Non-profit: The Fund is
not-for-profit. In contrast to
private msurance
corporations characterized by
huge executive  salaries,
massive bureaucracies, and
wild swings in premiwm rates
contingent on stock and bond

How Wiscotsin doctors are insured
against maigractice

Nature of  Source of ' Premiums
malpractice | insurance
claim

For claims up o $1
mittion

Private insurers

Set by insurance
firms, highly
dependent on
stock and bond
investments

FD’ claims up to $1
miliion when
private insurance
is not availabie

WHCLIP (serves
only 2.3% of
doctors}

Rates are sef by
the Board, and
are set higher
than cther

privaie

malpractice

insurance
For claims above injfured Patients and | Set by Fund
$1 million Families Board. Fees

Compensation
Fund

have beencutio

. Sub-1986 levels.




market investments, the Fund does not subject Wisconsin medical providers to

3

these burdens.

b} Universal: The Fund is universal, covering virtually all health care providers in
the state. Thus, the Fund draws upon a large pool of doctors to share the risk and
hold down costs.

¢} Sharing the risk: The Fund spreads the cost of insuring against risk across
interretated medical m‘oics ons, so that high-risk specizlties do not bear an
mordinately heavy burden.
Because the Fund has been so successful et accumulating assets - almost $750

million assets. As the Supreme Court noted in Ferdon v. WCFP, 2005 W 125, 9158
“The Fund has flourished both with and without a cap. If the amount of the cap did not
impact the Fund’s fiscal stability and cash flow in any appreciable manner when no caps
existed or when a $1,0600,000 cap existed, then the rational basis standard requires more

to justify the $330,000 cap as rationally related to the Fund’s fiscal condition.”

Conciusion

The ominous mmplications for the Constitutional rights of Wisconsin citizens—

particularly injured patients—were minimized during the legislative debate in 1995 that

imposed the cap on pain and suffering in medical malpractice cases. Instead. advocates
of the cap argued that this loss of legal access for a relative few wouid be far outweighed
through a tradeof? for broader public benefits — lower health care costs, more doctors in

underserved areas and a solvent and stabilized Fund for injured patients and their

[

In practice over the past decade, the tradeoff of legal rights for public benefits
proved to be disastrous. While our legal rights certainly were diminished, the promised
benefits have never appeared. Wisconsin does not have lower heaith care costs, doctors
are stili not going to underserved areas and the Fund was never in jeopardy, it had been in

surplus since 1990, the year the $1 million cap expired.

The Legislature is following down the same trail again to impose a cap the
attempts to ask the most severely injured patients and their families of severely injured
patients to bear the burden of “fixing” the legal malpractice svetem alone. That is neither

fair nor just.
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Caps are a barrier to the courthouse for injured patients and their families and
strike at the very heart of the civil justice system. [t deprives juries of their constitutional

-

mandate to do justice in individual cases, You are once again filting the scales of justice

¥
“

b

1n Wisconsin against severely injured patients and their families in faver of health care
providers and their MSUrance companies.

A o F P Y e ] - e A T T + et
We believe that is not only immoral, but unconstitutional.



Wisconsin’s Healthcare Picture by the Numbers

Medical Malpractice Facts

Healthcare Facts

1

40 cents out of every $100 dollars
spent on healtheare goes for medical
malpractice costs — imsurance costs and
payvments to injured patients and families

8 of top 10 U.S. cities

with highest physician fees
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Percentage of decline in malpractice claims after
Wisconsin's cap of $1 million expired in 1891
and there were n¢ limits until 1995,

%-63 Yo

tage that Milwaukee hospital costs
exceed the national average.

Percen

4 cases
In 2004, injured patients and their families won
st 4 out of 23 cases tried to juries.

o

+33%

Percentage that Milwaukee doctor prices
exceed the national average.

$28.5 mitlion

Average yearly payments by the Injured Pa t 1ts
and Families Compensation Fund from 19

$47.0 million

Average }f@&fly increases in Fund assels
through investment income and Tees collected
by the I jh&,@ Patients and Families
Compensation Fund from 1994-2004.
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2004 1o mnyjured patients and therr &:fmi
gy LT ,
567 lowest
Wisconsin’s ranking of taking serious actions

against doctors by the “vmdi(:al Examining Board
in 2003

195,000

Number of people who die each year in
hospitals in the U.S. from medical errors
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Memorandum
TO: Members of the Wisconsin State Assembly
FROM: Wisconsin Academy of Trial Lawyers
DATE: October 25, 2005
RE: Opposition of Assembly Bills 764 and 766

The Wisconsin Academy of Trial Lawvers urges Assembly members to defeat
Assembly bills AB 764 and 766. The bills are unfair and discriminatory

We urge vou not to override the constitutional rights of Wisconsin citizens
because there 1s no justification for a new cap that is only 1% more than what the
Supreme Court found unconstitutional. Here are the facts:

e Lowest in nation: Wisconsin's ma}pz‘ actice Co8ts are ranked very lowest in the
US, while its healthcare premiums are ranked 2nd highest.

e Mealpractice costs tiny: Medical malpractice costs now make up less than 40
cents out of every $100 dollars spent on health care in Wisconsin, lowest in
the nation.

° 9 verdicts: During the decade of 1995-2G03 when the previous cap on pain
and suffering was in effect in Wisconsin, exactly 9 jury verdicts exceeded the
cap in a state of 5.5 million people.

o Caps lifted, lawsuits dropped: When Wisconsin's cap of $1 million expired in
1990, the medical industry and allies predicted a vast explosion of medical
malpractice lawsuits. So what happened? Malpractice filings actually
dropped by 16% from 1991 to 1594.

s $750 million. This 1s how much money is in the Injured Patients and
Families Compensation Fund (Fund). A cap prevents the very people the
Fund is named for from recovering an amount the jury found fair after
hearing all the evidence.




U $47 million versus $28.5 million. The first number is the average amount of
investment income the Fund earned each of the last 10 years compared to the
average amount paid out to injured patients and their families.

. 4 out of 23 jury verdicts last year. Medical malpractice litigation is actually
very rarve, with a grand total of 4 verdicts in favor of injured patients of the 23
malpractice cases heard by Wisconsin juries in 2004.

* No reason for panic. A top insurance executive testified Sept. 8 that the
worst-case scenario from the cap’s repeal would be “single-digit” increases in

medical premiums, sayving, “I don't see any reason for panic.”

s Reimbursement of government health care programs would be denied if AR
764 passes. I injured people don’t recover money for their medical bills, they
won't be able to reimburse Medicare, Medicaid or any other government
program. This shifts the burden of compensating someone fairly away from
the person causing the wrong to the taxpayers who pay for the government
programs. That is not fair.

Where is the evidence to support a cap? As Insurance Commissioner Jorge
Gomez told the Speaker’s task force, “Wisconsin will not be in crisis regardless of
what the Legislature does about the caps. Wisconsin does not have TUNaway juries.
Juries are uninformed about the eaps. The marketplace is very competitive and the
Fund is very solvent.”

Wisconsin citizens value the freedom to seek justice when they are wronged
by the powerful. Every citizen—no matter how rich or poor—should have an equal
shot at justice before a jury. Legisiators must demand that solutions mvolving less
drastic alternatives — insurance reform and patient safety — be explored before
rushing to re-impose the caps simply to serve the interests of well-heeled special
interests. Legislators need to demand proof that there is a problem, which requires
our cifizens to give up their constitutional rights. If the proof cannot be shown. the
Legislature should not deprive the most severely injured citizens of their right to be
treated equally under the law.
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FACTS AND REASONS WHY
THE WISCONSIN FAMILY JUSTICE BILL (SB-467)
MUST BE MADE INTO LAW --
AND
THE 180-DAY NOTICE RULE FOR MEDICAL
MALPRACTICE FOR STATE RUN INSTITUTIONS

AND STATE PHYSICIANS
MUST BE REPEALED RETROACTIVELY (SB-70)

3 March 2004



FACTS AND REASONS WHY
THE WISCONSIN FAMILY JUSTICE BILL (SB-467)
MUST BE MADE INTO LAW ..
A FACT SHEET FOR THE LEGISLATURE

March 3, 2004

Madison, WI. Did vou know that if your single son or daughter is 18 or Q‘@@ and experiences medical
majpraaica and dies i Wisconsin that you, as a parent or sibling, will not be able to bn“b a claim for
wrongful death against the wrong doers. Also, did you know if you b,v"zg}* parent experiences medical
malpractice and dies as a result in Wisconsin, that you as an adult child of that parent will no b able 10
bring a claim for wrongful death against the wrong doers. You will never find out what really happened,
vou will never gc accountability, vou and your 1:1"?}1\’ wﬁi never see justice. It will be tough to gain
closure. ‘J’n@ onsin law currently discriminates against two classes of people, single young and single
elderly.

kn this time of "family values™, it is totally unbelievable that Wisconsin law does not recognize the life-
long. and growing with age, bond between parent and child, regardless of the child’s or parent’s age and
regardless of whether the parent is widowed or divorced. Up until now, the state law has been based on
the bottom-line values of the health care providers, insurance companies, hyqrf‘zam’ organizations and
manufacturers and other big campaign contributors, not the family \'ahe held by the majority of
Wisconsin citizens.

Wisconsin, of all states, you would think would be supportive of its citizen’s rights. Not currently so.
Six other states/districts in the US also have discriminating laws like this one, namely, Indiana, Florida,
Maine, New Jersey, Marvland, and }}L Victims In these states are also fighting to c%m.nge the law there
to allow equality under the law. Forty-four siztes do not discriminare!

Wisconsin families who have suffered the Joss of a family member due to apparent medical negligence
have found the courthouse door slammed shut in their faces. In response, the ey have
Wisconsin Family Justice Network {WFEIN).

A group of Wisconsin families, made up of both Republicans and Democrats from all walks of life, who
suffered the loss of a family member due to apparent medical negligence, have been fighting to change
the Wisconsin law back to what it was prior to 1995, We are a small group of families who now
understand what the law means. The rest of the public siill doesn’t understand. We have few resources,
but we must get the mess

age out to tha, unsuspecting public, voters, ?ﬁad;a and work with our le g quLols
to get the law changed! The current WFIN members, their home towns, and their victimized family
member are
feanine & Lauren Knox sim & Donna Harvey Sandy Gunwaldt
Milwaukee (mother) Waterford (mother) New Berlin {(mother)
Stephanie O’ Connell Sherry Ellis Dan & Kim Leister
Green Bay (father) Oek Creek (maother) Mukwonago (daughter)
Roger Fransway Bernice Wath Lonny & Rhonda Brown

Chippewa Falls {sister) Brown Deer (daughter) Chippewa Fails (son)



Willie Davis
Milwaukee (mother)

Judy Demeuse
Germantown (father)

Carolyn Walasek
Park Falls {mot her

Helen Szurovecyr
Miiwaukee {mother)

Pam Vertanen
Manitowoc (mother)

Susan Czapinski
Maeadison (mother)

Patty Schey
Wanwatosa (father)

Steve Janasik
Park Falls {mother)

Harriet Yancey
Milwaukee (father)

Sheryl Holdmann
Milwankee (mother)

Jake Budrick
Saukviile (mother}

lee Davis
Menomonee Fails (brother)

ay & Betty Lange
Beaver Dam {son)

Rosemary Halvorson
Readstown {mother)

Peter Torgerson
Colfax {mother)

Anita Harmis
Milwaukee {son)

James & Dottie Webb
Whitewater (daughter)

Eric & Linda Rice
Middleton (daughter)

Dimitri Jordan
Milwaukee (mother)

Sharon Kind
West Bend (mother)

Yonna Fedie
Hammond (mothern)

Mary McBride
Madison {(father)

Mack Kirksey
Brown Deer (mother)

Mary Siedschlag
Argyle (mother)

Kathleen Sese
Kewaskum (son}

Lee Brown
Milwaukee {mother)

Tarcn Monroe
Milwaukee

Michelle Martin
Green Bay (mother)

ehil Tipke
ottage Grove (son}

f")

-]

canne Hanson
eenah (son)

o

Sister of Jackie Hemenway
Twin Lakes (father)

Mark Lavalle

Twin Lakes (mother)
Liga Jacobsen
Darlington

The focus of the Wisconsin Family Justice Network (WFIN)-—growing since being formed five vears
ago to over 43 families across the state—is now furning to the State Legislature, where Network
members are working to build bi-partisan support for the passage of the Wisconsin Family Justice Bill
(5B-467) and other legislation. This is not a political issue! Republicans and Democrats together
should recognize that this problem needs {ixing as soon as possible. We will not stop our efforts until
we gel the Wisconsin Femily Justice Bill passed by the legislature and signed by the Governor -- our
motlo is “We WAL Npt Stop Uniil Justice and .@:mmhaé@ s Aoailable to all Wisconsinites®, The bill is aimed at
closing loopholes in current state malpractice law. In 2002, this bill passed the Senate, but failed to be
put up in the Assembly.



A barrage of “mis-information” by opponents of the Wisconsin Family Justice Bill may again be upon
us. Those trying to protect the unfair starus guo will claim that Wisconsin's insurance rates will go up
and that we will see doctors Ieavin@ "he state or refusing io practice in nursing homes. But, malpractice
costs are about one-half of one percent (0.55%) of all medical costs, so the claims of skyrocketing
medical costs were piain ridiculous. .-i other states allow all families o have legal rights in malpractice
cases, and they have not suffered any loss of doctors willing to practice,

Private malpractice insurance carriers are very healthy. The loss ratios for malpractice insurers from
1995 to 2000 are very low. During this period, the average loss ratio s 18. ﬁnai is only 18¢ of every
dollar tﬁf}e nsurance company esumates it will pay on all malpractice claims.  In addition, private
physicians are compelied by state law 10 pay into the patient’s medical compensation fund every year
{roughly 30 55M per vear). The fund now has grown to over $678,000,000. Because it is so big, the
Gex &mor wan nis '{.ak= some of this surplus to help the state’s budget problems.  These insurance rates

)
]
B

\.{f:
o
E:f

.”:5
o]
™
iy
CL
o
e}
[#ie]
Q
%
g%
iy
<
2
o
ol
o
Laa
4
jonas
[¢7
28]
]
o]
"l
[}
|
=
ey
-
s

The Wisconsin Family Justice Network suggests that once you, as a representative of the people of this
great State of Wisconsin, hs:mestiy consider the thoughts below that you will be compelied to support the
Wisconsin Family Justice Bill. Try answering the guestions below and we think you will understand
exactly what we are fighting for.

0 Do you believe that the bond between you and vour parent and you and vour child is life-long. and
not eroded by age or marital status, but actually grows with age? Ponder that thought for a minute.

2 How would you deal with the awful prospect of the loss of vour own 18-vear old son or daughter
due 10 gross “'zeéicaE errors?  How would you react with the fact that vou can’t get any legal
representation because you are not allowed to have a wrongful death case under current Wisconsin
iaw?

2 Consider the prospect of the loss of your mother or father due to medical errors in a simple medical
procedure and you can'i get answers, accountability or justice.

o How would you deal with the fact that you can’t get any attorney to take your case because of the
current law constraints and limits?

a Do you feel comforiable with Wisconsin being one of just 6 states of 50 that make arbitrary
distinctions in legal rights, based on the age and marital status of the victim?

0 Think about this, do vou have less love? less compassion? less affection? or less connection to your

family members when they become 18 or even when they become 60 years old?

And finally, was it really the intent of the Wisconsin State Legislature (o implement an biased and

discrimninating law that denies equal protection that savs your loving son or daughter, over 17 vears

old and your single mother or father has ABSOLUTELY NO VALUE.

The Wisconsin Family Justice Network and the rest of the citizens of this state simply want a single
> Py g

standard of access to the courts and accouniability for all citizens. [t is a fundamental matter of equity
and equality; the current law is biased, discriminating and totally unfair and must be changed!

o



FACTS AND WHY
THE 180-DAY NOTICE RULE FOR MEDICAL MALPRACTICE FOR STATE
RUN INSTITUTIONS AND STATE PHYSICIANS
MUST BE REPEALED RETROACTIVELY (SB-70)
March 3, 2004

Madison, ‘Wf DDid you know that if you are treated by physicians at UW Hospital & Clinics or UW
Health/Physicians Plus and medical malpractice results in injury or death to your family member, vou
will not | he?y be able to bring & claim forward unless you have given notice to the state attorney genera
within 180 days after the event oceurs? The current statute allows for discovery after this Da%}
however, the most all the courts (case Taw) have made this to ggh to do. If you are late with your notice,
not only will 1t be difficult or impossible to ever bring a case, but you may never find out what really
happened, vou and your family will never see justice, and tbc, physicians won't talk and will never be
held accountable for any of their errors/mistakes. Wisconsin law favors state physicians over private
ones.  Did you also know that state-employed physicians do not have to pay medical malpractice
insurance? The state self-insures them. Private physicians cmd organizations remain outraged by this
and the 180-day notice rule.

»M,:

Again, Wisconsin families who have suffered the loss of a family member due to apparent medical
negligence have Tound the courthouse door slammed shut in their faces.

A group of Wisconsin families, made up of both Republicans and Democrats, who suffered the loss of a
family member due to apparent medical ne eghgence have been fighting hard to fix Wisconsin law. We
are a small group of families and we have few resources, but we must gel the message out to the
unsuspecting public, voters, media, and work with legisiators to get the law changed!

The focus of the Wisconsin Fanuly Justice Network (WFINj——growing since being formed five years
ago to over 45 families across the state—is now furning to the Stare Lems]mun, where Network
members are working to build bi-partisan support for the passage of the Wisconsin ‘Fami}v Justice Bill
ang now, the repeal of the 180-day notice rule for medical malpractice by state healthcare employees.
These are not political issues! Republicans and Democrats together should recognize that these
problems need fixing as soon as possible. We will work to get the retroactive repeal of the 180-day
notice bill passed by the legislature and signed by the Governor. Senator Fred Risser, a Democrat, has
agreed with Dr. Eric Rice, a Republican censtituent of Senator Riser, to again to whole heartedly
sponsor this vear’s bill. Last year, it passed the Senate by voice vote, but never was introduced to the
Assembly

people of this

The Wisconsin Family Justice Network suggests that once vou, as a representative of the -
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great State of Wisconsin, honestly consider the thoughis b
repeal of the 180-day notice for medical malpractice claims for state

< For example. how would you deal with the awful prospect of the loss of a loved one due to gross
medical errors at UW Hospital? After much grief, you finally get around to talking with an attorney
and then the attorney tells you how sorry he or she is, but you missed the [180-day notice deadline
and your potential legal claim is now likely void! You, like almost everyone, thought you had 3
vears 1o respond. This happens all the time to grieving families!



a  How would you react to the fact that you can’t get any legal representation because you are not
likely to have a case under this current Wisconsin law if vou are late with your notice of claim?

O Was it really the intent of the Wisconsin Siate Legislature 10 implement a biased law that dentes
Wisceonsin citizens their rights for justice and accouniability?

2 How are you ever (o know about the 180-day notice rule? Have vou ever heard of it before? The
public does not kiow. Cnec}\ out your constituents — ask them if they know. We would bet that
none do, except us and our close friends.

0 If you loose a loved one at the UW Hospital, do they tell you have only 180 dayvs to file a claim for
malpractice with the Attorney General's Off:éce? No. Of all the Torms one has 1o s zg i the
hospital, 1s there a form that you sign in the %@sp}‘zﬂ that says vou have 180 days to file a notice of
“tarra if the hospital were 1o ] erform “’}alp e? No!

o Private health care providers (HMO s 2ic a,nd UW co-mingle thelr emplovees at the HMO and UW
Hospital facilities. How do you really l\nom which physician 1s a UW employee and which one is
with the HMO private provider? Which ones do you give notice to, if vou knew of the rule?

o If medical malpractice occurs, It seems {o take forever to get a copy of the medical records. This
cuts into your time to assess and decide if you have a claim or not with the 180-day rule. We don’t
need to be filing notices of claim if we are not sure! Time is needed to assess the medical records
and have other expert p%vqiciam review what happened.

o For sure, the 180-day rule is likely never to be known by a grieving family.

2 One should believe that there should be fairness and equal protection under the law for all
Wisconsinites. regardless of what hospital they go to, but is not currently the case.

2 It’s obvious that this law is aligned to protect the insurance cowpm;es and the UW physicians; not
the patients and their families. The law is biased to benefit state employees and state-run medical
facilities.

2 Private physicians are outraged

ot ¥

-~
i

o

by this discrimination and that the State self insures them at 10 cosi.

The Wisconsin Family Justice Network and the rest of the citizens of this state simply want 2
standard of access to the courts and u{:b@hﬂidﬁﬁi‘[}' for all ciuzens. 1tis a fundamental matte of equity
and equality; the current law is biased, discriminating and totally unfair and must be changed! The
retroactive repeal of the 180-day notice for stzie n @Jica empliovees needs to be made ASAP so more
people are not totally defeated by this unfair and biased favoritism.







EDITORIALS & LE¥TYTERS ® COWMMENTARY

to liability crisis

IVSICIANS IN STATES RECENTLY RAN

[}

cking up and moving thelir practices to Wis-
ba safe haven for two decades as a stale with
noneccnomic damages awarded Iin melprac-
ita. At least twas — untll fwo months ago,
%t (he Wisconsin Supreme Court stripped the
state's doctors of that protection.
In 243 decision, the court said it 4idn't see 3 con-
nection hetween the adiustable cap — which stood at
; $445.775 af the Hme of the rling — and the legislative
intent of “compensating victimes of medical maliprac-
tice fairlv.” But s falr Jaw would ensure that plain-
tiffs aren’t paid too litle and dociors don’t pay too
much. Without caps, though, ihe svsiem zoes off kil
fer, with plaintiffs’ lawvers aliming to lead juries ic
return irrationally large verdicts.

An e maiority of lngtices said the idn't soe a

I8 oIy Ol ] ey alansee a
specific connection between the cap and the ea that
it keeps Hability bisurance premiums low.

They didn’t see g connection? The AMA 1ists 20
states in the midst of a medical liability insurance
crists, with rates that have doctors retiring early,
discontinuing high-risk procedures or fieeing to an-
other state with a betier insurance climate. Only six
states make the AMA's "OK" list. The thing those
states have — or should we sav Acd — In common
Wa$ & Cap On nNOTeconomic damages,

Wisconsin has been “OK” since the list's incep-
tion in June 2002, The guestion now is whether it can
remain OK.

It can. But lawmakers st the state and federal level
nead to act guickly. They need 1o pass noneconomic
damages caps.

At the state level, doctors and some politiclans are
: doing their part 1o bring back the cap.

The Wisconsin Medical Society created a2 Web siis
(hitp:? fwww. keepdoctarsinwisconsin.org /) that in-
forms residents what couwld happen if the stale gous
without a cap for too long, In addition, State Assem-
bly Speaker John Gard formed a task foree to study
the issue. Already citizens are behind the cap, with a

medical society and Wisconsin Hospital Assn. poll
showing that 66% of 500 likely Wisconsin voters
agread that the state should cap noneconomsic dam-
ages “to prevent both higher health care costs associ-
ated with frivolous lawsuits and unnecessary med-
caliecting”

Legislation is expected to pass the Republican-
dominated Legislaturs by Thanksgiving. But it is un-
clear whether the state’s governor, a Demoerat,
would sign a bill If he does, doctors want o prevent
the court from tossing cut the cap again, $0 WHMS is
pursuing a constitutional amendment that would
deem the cap legal.

Of course, if Congress wouid pass nationsl torirs-
form, it would stop this state parchwork of laws that
are z determining facior of where some dociors set
up practice. The House repeatedly has passed legisla-
fion with 2 €50.000 noneconomic damages cap, most

bets

o
o
=1

recently approving & bill in July. But proposals have
stailed in the Senate again and again, and it looks
Hke the latest effort is going nowhere again this yvear.

Insurance raies didn’t go up in Wisconsin over-
night. But setilements are already up.

There’s one report of 2 plaintiff lawyer who had
reached z seftiement agreement a week before the
state Supreme Court decision now calling the defen-
dants back and saying he would settle only if the
agreed-on amount was doublad. Alss, those seeking
to recruit doctors already are reporiing that theyre
gefting questions from physicians concerned about
what Insurance rates will do in the coming vears
without caps.

Before Wisconsin becomes the Hability wasteland
that 20 other states are, it's time for the state govern-
meni again 1o pass tort reform that includes a cap
that wiil be held constitutional and keep Wisconsin
as a place physicians can go for shelter from high
medical ligbility premioms.

Better yet, Congress should pass tort reform so
dociors can practice where they want, not just where
the insurance rates are affordable because a state has
anoneconontic damages cap. ¢
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Fixing what the Supreme Cour

it was barely two vears ago when a Congressional aide fram Hhinois
called the Wisconsin Medical Society to ask, "What are vou people
doing over there?

gning to Wisconsin,

Une by one, our doctors are jeaving here and

e

The truth is we weren't doing anyvthing at that moment. it was Dinar-
tisan efforts begun 30 vears ago that helped Wisconsin become a
maznet for doctors from other states, imcluding
coming to our state because they either couldn’t afford to pay enor-
mous insurance premiums or they were unable to find an insurance
company to cover them in flinols at any price. In fact. the [ast two
brain surgeons in Southern Hlinois left last year, reguiring severely
injured patients to be airlifted to Missouri. Luckily, they were
recently able to recrult one replacement.

$)

fHinois. They were

Wisconsin hasn't had these problems because our state had been
progressive. We addressed the factors that drive sky-high premi-
ums, while also assuring that patients injured through medical neg-

¥
i

ligence receive all of the compensation necessary 1o cover hospital
bills, lost wages and other tangible economic josses,

2 V. L S e oy YR v gy b
U0 T JUlY 1A, the Wisconsi

that turned everything upside down. In a 4.3 decision, the Court
threw out the cap on noneconomic damages in medical Hability
cases. These are the awards lor pain and suffering, foss of compan-
tonship and other emotional scars that are impossible to quantify.

supreme Court announced a ruiing

This means Wisconsin now has no Hmits whatsoever on awards in
non-governmental medical Hability cases, which may mean higher
health costs, more lawsults, larger judgmenis and rising insurance
premiums to cover the heightened risk. The most important result,
though. is that it mayv become more challenging to find doctors who
perform high-risk procedures. This is a big concern for smaller com-
munities and inner cities, where we aiready have a physician shortage.
It also may mean early retivements or doctors leaving for other states,

But we don't have to let this happen in Wisconsin. Read this issue
of Your Doctor. Your Health. then log on to keepdoctorsinwisconsin,
org and get involved. The most important thing vou can do is let
vour legisiators know that vou support efforts to pass a new limit on
noneconomic damages that will survive constitutional muster.

Mark K. 8511{11;%9

President, Wisconsin Medical Society
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By Steve Busalacchi

The Wisconsin Medical Sodety has created wwwy,
keepdoctorsinwisconsin.org to educate and empowsr the
public so atizens can support public policy that pravents
medical liability problems from handoufling our healt
system.

To awcomplisty this goal, informed patients will nesd to join
with the medical community and fet aav!mafmrs and the
Governor know how they Teel, just as Ctizens did in #Hlinos.
Following a public outcry for 'efom ilincis Governor

L Rod Blagojevich signed legislation in August estabiishing a cap on

oo noneconomic damage awards and other reforms. The leaders of Carbondale, 2 small

@ community in southern iifinois, were so concerned that they passed an ordinance that
"f‘“‘““’ creaied a local it on medical hability awards.

L)

@ “This issue became the central and deciding facior in a Supreme Court justice election
s and it forced the Legisiature 1o fsm ily address the issue,” said Mayor Brad Cole, of

ff;;‘”f Carbondale &t a news conference August 25 in Madison. His community lost both

‘;?f:w neurosurgeons who had served the southern third of the state when liability costs

ket exploded there two years ago. Tragically, one of Cole’s friends had 1o be airlifted 1o

(i Missousi following a head injury because there wasn't a surgical specialist available locally
v anyrnore. She died from her injury.

;‘;i www keepdociorsinwisconsin.ong offers information about the exodus of physicians from

o other states without a Cap, what volers can do 1o bring a cap back and the opporiunity

:{? to become part of the campaign to keep doctors in Wisconsin. The siie also contains &

. tremendous amount of cther information, induding the latest results from a statewide

:*"’-; survey in mid-August of what fikely Wisconsin voters think about the Supreme Court’s

ruling and an audic He of Mayor Cole from the news conference,

Until then, though, hospital administra- If Oregon’s
tor Sandv Anderson savs she doesn't know
what to say to prospective physicians she's
trving to recruit for raral St Clare Hospital
in Baraboo. "I interviewed two orthopedic
surgeons in the past two weeks to come to
Baraboo and the {irst question that came out
»f their mouths was, "What is \nscomm doing
about the new Supreme Court action?”
Anderson savs she’s short orthopedic sur-
and hates to think what would

5 experienceis & guide, Wisconsin
wotld be wise to address this pre bkm 3001-
er rather than later. Doctor Kathe Merrili
oredicts Wisconsin will see serious cracks
in the health system in two to three vears if
the cap on jury awards isn't reestablished.
She warns that once doctors stop practicing
certain high-risk procedures, there's no mm~
ing back.

“The extra training invelved 1o update

eons now and prove your skills is just bevond what

5
happen if family doctors stopped delivering
babies in her community. “In fact, in Baraboo,
every single baby is delivered by a family
practitioner and that's true for most rural
hospitals,” added Anderson.

most people are able and willing to do.”
explains Dr. Merrill. “Probably once people
stop doing obstetrics thev'll never do it
again. You'll have to recruif new ones to do

.

"




Legislation as good as its advertising

By Congressmaon Mark Green
f

admit i 'm occasionalk

|
yoguiity m’ something we

1o dor over-exaggerate the
effects of legisiation. Those
of us in the political arens

L

often use a bit of hvperbole

when we are 1gu?‘zg aboul

tdeas.  Suddenly, rather
inconsequential pm;}(}saig

become either panaceas or
oat

your point of view.

astrophes depending on

However, sometimes
tion is as good : ¢
Ten years ago, when [ was in
the State Assembly, [ authored the law that. among
other things, placed a cap on noneconomic dam-
ages in medical ability cases. | argued that caps
were critically impoertant for both the survival of the
Fund

x5 advert

Injured Patients and Families Compensation
and access 1o guality health care.

Of course, there were 1ots of great reasons for our
legisiation~including curbing frivaious
by trial atiorneys hoping to win the “lawsuit jot-
tery,” But there wers two overriding arguments
we used i advocating for the cap in 1995, First,
that many doctors. n high-risk
speciaities, would guit thelr practice or e
f rapidly escalating mal

fawsuits

especially some in

ve
Wisconsin because of
practice insurance rates. Second, that our state’s
heaith care costs were being artificially increased
through these high premiums and the other costs
of “defensive medicine.”

Let's see if our rhetoric back then matches today's
reality.

Ten vears ago. some doctors told me they'd soon
have to retire or look elsewhere 10 practice medi-
cine. Our rural areas, in particular. were in dan-
ger of losing important specialty practices—iike
ohstetrics. Today's goad news is that not only have
the caps reversed the risk of doctors leaving the
state, but they've actually become a recruiting tool

for chinies and hospitals inirying to bring g

i
—
(T
£
B

sicians here to practice.

That means there are more doctors saving lives

ned helping peopie get well in Wisconsin EVL» met
doctors who fold me they recently moved here
almaost entirely because of the efforts Wisconsin
takes 1o control md.g -actice premiums. Ask their
patienis—oetier a:,is their patients’ families
and friends—if hese physicians” decision 1o move
1o Wisconsin has made a difference in their lives.

&

Back in 1995, we argued th

ere rapidly incre
ing malpractice prery

at health care costs
asing not only because of ris

premiums, but also because of
the unnecessary tests and procedures that some
felt {i riven to consider as parf of “defensive medi-

cine” Treatment decisions should obviously be
s(}jeiy based on sound f‘-’}éf*(‘a% ‘udgmemwnet

(RN T

an effort to build a defense agains
1}}'&(1%%(‘,6 claims.

t potentiai mal-

Now, no one is going o argue that health care
costs aren't stll rising too high and 100 quzskiy_ yut
can vou imagine what those increases wouid be
like if we return to the days of unlimited lability?
Unfortunatety, we may soon find out,

Aflin all, | couldn't have asked for a better result
than what we've seen the past 10 vears. The non-
economic damage cap has wor i\ed as well, i not
hetter, than we promised back in 1995,

Sadly. all that we've accomplished with our leg-
islation is in jeopardy because of the recent
Supreme Court decision. As the ariginal author of
the medical malpractice cap, T am very proud our
work has delivered such wre"t resuits.  hope our
leaders in Madison recognize the success these
caps have had in our state and work quickly to
reinstate a strong lability cap.

It we fail, we're likelv to once again see doctors tlee-
ing Wisconsin for states that value quality medical

care more than frial lawyers’ bank accounts.
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Voters Agree

Survey reveals broad support for caps on noneconomic damages

in voters support limits on intangible awards {or dam-
ages like pain and suffering in medical Hability cases, according
: ewide poli sponsored by the Wisconsin Medical Soci-
ciety) and the Wisconsin Hospital Association.

When asked whether Wisconsin shouid cap noneconomic dam-
to prevent higher health costs associated with frivolous law-

suits and unnecessary medical testing, a clear majority agreed.

Public Opinion Strategies surveyed 500 likely Wisconsin voters in
August. The poll found a majority want the cap on noneconomic
instated. despite the Wisconsin Supreme Court's July

damages
ruling that the state's decade-old cap is unconstitutional.
“H's clear that voters understand the connection between un-

limited awards and the consequence of higher health costs.”
said Susan Turney, MD. Society EVP/CEO.
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Statewide crisis leads to local action

D$'
33

of mine sustained a brain
injury from falling down
the steps of her home. She
suffered a fraumatic
that 3*:6:6‘7(’5.63(} a
nmediate attention,

flown

jury
neurasur-

had to be
108 mileg

but Sh{f

AW AY,

out of state o S5t Louis,

I

helfore she could be treated.

The unforiunate situation
fe L

departure of the region's

in Carbond was the

only two practicing neuro-
surgeons. Who knows what could have hap-

ened 1o save her e i we had not been without

those valuable medical specialists.

When they decided 1o close their doors and relo-
fe maipractice
insurance rates. it left the lower third of illinois

We also Degan to see

cate to states with more favorab

without & DEUrosurgeor.

the same trend of doctors leaving town in other

specialty care fields. such as obstetrics and

SYIIECC

Medical malpraciice insurance reform isn't the
typical city council agenda item for a smail town
in southern llinois
with the standard

water and sewer lines and road projects.

More often, we are dealing
issues of police and fire ser-
vice,
But just more than & vear ago, out of near des-
reration from the lack of attention by the Hlinois
(eneral Assembly, City Council

took action.

the Carbondale

Without any substantive remedy from the state,
we adopted a local ordinance under our home
rule authoritv to regulate medical malpractice

suits, The City Council enacted caps on noneco-

rad Cole

normic damages that mav be awarded

.ﬂ»\w«

sged to have occurred in €

Surther, in an effort to end the court

that often takes a lawsull away from iis local ori-

aint to a friendhies ;u; Dook. a venue restriction
was instituted. This restriction still w u? How due

process and equal treatment under the law, hut it
that i the alleged incident happened

the malpractice

will require

suit has to be

in Carbondale,
fileg in this countv.

Navse

maves W{')uié ST

"f

v the Hiincis |

we Took

,.,
i
i

date—our ordinance rema

Ao realize that this

-

itself, but our local steps were ﬂ}e‘ amah st to get

real attention to the issue and to start the momen-
fum toward genuine reform of the problem on a
Directly because of our efforis, |
sur focal

broader scale.
think. and combining the hard work of
health care svstem, we have now seen the new
and the

hire of a neurosurgeon in Carbondale,

trend of doctors pullingup roots has calmmed.

Unfortunately. this came ioc late [or several peo-
pie in
medical attention but ¢o
accident or other severe meoic:ai
10 one else will ever have o

the area, including my Iriend, who z‘;es}ded

i not

in times of an

trauma. Hopefuliy,

be in that same situation when a friend or family

member needs care. And, hopefully again, mayvhe
t of the I¢

our action will be part ng-term solution

to the overall issue of medical malpractice insur-
ance reform.
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Keep Doctors in

A doctor where and when you need one. Whether a tragic accident or the birth of
a baby, vour concemn shouldn’'t be how far it is to the specialist you need. Bul
a recent State Supreme Court ruling means healith care may get a lot
more expensive for everyone in Wisconsin, and physicians may no
tonger be able to afford to practice here. Help ensure your family

has access to care. Visit www.keepdocot




