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TO: MEMBERS OF THE-SPECIAL COMMITTEE ON DISCIPLINE OF
HEALTH CARE PROFESSIONALS

FROM: David I. Stute, Director i ‘ !‘

The next meeting of your Committee is scheduled to be held on Tuesday, February 9,
1999, at 10:00 a.m., in Room 225 Northwesl, State Capitol, Madison.

Enclased for your revww in advancc of that meenng are the faliowmg

1. The Summary of Proceedings of thc J’anuary 20, 1999 meecting.

2. WLCS: 0014/P1, relating_'tp_the purpose of the medical examining board, directing
the medical examining board to establish priorities, factors to identify physicians in possible
need of investigation, time lines for the disciplinary process and to give notice to physicians and

their places of employment in connection with the disciplinary process.

3. WLCS: 0015/P1, relating to making available to the public certain information on the
education, practice and disciplinary history of physicians and granting rule-making authority.

4. WLCS: OOI'JIPI relating to the practice of alternative medicine by a physician. -

- 5 WLCS"E':@OQE‘/? Lz .'}@ﬁ:... to :"":'atmv iherapcuz;c*j;-mzsadvantur&s on. car{zﬁc';__i es. Of:*:':.
death and pmvzd;ng’ information to the medical examining board. =

6. WLCS: 0022/P1, relating to disclosure of certain health care services review records
and information to examining or licensing boards or agencies.

7. Executive Summary: Strengthening Consumer Protection: Priorities for Health
Care Workforce Regulation, Task Force on Health Care Workforce Regulation, Pew Health
Professmns Comumission (October 1998), submitted by Public Member Richard G. Roberts,
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d.. Memo No. 8, Issues Relating to Medical Eiamining Board Disciplinary Procedure
(lanuary 12, 1999) '

Mr. Dyke reviewed Memo No. § for the Committee.

Regarding the need for statutory language on time lines, Ms. Wolverton urged a draft
requiring the MEB to develop time lines and to advise a physician when information concerning

* possible unprofessional conduct or negligence in treatment is being screened. She commented
favorably on the time lines contained in the DRL's draft policy on timeliness in the enforcement
complaint handling process. She also suggested that the MEB be directed by statute to advise a
physician’s places of practice when a case reaches the legal action stage, i.e., the formal com-
plairt stage.

| The Committee discussed the establishing of priorities by the MEB. Cases involving
" death, serious injury, sexual abuse of a patient, physician impairment and felony conviction were
. identified as high priority cases. The Committce requested staff to prepare a draft directing the
" department to establish-a priority system and to link the priorities with the MEB purpose
langhage. Jack Temby, ‘Administrator, Division of Enforcement, DRL, noted that the MEB
establishes priorities at the screening stage each ‘month under the current case handling process
and also noted that 1997 Wisconsin Act 311 requires priority be given to cases involving death.
Representative Seratti suggested that cases involving injuries that affect quality of life and result

in substantial damages also be given priority.

| The Committes discussed the issue of a time line for an administrative law judge (ALT)
~ to cpmplete his or her decision and whether a requirement similar to that contained in current
- supreme court rules for decision-making by circuit judges should apply to ALJs: No Committee .

_.r&*:dmjzﬁ‘én‘daﬁbﬁ”:was:_f{;énhc_dt_r_iiné from the discussion, -

€. Me}#_o No. 6, Issues Rngtfn_g to. Medical Examiners: Death Certificate Completion and
. Reporting to the Medical Examining Board (January 12, 1939) '

| Ms. Rose reviewed Memo No. 6 for the Cornmittee.

The Committee discussed the issue of whether a separate checkoff should be provided in
_the |death- certificate for Therapeutic-related deaths. - Ms. Rosenberg. indica ed that the family
 information and recommend that the Committee follow Dr. Jensen’s

would benefit from such informa

recommendation from the previo

aid that the information can be __c‘_';_f;;:;j_fc_:d as
“misadventure” ot be used because it is

n :‘.35

Regarding reports by medical examiners and coroners o the MEB, Ms. Schultz said that
a rgport to the ‘MEB is appropriate. Ms. Wolverton raised the issue of the goal of 2 reporting
reqpirement. Ms. Rosenberg said that if the death certificate is amended as proposed, the MEB
sholild be informed when a death certificate indicates a therapeutic incident,




DHCP: Death Certificates . WLCS: 0021/P1

LR:ksm:wu:ksm | 2/03/59

I | AN ACT to amend 69.18 (2) (f) 1.: and to create 69.18 (2) () 4., 69.18 (2) (g) and
2 979.01 (In) of the statutes; relating to: indicating therapeutic misadventures on

3 certificates of death and providing information to the medical examining board.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Sfollows:

JOINT LEGISLATIVE_COUNCIL PREFATORY NOTE: Under current s. 69.18
(2) (@) 1., stats,, if a death is the subject of a coroner's or medical
examiner’s determination under s. 979.01 or 979.03, stats., the coroner
or medical examiner or a physician supervised by a coroner or medical
examiner in the county where the event which caused the death occurred
shall complete and sign the medical certification part of the death
certificate for the death and mail the death certificate within 5 days after
the pronouncement of death or present the certificate to the person
responsible for filing the death centificate under sub. (1) within 6 days
after the pronouncement of death, .

1. A person signing a medical certification under paz. (b), (c) or (d) shall
describe, in detail, on a form prescribed by the state registrar, the cause
of death, show the duration of each cause, the sequence of each cause if
the cause of death was multiple ‘and, if the cause was disease, - the
evolution of the disease. The person shall describe a disease in medical
terms and ‘may not limit the description to symptoms or conditions
resulting from disease. If the cause of a death is medically certified
under par. (d), the coronmer or medical examiner shall describe any
violeénce related to the cause of death, its effect on the decedent and
whether it was acbidcntgi, suicidal, homicidal or undetermined.

2. If a person signing a medical certification under par. (b), (c) or (d)
fails to satisfy the requirements of subd. 1., the medical certification
shall be deemed incomplete and unsigned and may be returned to the
person for completion.

3. A person signing a medical certification under par. (b), (¢) or (d) shall
note on the certificate if the cause of death of the subject of the
certificate is unknown, undetermined or if the determination of the cause
of death is pending and shall submit to the state registrar within 30 days
after the pronouncement of death an amendment to the medical
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cez‘tzﬁcauon whmh satisfies the reqmrements of subd. 1., except that such
amendment may exclude IBformat:on which is unavailable pending the
dctamnatmn of an mqucst under s. 979: 04

SEC’I’!{)N 1, 69 18 (2) (f) 1 of thc statutes is. amcndcd to read

69, 18 (2) (f) 1 A person swmm 2 znechcal ccmﬁcauon undcr par. (b) (c) or (d) shall

élescrxbe m detml on. a form prescnbcd by the state regzstrar the causc of death show the

i

uration of cach causc thc sequcncc of each cause 1f :he cause of death was multiple and, if
the cause was dzscasc the c:vc}uzxon Gf the dzscase The person shall describe a disease in

nedical terms and may not hm;t ihe de:scrzpncan to symptoms or conditions resulting from

ey

CL

isease. If ﬂle';':aus;:'of a 'éeaih’ is n’;'eéac'al_ly certified under par. (d), the coroner or medical
examiner shall .;dés_c:ibg any x.fio'lénbe rciatgd {6 the cause of death, its effect on the decedent

and whether it was accidental, suicidal, homicidal or undetermined. If the cause of death is

i

nedically certified under par, and the coroner or medical examiner determines that the

eath resulted from a theraneutic misadventure, the manner of death shall be indicated as

ICs.
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accidental and the certificate of death shall additionallv indicate that the death was 3

therapeutic misadventure,
SECTION 2. 69.18 (2) (f) 4. of the statutes is created to read:

69.18 (2) (f) 4. In this paragraph, “therapeutic misadventure” means a death which
resulted from a medical procedure which was done incorrectly or which resulted from a drug
given in EITOr.

SECTION 3 69 18 (2} (g) of the statutes is crcated 0 rcad

for the mdxcation of a death resulting from a therapeutic misadventure as defined in par. (f)
4. This indication shall be made in addition to indications of the manner of death or cause of
death on the certificate of death.

SECﬁON 4. 979.01 (In) of the statutes is created to read:

la death resnltcd frorn a therapeutzc nnsadvcnture as dcfincd ins. 69 18 (2) (f) 4., the coroner

' J:'{,-_Statc of Wisconsm Center for Hsalth Statisti ,are reportabie under this
. draft, *“Other_ﬁzerapeutzc—related deaths, such as those resulting from
 complieations of . ‘Surgery, prescription dmgs or other . medxcal-
procedtzrcs,_"; ot Tepottable: undcr this draft, Is thas what the*--' '
©committee intended? .

69 18 (2) (g) The statc registrar shall modxfy the form for cemﬁcate of death to aﬁow 5

979 01 (ln) Ifthe coroncrormechcal exammerdeternunes, unders 69 18 (2) (f) 1 that'_- L

or medical examiner shall report this information to the medical examiningboard.




JOINT LEGISLATIVE COUNCIL

SUMMARY OF PROCEEDINGS

SPECIAL COMMITTEE ON DISCIPLINE OF HEALTH
CARE PROFESSIONALS*

Room 415 Northwest, State Capitol
Mamson, Wisconsm

10:00 am. - 3:07 pm.

[The foilr.:wmg isa summary of the March 11, 1999 mecnng of the Spcmal Commttce on Discipline of Health
Care Professionals, The file copy of this Summary has appended to it a copy of each ‘document preparcd for or
submitted to the Ccnmune.c dunng the meeting. ' A tape recording of the’ meeting is retained for two years by the
Leg1slat;vc Counc.z} Staﬁ’ in its oﬁice at Sm:c 401; One East Mam Strcet, Madzson Wisconsm}

COMMITTEE MEMBERS Sen. Joanne Huelsman, Chairperson; Rep. Grccrg Underheim,

PRESENT: Vice Chairperson; Sen. Fred A. Risser, Secretary; Reps. David
Cullen, Frank Urban and Sheldon Wasserman; and Public
Members Dr. Kermit Newcomer, Jerry Noack, Susan
Rosenberg, Barbara Schultz, Janet Schulz and Mary K.

Wolvctton
COIV,’LMITIEE I@EIVEBERS o .Rep Lﬂ;rame Seratt; and Publxc Members Kc:th R Chfford
. EXCUSED: " - " Candice Freil and Prof. Richard'G. Roberts.
COUNCIL STAFF PRESENT: Don Dyke and Laura Rose Senior Staff Attomeys
OTHERS PRESENT Gma Denmk~€hampzon, Wisconsm Nurscs Assoc:at_lon,

Madison; Jack Temby, Administrator, Division of
Enforccmcnt, Department of Regulatzon and Licensing; and
Others.

*ATTENTION: THE NEXT MEETING OF THE SPECIAL COMMITIEE ON DISCIPLINE OF HEALTH
CAREPROFESSIONALS WILL BE HELD ON TUESDAY, APRIL 20, 1999, AT 10:00 A.M.,
- IN ROOM 328 NORTHWEST, STATE CAPITOL, MADISON.




- reporting therapeutic-related deaths to the DRL. Dr. Newcomier said thatit-was often.difficuit to

COMMITTEE DISCUSSION
[AGENDA ITEM 3]

a.__WLCS: 0021/,  relating 'to. indicating o certificatss o 7

therapentic-related and providing information to e department of regulation and licensing

Laura Rose noted that WLCS: 0021/1 had been redrafted to reflect Committee discussion
of the previous version of the draft. Shﬁﬁsaid;‘.'th'éx-éfnﬁd@r;-the.._surrent.f,dfaft,::'ai-l-:i:therapeu-tic;-mlat_:d
deaths must be reported to the Department of Reguiation and Licensing (DRL), not just.deat
involving therapeutic misadventures.

Representative Urban asked how the requirements of the draft will affect national report-
ing of death statistics, Ms. Rose responded that the riew reporting requirements in the draft are
- for state purposes only and that they are.not part of the uniform reporting-form used nationally.
" Representative: Urban ‘also asked whether the proposal ‘will have a fiscal ‘effect. Ms. Rose .

responded that it will: revisions in the forms and in computer programs will be required as will-
- some educational ‘effort, ~Representative Urban suggested that a fiscal estimate be obtained
before the draft proposal is submitted to the Legislative Council for its consideration.

Ms. Wolverton expressed concern about amending s. 979.01, Stats., to require therapeu-

tic-related deaths to be reported to coroners and medical examiners. She said that s, 979.01 puts
the burden on institutions rather than on physicians and that it should be on the latter. She said

that the draft should be revised to allow coroners and medical examiners to indicate whether a
therapeutic-related death has occurred and then send.that information to the DRL. '

 Ms Rosenberg said that the purpose of the draft is to provide an additional step of

interpret a cause of death in connection with reporting requirements but that he has.no solution: .
#for this probiem.‘___Rep;gSéntative Urban said that the Committee should be focusing on death.
certificates that are signed by a coroner or medical examiner. | e
. Staff was requested to redraft WLCS: 002171 to: (1) require coroners and medical
examiners to make the determination whether a death is therapeutic related and complete the
death certificate in this regard (this requirement will apply only to the types of deaths currently
required to be reported to coroners and medical examiners under s. 979.01); and (2) forward a

copy of the death certificate that indicates a therapeutic-related death to the DRL.-

b. WLCS: 0014/P3, directing the department of regulation and licensine and the medical
examining board o establish priority discinline cases for health care professionals, factors to
identify health care professionals in possible need of investigation and time lines for the
kealth care professional disciplinary process and requiring notice to health care professionals.
complainants and their places of employment in connection with the disciplinary process

Don Dyke explained changes made by WLCS: 0014/P3 to the version of the draft
previously considered by the Committee.” He noted that the DRL continues to have concerns
with the proposal, including: (1) the cumulative effect on the department’s work load and the
consequent effect on the ability to process cases; (2) the possible adverse impact on some cases

-4 .



(:Tan rary 12, 1998}

VMemo No. 8, Issues Relating to Medical Examiﬁiiig"'Board Disciplinary_Procedure

Mr. Dyke reviewed Memo No. 8 for the Committee.

Regarding the need for statutory language on time lines, Ms. Wolverton urged a draft

requiring the MEB to develop time lines and to advise a physician when information conceming

* possible unprofessional conduct or negligence in treatment is being screened. She comrmented
favotably on the time lines contained in the DRL’s draft policy on timeliness in the enforcement
complaint handling process. She also suggested that the MEB be directed by statute to advise 2
physician’s places of practice when 2 case reaches the legal action stage, ie., the formal com-
plaint stage.

“The :Coninzi_tt:;_di_scussed the establiéhi_zag__of-.-pﬁo'ritics-’n_y the MEB. Cases involving

death, serious injury, sexual abuse of a patient, physician impairment and felony conviction were
identified as high priority cases. The-Conunittec-:equss;s_d-_i_staff_'idprepara a draft directing the
department to establish 2 priority system and to link the priorities with the MEB -purpose
langhage. Jack Temby, Administrator, Division of Enforcement, DRL, noted that the MEB
establishes priorities at the screening stage each month under the current case handling process

and

Llso noted that 1997 Wisconsin Act 311 requires priority be given to cases involving death.

Representative Seratti suggested that cases involving injuries that affect quality of life and result
in substantial damages also be given priority.

. The Committee discussed the issue of a time lmc for an administrative law judge (ALT)

' to complete his or-her decision and whether a requirement similar to that contained in current

* supreme court rules for decision-x aking by circuit judges should apply to ALIs. No Committee
recommendation was forthcoming from the diseussion, oo il

a 19
req!
sho

| Ms'..-Rose rcviewcd M'emo'f No;_-ﬁ for the Cdmnﬁttée.

The Committee discussed the issue of whether a separate checkoff should be provided in
death certificate for therapeutic-related deaths. Ms. Rosenberg indicated that the family

would benefit from such information and recommended that the Committee follow Dr. Jensen’s
recommendation from the previous meeting. She said that the information can be coded 2s
accidental. Ms. Wolverton suggested that the terrn “misadventure” not be used because it is
judgmental and that a term such as therapeutic-related is preferable.

Regarding reports by medical examiners and coroners to the MER, Ms. Schultz said that
port to the MEB is appropriate. Ms. Wolverton raised the issue of the goal of a reporting
lirement. Ms. Rosenberg said that if the death certificate is amended as proposed, the MEB
11d be informed when a death certificate indicates a therapeutic incident.




COMMITTEE DISCUSSION
[AGENDA ITEM 3]

L@ death is

CSE 002171 relating 4 indicat Ll o] de '
epartment of re?uldﬁon'-and--fiicenging

Leutic-related and providing information to

_. R@p:gscnt:aﬁvg Urban asked how the réquizféxi;é_r;ts of the draft will affect national report- -
ing of death statistics, _;M:s_'_.'_-Rc::s'c_ -re_spgndg'd;:hjat';i;g new reporting Tequirements-in the draft are

b WLCS: 0014/P3, directing the department of regulotion and licensing and the medical

examining board to establich priority discipline cases for health care professionals. factors to
identify health care professionals in possible need of investieation and time lines for the
health care professional disciplinary id reg ' health care professionals.
complainants and their places of employment in connection with the disciplinary process

Don Dyke explained changes made by WLCS: 0014/P3 to the version of the draft
previously considered by the Committee.” He noted that the DRL continues to have concerns
with the proposal, including: (1) the cumulative effect on the department’s work load and the
consequent effect on the ability to process cases; (2) the possible adverse impact on some cases

-4.
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The Special Committee on Discipline of Health Care Professionals recommends the
following proposals to the Joint Legislative Council for introduction in the 1999-2000 Session of
the Legislature:

* Key Provisions |
R .:ReQuife's"thé Depirtrhcnt of Regulatidﬂan& Lxcensmg (DRL) to develop a "s&steﬁi’ to
establish the relative priority of cases involving possible unprofessional conduct on the part of a
health care professional. :

2. Requires the DRL to develop a system for identifying health care professionals who,
even if not the subject of a specific allegation of unprofessional conduct, may nonetheless
warrant further evaluation and possible investigation.

3. Requires the DRL to notify a health care professional’s place of practice or employ-
ment when a formal complaint alleging unprofessional conduct by the health care professional is
filed.

4. Requires the DRL to give notice to a complainant and a health care professional .
when: (a) a case of possible unprofessional conduct by the health care professional is closed
following screening for a possible investigation; (b) a case of possible unprofessional conduct by
the health care professional has been opened for investigation; and (c) a case of possible unpro-
fessional conduct by the health care professional is closed after investigation. In addition, DRL
is required to provide a copy of the notices under (b) and (c), above, to an affected patient (when
the patient is not also the complainant) or the patient’s family members.



4.

5. Requires that a patxent or chent who has been adversely affected by a health care
professional’s conduct that is.the subgect of a state disciplinary proceeding be given opportunity
to confer with the DRL’s prosecuting attorney concerning the disposition of the case and the
economic, physical and psychofoglcai effect ef the unprofesszanai conduct on the patient or

* client.

6. Requires thé DRL to -estéblis_h guidelines for the timely completion of each stage of
the health care professional disciplinary procé'ss

7. Reqmres, if the DRL estabhshes panels of heaith care experts to review complaints
against health care professwnals that DRL attempt to include on the panels health care profes-
sionals who practice alternative forms of health care to assxst in evaluating cases involving
altematwe health care, '

8 Requlrcs by May 1, 2001 the DRL to submzt to: the chlslature a report on the
dlsczpimary process time hnes whlch were 1mp1ementcd by the - department as guxdelmes in
- Pebruary 1999, S _ o

9. Adds two pub}ic members to the Medlcal Examining Board (MEB), rééulnng ina
15-member MEB with five public members, nine medical doctor members and one member who
~ is a doctor of osteopathy. =

10. Authorizes the MEB 10 surnmanly }m'ut any credennai 1ssued by the MEB pending a
dlscapimary hearzng N

Authonzes the MEB to assess a forfcxture of not. more than- $1 000 for each vmiatzon -

- _'aga.mst a credentxa.l ‘holder found guﬂty of unprofcssmnal conduct {not including negligence in

treatment).

~12. Creates a staxe requlrement thai: repo,rts on- medical mai;:rax:tzce payments and on
professxonal review actions by health care entities, which’ currently must be submitted to the
National Pracntzcner I)ata Bank (NPDB) must also be subrmtted to the MEB in accordance with
the time limits set forth in federal law, A person or entity who violates the state requirement is
subject to a forfeiture of not more than $10,000 for each violation.

13. Provides that when a coroner or medical examiner receives a report of a death under
8. 979.01, Stats., and subsequently determines that the death was therapeutic-related, as defined,
the coroner or medical examiner must indicate that detenmnanon on the death certificate and
forward the mformatwn to the DRL '

* Votes

Senate Bill 317 consists of severai proposals that were acted on separately by the Special
Committee on Discipline of Health Care Professionals. The separate proposals that were com-
bined into Senate Bill 317 and the votes on those proposals by the Special Committee on
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Discipline of Health Care Professionals for recommendation to the Joint Legislative Council for
introduction in the 1999-2000 Session of the Legislature are set forth below.

‘WLCS: 0014/1, relating to directing the DRL to establish priority discipline cases for
health care professionals, factors to identify health care professionals in possible need of inves-
tigation and time lines for the health care professional disciplinary process and requiring notice
to health care professionals and their places of employment and to complainants, patients and
clients in connection with the disciplinary process (as amended): Ayes, 11 (Sens. Huelsman;
Reps. Undetheim, Urban and Wasserman; and Public Members Clifford, Freil, Newcomer,
Noack, Roberts, Schultz and Schulz); Noes, 0; and Absent, 5 (Sen. Risser; Reps. Cullen and
Seratti; and Public Members Rosenberg and Wolverton).

‘WLCS: 0060/2 relating to changing the composition of the MEB: Ayes, 9 (Sen. Huels-
man Reps. Cullen, Underhezm and Urban; and Public Members Clifford, Freil, Noack, Schultz
and Schuiz) Noes ‘3 (Rep. Wasserman; and Public Members Newcomer and Roberts); and
Absent 4 (Sen Rxsser Rep Seratti; and Public Members Rosenberg and Wolverton).

WLCS: 0067/1, relating to authorizing the MEB to summarily limit a credential granted
by the board: Ayes, 9 (Sens. Huelsman and Risser; Rep. Wasserman; and Public Members
Newcomer, Noack, Rosenberg, Schultz, Schulz and Wolverton); Noes, 0; and Absent, 7 (Reps.
Underheim, Cullen, Seratti and Urban; and Public Members Clifford, Freil and Roberts).

WLCS 0068/1, relating to authorizing the MEB to impose a civil forfeiture in certain
cases of unprofessmnai conduct: Ayes, 13 (Sen. Huelsman; Reps. Underheim, Cullen, Seratti,
- Urban and Wasserman; and Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz.
and’ Schuiz) Noes 0; and Absent 3 (Sen Risser; and Pubhc Members Rosenberg and Wolverw' :
ton). '

WLCS: 0101/1, relating to requiring reports which must be submitted to the NPDB to be
submitted to the MEB and providing a penalty (as amended): Ayes, 13 (Sen. Huelsman; Reps.
Underhe1m, Cullen, Seratti, Urban and Wasserman; and Public Members Clifford, Freil, New-
comer, Noack, Roberts, Schultz and:Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and Public
Members Rosenberg and Wolverton).

WLCS: 0104/P1, relating to including health care professionals who practice alternative
forms of health care in panels of health care experts established by the DRL: Ayes, 10 (Sen.
Huelsman; Reps. Underheim, Cullen and Seratti; and Public Members Clifford, Freil, Noack,
Roberts, Schultz and Schulz); Noes, 2 (Reps. Urban and Wasserman); and Absent, 4 (Sen.
Risser; and Public Members Newcomer, Rosenberg and Wolverton).

WLCS: 0021/2, relating to requiring coroners and medical examiners to indicate on
certificates of death when a death is therapeutic-related and to provide this information to the
DRL: Ayes, 13 (Sen. Huelsman, Reps. Underheim, Cullen, Seratti, Urban and Wasserman; and
Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and Schulz); Noes, 0; and
Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolverton).
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At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce 1999
Senate Bill 317 (WLCS: 0147/1) by a vote of Ayes, 15 (Reps. Kelso, Bock, Foti, Freese, Huber,
Jensen, Schneider, Seratti and Stone; and Sens. Risser, Burke, Cowles, Erpenbach, Grobschmidt
and Robson); Noes, 0; and Absent, 7 (Reps. Gard and Krug; and Sens. Chvala, Ellis, George,
Rosenzweig and Zien).

1. Directs the MEB' to make available for dissemination to the public, in a format
estabhshed by .the: board 'specified information concerning a physician’s education, practice,
malpractice history, criminal history and disciplinary history. The costs incurred by the DRL in
connection with making physician information available to the public is funded by a surcharge
on the license renewal fee paid blenmally by physxclans hcensed in this state.

2. Requires administrative rules of the Department of Health and Family Services
(DHFS) to include procedures affording health care prov1ders the opportunity to correct health
care. mfonnation collecteé under ch 153 Stats

Senate Bill 318 combines two drafts separately considered by the Special Committee on
Discipline of Health Care Professionals. One of the drafts, WLCS: 0015/1, was voted on by the
Specxai Committee at its April 20, 1999 meeting;- subsequent 10 that mectmg, two remaining
issues related to the draft were resolved by the adoption of two amendments by maai baﬂot 'I‘hc
other draft mcluded in WLCS 9‘015/2 1s WLCS: 0034/P1. - The votes by the |

,. ] re Professionals to recommend the two drafts that were ‘combined to
create WLCS: 0015/2 to the Jcmt Leglslauve Council for introduction in the 1999-2000 Legisla-
ture are set forth below.

WLCS: 0034!?1 relating to procedures to provide an opportunity to correct certain
health care mformanon and providing rule-making authority: Ayes, 10 (Sens. Huelsman and
Risser; Reps. Urban and Wasserman; and Public Members Newcomer, Noack, Rosenberg,
Schultz, Schulz and Wolverton); Noes, 0; and Ahsem, 6 (Reps Underhenn, Cullen and Seratti;
and Public Members Clifford, Freil and Roberts).

WLCS: 0015/1, relating to making available to the public certain information on the
education, practice and disciplinary history of physicians and granting rule-making authority (as
amended): Ayes, 13 (Sen. Huelsman; Reps. Underheim, Cullen, Seratti, Urban and Wasserman;
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and _Pub_lic Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and Schulz); Noes, 0;
and Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolverton).

: At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce 1999
Senate Bill 318 (WLCS: 0015/2) by a vote of Ayes, 17 (Reps. Kelso, Bock, Foti, Freese, Gard,
Huber, Jensen, Seratti and Stone; and Sens. Risser, Burke, Chvala, Cowles, Grobschmidt, Rob-
son, Rosenzweig and Zien); Noes, 2 (Rep. Schneider and Sen. Erpenbach); and Absent, 3 {Rep.
Krug; and Sens. Ellis and George).



PART 11

COMMITTEE ACTIVITY

A. ASSIGNMENT

The Joint Legislative Council established the Special Committee and appointed the chair-
person by a June 24, 1998 mail ballot. The Special Committee was directed to study procedures
for imposition of discipline for alleged cases of patient neglect or unprofessional conduct by
health care-related examining boards and affiliated credentialing boards identified by the Special
Comumittee, for the purpose of ensuring that such procedures are effective, fair and consistent.

The memberéhip of the ..Special. Committee, appciziiéd'by a-September 4, 1998 mail
ballot, consisted of two Senators, five Representatives and nine Public Members.

A meinbershii: list of the Joint Legislative Council is included as Appendix 1. A list of
the Committee membership is included as Appendix 2.

B. SUMMARY OF MEETINGS

The Special Committee held seven meetings at the State Capitol in Madison on the
following dates:

© October8,1998 . TFebruary9, 1999
November 18, 1998 o March 11, 1999
December 18, 1998 April 20, 1999

January 20, 1999

At the October 8. 1998 meeting, the Special Committee received testimony from Marlene
Cummings, Secretary, DRL; Dr. Walter R: Schwartz, Chairperson, 'MEB; Mark Adams, Corpo-
rate Counsel, and John ‘La Bissioniere, Peer Review Consultant, State Medical Society of
Wisconsin (SMS). Secretary Cummings described the DRL complaint handling process for
cases of unprofessional conduct. She described recent DRL efforts to strengthen and expedite
the complaint handling process and provided data concerning complaints of unprofessional con-
duct and the disposition of those complaints. Dr. Schwartz outlined the current membership of
the MEB and discussed MEB involvement in cases of unprofessional conduct by credential
holders. Dr. Schwartz discussed common types of cases of unprofessional conduct involving
physicians and typical discipline. Mr. Adams described past initiatives by the SMS regarding
physician discipline. He also described the SMS Commission on Mediation and Peer Review,
which reviews complaints against physicians and recommends solutions. Mr. La Bissioniere
described the Statewide Physician Health Program of the SMS, which assists physicians in
dealing with alcohol and chemical dependency problems.
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The Special Ccnmnttee also bneﬂy revzewed a staff bncf on discipline of health care
professionals and a staff memorandum concerning recommendations of the DRL Ad Hoc
Enforcement Advasory Comxmttee concernmg time lmes for dlsc:plmary cases.

At the No gggbgr 18, 222 mceung, the Comnuttec received testimony from Richard
Roberts, M.D,, Depanmcnt of Family Medicine, University of Wisconsin (UW)-Madison Medi-
cal School; Steve Baker, M.D., Medical Director, Wendy Potochnik, Director of Quality
Management and Candice Freil, Vice President, Health Services, PrimeCare Health Plan, Mil-
waukee; Richard Hendricks, M.D., Medical Director, St. Mary's Hospital, Madison; Barbara
Rudolph, Ph.D., Director, Bureau of Health Care Information, DHFS; Tom Meyer, M.D., and
George Mejicano, M. D.,Tw Office of Contmumg Medical Education Assessment and Remedial
Continuing Education, Madlson, and Don Prachthauser, Attorney, Murphy, Gillick, Wicht and

Prachthauser, Milwaukee, and Pres;dent ‘Wisconsin Academy of Trial Lawyers In his presenta-
tion, Dr. Roberts discussed what is h&ppenmg today in the health care system, provided an
_ 'example of the various levels of quality review of an individual physician and ‘discussed the
issue ‘of competence in connection with hca}t‘h care. ‘Dr. Baker and Ms. Potochnik addressed
physxcxan monitoring in the health plan setting.- Dr. Hendricks addressed the role of hospitals in
physmlan reviews. - Ms. Rudolph addressed the Bureau of Health Care Information’s plans
concerning an annual guide to assist consumers in selecting : health care providers and health care
plans Dr. Meyer dlscussed the evolution of the program offered by the UW Office of Continu-
ing Medical Education to assess the needs of individual physxczans and to educate physicians
who are in need of training in a specific area of practice. Dr. Mejicano provided information on
the number of ‘assessment programs, profiles of physicians who are referred to the programs and
assessment tools- used. by-the- programs. - He also. discussed the assessment and remediation
processes’ and the ‘costs of those processes.” ‘Mr. ?rachthauser addressed the issue of physician
discipline: for unprcfessmnal conduct from the ;:erspectwc of an attorney who has represented_

patients with malpract;ce clazms agamst physmlans and cther health care providers.

At the Qgg_mh_xj_&m& meetmg, the Specxal Comnuttee recezved testimony from Don
Rittel, Administrative Law Judge, DRL; Attorney ‘Michael P Malone, Hmshaw and Culbertson,
Milwaukee; and Dr. Jeffrcy Jentzen, Milwaukee Cannty Medical Examiner. Mr. Rittel discussed
his functions in DRL: 26y provzdmg legai counsel services to various professzonal boards housed
in the ‘department; and (2) functioning as an ‘administrative law judge in formal disciplinary
proceedings. He focused his remarks on his role as an administrative law judge, including
disciplinary proceedmgs mvolvxng physxmans Mz. Malone addressed the physician disciplinary
process from the perspective of an attorney who has tepresented a number of physicians before
the MEB since the early 1980s. Dr. Jentzen descnbcci the current role of coroners and medical
examiners in reporting sudden or unexplamed deaths in a health care setting and determining the
cause and manner of éeath  He commented on the desirability of mciudmg an option for
mdmatmg therapeunc-related deaths on Wisconsin’s death certificate, Committee members
engaged in an initial discussion of pessnb}e recommendations from the Committee to improve
the health care professmnai discxphnary process.

At the January 20, 1999 meeting, the Special Committee discussed issues and possible
recommendations relating to the purpose of the MEB, the definition of “unprofessional conduct”
on the part of physicians; required reporting in records provided to the MEB; a Massachusett’s
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law on individual physician profiles provided over the Internet; issues relating to the MEB
disciplinary procedure; whether a provision should be included on the Wisconsin death certifi-
cate for indicating therapeutic-related deaths; and DRL biennial budget requests of interest.

At the February 9. 1999 meeting of the Special Committee, the Special Committee
reviewed drafts relating to: disclosure of certain health care services review records and infor-
mation to examining or licensing boards or agencies; the purpose of the MEB, directing the
MEB to establish priorities, factors to identify physicians in possible need of investigation, time
lines for the disciplinary process and to give notice to physicians and their places of employment
in connection with the disciplinary process; indicating therapeutic misadventures on certificates
of death and providing information to the MEB; making available to the public certain informa-
tion on the education, practice and disciplinary history of physicians; procedures providing
opportunity to correct certain health care information; information to be provided by credential
holders to the DRL; and the practice of alternative medicine by a physician.

- /At the March 11. 1999 meeting of the Special Committee, the Committee considered
several previously considered drafts, including revised versions of some of those drafts. In
addition, the Special Committee considered drafts relating to: changing the composition of the
MEB; authorizing the MEB to summarily limit a credential granted by the board; and authoriz-
ing the MEB to impose a civil forfeiture in certain cases of unprofessional conduct. The
Committee approved WLCS: 0034/P1, relating to procedures providing opportunity to correct
certain health care information, and WLCS: 0067/1, relating to authorizing the MEB to sum-
marily. limit a credential granted by the board. The Committee voted to send to the Joint
Committee on Finance, on behalf of the Special Committee, a letter expressing the Committee’s

- support for two-items contained in the Govemnor’s Biennial Budget Bill (1999 Assembly Bill

133) providing appropriations to DRL for two items of particular interest to the Special Commit-
tee. That letter, included in Appendix 3, was sent to the Joint Committee on Finance, which
subsequently approved the budget items.

. At the Special Committee’s April 20, 1999 meeting, the Committee heard from four
members of the MEB: Public Members Virginia Scott Heinemann and Wanda A. Roever and
Drs. Darold A. Treffert and Glenn Hoberg, Chair. The MEB members discussed the 1espective
roles of public and professional members on the MEB. The Special Committee then voted on a
variety of draft legislation and approved the following drafts: WLCS: 0014/1 (as amended),
relating to directing DRL to establish priority discipline cases for health care professionals,
factors to identify health care professionals in possible need of investigation, and time lines for
the health care professional disciplinary process and requiring notice to health care professionals
and their places of employment and to complainants, patients and clients in connection with the
disciplinary process; WLCS: 0015/1 (as amended), relating to making available to the public
certain information on the education, practice and disciplinary history of physicians. [The
Committee set aside two issues relating to WLCS: 0015/1 for mail ballot. By mail ballot dated
May 14, 1999, the Special Committee approved two amendments to WLCS: 0015/1.]; WLCS:
0021/2, relating to requiring coroners and medical examiners to indicate on certificates of death
when a death is therapeutic-related and to provide this information to the DRL; WLCS: 0068/1,
relating to authorizing the MEB to impose a civil forfeiture in certain cases of unprofessional
conduct; WLCS: 0101/1, relating to requiring reports which must be submitted to the NPDB to
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be submitted to the MEB; and ’WLCS 0104/?1 relating to mcludmg health care professionals
who practice alternative forms of health care on panels of health care experts established by
DRL. At the request of: Chairperson Huelsman, the Special Committee agreed to perrmt Chair-
person Huelsman to package the Special: Committee’s recommendations into one or more drafts
for consideration by the Joint Legislative Council.

Appendix 4 lists all of the materials received by the Special Committee on Discipline of
Health Care Professionals. In addition to these listed materials, Legislative Council Staff pre-
pared several bill drafts for the Special Committee and a summary of each of the Special
Committee’s meetings.



-13-

PART Il

: RIP

This Part of the Report provides background information on, and a description of, the
bills introduced by the Joint Legislative Council on the recommendation of the Special Commit-
tee on Discipline of Health Care Professionals.

During the l_ast three decades, the issue of discipline of physicians by the MEB and DRL
has received consxderable legislative attention, often in connection with consideration of medical
malpractice issues.  For example, in the 1975 Legislative Session, ch. 448, Stats., relating to
licensure and’ d;sc;pime of physicians, was repealed and recreated in order to strengthen and
‘modemize the chapter [Ch. 383, Laws of 1975.] In that same session, significant legislation
relating to. health care liability and patients compensatlon was enacted. [Ch. 37, Laws of 1975.]
In the 1985 Leglslatlve Session, significant legislation. addressing patients compensation and
medical malpractice also included provisions on physician discipline. [1985 Wisconsin Act
340.] In the 1997-98 Legislative Session, the chislature enacted 1997 Wisconsin Act 311,
relating to the physician discipline process, and also considered medical malpractice issues in
connection with limits on wrongful death actions. [1997 Wisconsin Act 89.]

Whﬁe 1997 ‘Wisconsin Act 311 addressed many issues in the physician discipline pro-
cess, there was legislative interest in determining whether any remaining issues should be
addressed. In addition;-interest- was expressed in reviewing issues that m:ght arise in the disci-

" pline process for other health care professzona}s The Special Committee on Discipline of Health
~ Care meessxonalis focused its attention and d&hbcratlons on'the physician discipline process;

however, several of its recommendations also apply to the health care professional discipline
process generally, in those areas where the Special Comm;ttee concluded that public policy,
including consxstency of treatment war;anted agphcatmn to other health care professionals.

1. _Definition of “Health Care Professional”

Several provisions of Senate Bill 317 apply to the discipline processes for “health care
profess;onais ” Included in the definition of “health care professional” under the draft are:
acupuncturists; audwloglsts chxrcpractors dental hygienists; dentists; dieticians; hearing instru-
ment specialists; licensed ‘practical nurses; registered nurses; nurse midwives; occupational
therapists; occupat:onal therapy assistants; optometrists; pharmacists; physical therapists; physi-
cians; physician assistants; podiatrists; private practice school psychologists; psychologists;
respiratory care practitioners; and speech-language pathologists.
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tablishment Lo iscipline Cas
ack,

Currently, the DRL effectively establishes priorities in health care professional discipline
cases through the enforcement process, including utilization of complamt handling teams and
periodic screening of possible discipline cases. The Legislature, in 1997 Wisconsin Act 311,
effectively established that physician discipline cases involving the death of a patient be given
priority by establishing time deadlines for initiating an investigation in such cases.

The Special Committee determined that continuation of the practice of establishing prior-
ity of cases involving possible unprofessional conduct on the part of health care professionals is
warranted and determined that special emphasis should be given to cases involving the death of
a patient or client, serious injury to a patient or client, su’ostannal damages incurred by a patient
or client or sexual abuse of a patient or client. -

Btll

Senate Bill 317 requires the DRL to develop a system to establish the relative priority of
cases involving possible unprofessional conduct on the part of a health care professional. The
prioritization system is to give highest priority to cases of unprofessional conduct that have the
greatest potential to aﬁversely affect public health, safety and welfare. In establishing the
priorities, the DRL. is to give particular consideration to cases of unprofessional conduct that
may involve the death of a patient or client, serious injury to a patient or client, substantial
damages incurred by.a patient or client or sexual abuse. of a patient or client. The pnonty system
is to be used to determine which cases receive przorxty of consideration anci resources in order for
the DRL and health care credentialing authorities to most effectively protect the public health,
safety and welfare.

a. Backero

Among the resources reviewed by the Special Committee was Evaluation of Quality of
Care and Maintenance of Competence, Federation of State Medical Boards of the United States,
Inc., 1998. The report contains a series of recommendations by the Federation’s Special Com-
mittee on the Evaluation of Quality of Care and Maintenance of Competence, which were
adopted as policy by the house of delegates of the federation in May 1998,

One of the recommendations included in the report suggests that state medical boards
develop a system of markers to identify licensees warranting evaluation. Narrative comments to
the recommendation note that historically, the disciplinary function of state medical boards may
be characterized as reactive. It is suggested that measures to prevent, in contrast to only reacting
to, breaches of professional conduct and to improve physician practice will greatly enhance
public protection. The development of a system of markers is one means to identify physicians,
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before a case of unprofesszonal conduct arises, who may be failing to maintain acceptable
standards in one or more areas of professional physician practice as well as to identify opportuni-
ties to ﬂnprove physxczan prachce

The Spec1a1 Comrmttee conciuded that the ranona}e for developing a system of markers
for identifying physicians who may need additional scrutiny applies as well to other health care
professionals.

Descriptio) "l_

Senate Bﬂi 317 requires the DRL to develop a system for identifying health care profes-
sionals who, even if not the subject of a specific allegation of, or specific information relating to,
unprofessxonal conduct may warrant further evaluauon and possxble mvestlgauon

In reviewing the physw;an d15c1p11nary process, members of the Special Committee.
urged that both physicians and patients be informed of the early stages of the dlsmphnary
process without adversely affecting DRL’s investigative efforts. The Special Committee learned
that current practite of DRL is to give physicians notice that a case of posmblc unprofessional
conduct has been opened for investigation, but. that the. DRL may delay giving notice if the

s mvesngatwn will-be adversely: affected. It is not. current practice to ‘notify complainants or. -

 patients of the ear}y stages of the: dxsclphnary process. - “The’ Special Committee concluded that -
providing notice to credential holders, complainants and patients and clients of the early stages
of a dxsc1phnary case against a health care profcsszcnal is desirable and will contribute to the
fazmess of, and confidence in, the dlsmplmary process. The Committee concluded, however,
‘that no purpose would be served in noufymg patients and clients who are not also complainants
that a.case has becn closed foilowmg scrcemng fer poss1ble investigation. -

'_cn' ion of Bill

Senate Bill 317 requires the DRL, within 30 days after the occurrence of the event
requiring notice, to notify a health care professional in writing: (1) when a case of possible
unprofessxonai conduct by the heaith care professxona} is closed following screening for a pos-
sible mvesnganon (2) when a case of pcss:bie unprofessional conduct by the health care
professional has been opened for. 1nvest1ganon, and (3) when'a case of possible unprofessional
- conduct by ihe health care prafessmna} is closed after an investigation. These notice require-
ments address only the. ear}y stages of the discxphnary process because it is assumed that if a
disciplinary case continues after an investigation is completed, the health care professional will
be well aware of the course of proceedings from that point on. These notice requirements
generally reflect current DRL practice.
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The bill also requlres the DRL to make a reasonable attempt to provide the complainant
in a disciplinary case with a copy of each notice made under the requirement described above
that relates to a disciplinary proceeding requested by the complainant. If the case involves
conduct adversely affecting a patient or client of the health care professional and the patient or
client is not a complainant, the DRL is required to make a reasonable attempt to: (1) provide the
patient or client with a copy of a notice when a case of possible unprofessional conduct has been
opened for investigation and when a case is closed after an investigation; or (2) provide the
spouse, child, sibling, parent or legal guardian of the patient or client with a copy of such notice.
The notice requirements for complainants and patients and clients are new.

5. _Notice of Pending Complaint to a Health Care Professional’s Place of Erdctice
a. Backgfauhd

Many health care professionals practice in multiple settings. Thus, many or most of a
health care professional’s places of practice may be unaware of a pending disciplinary action
against the health care professional even after a formal complaint is filed. The Special Commit-
tee concluded that upon the filing of a formal complaint alleging unprofessional conduct on the
part of a health care professional, it is desirable for the DRL to notify all places of a health care
professional’s practice or employment to alert them of the pending disciplinary action, providing
them opportunity to determine if any action on their part might be desirable.

o Senate Bﬁ} 317 requlres the DRL, within 30 days after a formal complaint alleging
_ ;unprofessxonal conduct by a health care professional ‘is- filed, to send written notice that a
complaint has been filed to: (1) each hospital where the health care professional has hospital
staff privileges; (2) each managed care plan for which the health care professional is a participat-
ing provider; and (3) each employer, not included under (1) or (2), above, who employs the
health care profcssmna} to practice the health care profess;on for which the health care profes-
sional i is credentialcd

'I‘h_e bxii expressly requires a health care professional, if requested by the DRL, to provide
information necessary for the department to comply with the notice requirements.

ni T ients and Clie er Concerni iscipline
a. ngk_ggg_ und

Some members-of the Special Committee contended that a means of enhancing public
confidence in the health care professional disciplinary system is to increase public involvement
in that process. More public involvement may increase understanding of the process and
improve public perception of the process. Further, involvement may increase public scrutiny and
result in more timely completion of the process. The Special Committee concluded that it is
desirable to require that a patient or client of a health care professional who has been adversely
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affected by conduct of the hea,lth care professzona} that is thc subjcct of a disciplinary proceeding
be given the opportunity to confer with the DRL’s prosecuting attorney concerning the disposi-
tion of the case and the economic, physxcal and psychoiogxcal effects of the unprofessional
conduct on the: patzent or client. .

b. Deggrig tion of Bil]

Senate Bill 317 provides that, following an 1investigation of possible unprofessional con-
duct on the part-of a health care professional and before a disciplinary action may be negotiated
or imposed against: the health care professional, a ‘patient, as defined under the bill, must be
provided an opportunity to confer with the DRL’s prosecuting attorney concerning the disposi-
tion of the case and the economic, physical and -psychological effect of the unprofessional
conduct on the patient.. The bill Pprovides that the prosecunng attorney may confer with a patient
in person or by tciephcne or, if the patient agrees, by any other method. It is expressiy prov;cied
that the duty to confer does not- limit the authority or Qbhganon of the prosecuting attorney to
exercise his or. ‘her discretion concernmg the handlmg of a casc of unprofessmnai conduct against
the health care provxder

The S;}cczal Comnuttee was apprised of and was suppcrnve of recommendations of the
DRL Ad Hoc Enforcement: Advxsory Committee that established ‘specific time lines for process-

ing dlsczplmary cases, once a complamt is recexved by the DRL Division of Enforcement. The

DRL adopted the recommended time lines as department policy in February 1999. The Special
Committee concluded that the establishment of time guidelines for the health care professional
disciplinary process is critical for the efficient and-timely- completion of- dlscxphne cases and
concluded that statutonly requmng ‘dae estahhshment of t:me guldcimes is desxrabie

é, Qgscnp_tgon gf_ &ll

Senate Bill 317 requires the DRL to establish gu:delmes for the timely completion of
each stage of the health care professional disciplinary process. Under the bill, the guidelines
may account for the type and complexity of. the case and must promote the fair and efficient
processing of cases of unprofesszcna} conduct. Itis expressiy pmwded that the gmdchnes are for
administrative purposes, to permit the department te momtor the progress of cases and the
performance of personnei handhng the cases ' _

In addition, ihe bﬂl reqmres that no latcr than May 1, 2001, the DRL submit to the
Legislature a report on the disciplinary process time lines which were implemented by the
department as guidelines in February 1999. The report is required to address compliance with
and enforcement of the guidelines and the effect of the guidelines on the fairness and efficiency
of the disciplinary process.
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8. Inclusion of Alternative Health Care Practitioners on Panels of Experts
a._Background

During its deliberations, the Special Committee discussed the issue of alternative health
care as it relates to the health care professional disciplinary process. While several options were
discussed by the Committee, the only proposal in this regard voted on by the Committee was to
place alternative health care practitioners on any panels of experts that the DRL establishes for
use on a consultlng basis by health care credentialing authorities. It was suggested that including
alternative health care professionals on expert panels will enhance the fairness and expertise of
the panels in .deaiing With'altemative health care issues.

b. De ntzno lel

Senate B1ll 317 pmvxdcs that if the DRL establishes panels of health care experts to be
used on a ccnsuitmg basis by health care credentialing authorities, the DRL must attempt to
include health care prcfcssmnais who practice alternative forms of health care on the panels.
The alternative health care practztzoners would assist in evaluating cases involving a health care
professional alleged to have practiced health care in an unprofessional or negligent manner
through: (1) the use of alternative forms of health care; (2) the referral to an alternative health
care provider; or (3) the prescribing of alternative medical treatment. A health care professional
who practices alternative -health care and who participates on a panel must be of the same
profession -as the health care professionals regulated by the health care credentialing authority
utihzmg the panel _

9 : o mono ME

In rev;ewmg the current mﬁmbershlp of the MEB (nine licensed doctors of medicine, one
licensed doctor of ostcopathy and three public members), some members of the Special Commit-
tee expressed concern whether the three public members might be unduly influenced by the 10
professional members. The Special Committee considered proposals to revise the membership
of the MEB, including replacing two of the current professional members with two public
members. At its last meeting, the Special Committee heard from representatives of the MEB,
including two current public members. It was the consensus of the MEB representatives that
professional expertise on the MEB is vital, that public members are not unduly influenced by
professional members and that removing any of the current professional members is undesirable;
however, there was no objectwn to increasing the number of public members on the MEB.

b. Description of Bill

Senate Bill 317 adds two public members to the MEB, resulting in a 15-member MEB
with five public members, nine medical doctor members and one member who is a doctor of
osteopathy. The new members will serve four-year terms.
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10. Sum Limitation of Credential Issued by ME.

a, ,ﬂackgz;qg

Current law authorizes the MEB to summarily suspend any credential granted by it,
pending a disciplinary hearing, for a period not to exceed 30 days, when the board has in its
possession evidence establishing probable cause to believe: (1) that the credential holder has
violated the provisions of ch. 448, Stats.; and (2) that it is necessary to suspend the credential to
protect the public health, safety or welfare. [s. 448.02 (4), Stats.] The credential holder must be
granted an opportunity to be heard during the process for determination if probable cause for
suspension exists. The MEB is authorized to designate any of its officers to exercise the
suspension authority but suspension by an officer may not exceed 72 hours. If a credential has
been suspended pending hearing, the MEB may, while the hearing is in progress, extend the
initial 30-day period of suspension for an additional 30 days. If the credential holder has caused
a delay in the hearing process, the MEB may subsequenﬂy suspend the credential from the time
the hearing is commenced until a final decision is issued, or may delegate that authority to the
administrative law judge.

It was pointed out to the Special Committee that the current authority of the MEB to
summanly suspend any credential granted by the MEB, while limited as to duration, is a suspen-
sion of the entire credential, i.e., no limited summary suspension of a credential is authorized. It
was suggested that it would be a useful enforcement tool for the MEB to be able to summarily
limit any credential issued by the MEB; thus, for example, a physician could be restricted from
practicing in a certain area of practice, pending a disciplinary hearing, but be permitted to

-practice in. nonrestricted - areas. -The ability to summarzly limit a credential’ may: result in = -

increased fan'ness to credential holders and 1ncreased use of the summary suspenszon procedure
by the MEB."

escription il

Senaie Bill 317 adds to the current summary suspension authority and procedure the
authority to summarily limit any credential issued by the MEB.

1. Authori EB to s€ a iture for in Unprofessional t
a._Background

It was suggested to the Special Committee that an additional enforcement tool that might
be useful for the MEB is a civil forfeiture against a credential holder found guilty of unprofes-
sional conduct. It was noted that certain other health care professional credentialing authorities
currently have forfeiture authority, such as the Dentistry Examining Board and the Pharmacy
Examining Board. [ss. 447.07 (7) and 450.10 (2), Stats.] In discussing the issue, the Special
Committee concluded that exposure to malpractice awards and the cost of defending malpractice
actions make unnecessary a civil forfeiture for unprofessional conduct that constitutes negli-
gence in treatment.
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b, Qescngagn at lel

Senate Bill 317 gives the MEB authority to assess a forfeiture of not more than $1,000
for each violation against a credential holder found guilty of unprofessaonal conduct; the author-
ity to assess the civil forfeiture does not extend to a violation that constitutes negligence in
treatrent.

12. Reports to MﬁB ot Reports to ﬂ_ Z;’Q B
Backgt;g

The Special Committee extensively discussed the ‘nature and frequency of information
received by the MEB concerning actions taken against. credential holders in other contexts that
may indicate possxble unprofessmnai conduct on the part of the credential holder. Both state and
federal law were reviewed in this. regard The Spema} Commxttee learned that federal law

_contains extensive repomng Tequirements on actions against or concerning physicians and that,
under federal Jaw, the reports must also be made to the MEB, The Special Committee learned
that recent evidence suggests that compliance with the federal reporting requirements is low.

The Specmi Committee concluded that, rather than requiring additional or duplicative
reports at the state level, a state penalty should be created for famiure to submit reports to the
MEB as requlrcd under federal law ' .

Undcr current law the fedcral Health Carc Qualzty Improvcmcnt Act {42 US.C. ss.

L 11111 t0:11152] reqmres ‘certain’ entities to ‘report information on: physicians “to the NPDB.
o Spec;ﬂcaily, 42 U S.C.s. 11131 requires entities (mc}udmg insurance ‘companies) which make

- payment under an msurance pohcy orin sett]ement of a malpractxce action or claim to report
mformatxon on:the payment and the circumstances of. the payment to the NPDB. Boards of
medical examiners (in this state, the MEB) Tnust report actions which suspend revoke or other-
wise ‘restrict a- physxcxan s license or censure, reprimand or place ‘a physician on probation;

-' -phys;c:lan surrender of a kcense also must be reported. [42U.S.C.s. 11132.] In addition, under
42 U.S.C. 5./11133, health care entities (which include hospitals, health maintenance organiza-
tions, group mechca} practices and professional societies) must report to the NPDB: professional
review actions which adversely affect the clinical privileges of a physician for longer than 30
days, the surrender of a physician’s clinical privileges while the physician is under investigation
or in return for not investigating the physmlan, ora professmnai review action which restricts
membership in a professional society.

Federal regulations require ‘the information on ma}pract:ce payments to be reported to the
NPDB within 30 days of a payment, and szmultaneousiy to the board of medical examiners. [45
C.FR.s.60.5 (a).] A payor is subject to a fine of up to $10,000 for each nonreported payment.

Federal regulations require health care entities to report adverse actions to the board of
medical examiners within 15 days (which, in turn, has 15 days to forward the report to the
NPDB). [45 C.FR. s. 60.5 (c).] The penalty for not complying with these reporting require-
ments is a loss of the immunity protections under the Health Care Quality Improvement Act.
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b Desg;ip_;io_n_ of Bill

Senate Bill 317 creates a state requirement that reports on medical malpractice payments
and prof-essi-cnal review actions by health care entities that under federal law are submitted to the
NPDB must be submitted to the MEB in accordance with the time limits set forth under federal
law. An individual or entity who violates this requirement is subject to a forfeiture of not more
than $10,000 for each violation.

3.

a. Bac wund

- The Special Committee reviewed the functions and duties of coroners and medical
examiners. It was suggested by the Milwaukee County medical examiner that it might be useful,
for disciplinary purposes, that the MEB and other state health care credentialing authorities be
notified when a coroner or medical examiner determines that a death was therapeutic-related.
Currently, there is no provision or requirement for a coroner or medical examiner to indicate a
therapeutic-related death on a death certificate.

Under current s. 69.18 (2) (d) 1., Stats., if a death is the subject of a coroner’s or medical
examiner’s determination under 5. 979.01 or 979.03, Stats., the coroner or medical examiner or
a physician supervised by a coroner or medical examiner in the county where the event which
caused the death:occurred is required to complete and sign the medical certification part of the
death certificate and mail the death certificate within five days after the pronouncement of death

~or present the certificate to the person responsible for filing the death certificate within six days .

after the pronouncement of death.

Further, s. 69.18 (2) (f), Stats., provides that a person signing a medical certification part
of the death certificate must describe, in detail, on a form prescribed by the state registrar, the
cause of death; show the duration of each cause and the sequence of each cause if the cause of
death was multiple; and, if the cause was disease, the evolution of the disease.

escription of Bill

Senate Bill 317 provides that when a coroner or medical examiner receives a report of a
death under s. 979.01, Stats., and subsequently determines that the death was therapeutic-related,
the coroner or medical examiner must indicate this determination on the death certificate. The
bill creates a definition of “therapeutic-related death” based on the definition contained in the
instruction manual on completing the death certificate published by the State of Wisconsin. The
definition includes three types of therapeutic-related deaths: death resulting from complications
of surgery, prescription drug use or other medical procedures performed or given for disease
conditions; death resulting from complications of surgery, drug use or medical procedures per-
formed or given for traumatic conditions; or death resulting from “therapeutic misadventures,”
where medical procedures were done incorrectly or drugs were given in error. The bill requires
the state registrar to revise the death certificate to include a space in which determinations of
therapeutic-related deaths may be recorded. Finally, the bill requires the coroner or medical
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examiner who determines that a death is therapeutic-related to forward this information to the
DRIL.

Under the bill, these provisions first take effect on the first day of the sixth month
beginning after publication.

B. SENATE BILL 318

. _Bac nd

Early in its deliberations, the Special Committee learned that the DRL intends to include
on its website information on completed disciplinary actions against physicians. In addition, the
Special Committee heard from the Bureau of Health Care Information, DHFS, regarding
DHFS’s efforis to 1mplement that portion of 1997 Wisconsin Act 231 which requires DHFS to
prepare an annual consumer guide to-assist consumers in- selectmg health care. provxders and
health care plans. In response, members of the Special Committee expressed interest in deter-
mining whether more legislative direction concerning information on individual physicians
provided by the state for the public should be considered.

The Special Committee reviewed a Massachusetts law that directs the Massachusetts
Board of Registration in Medicine (the Massachusetts counterpart to the MEB) to collect certain
information to create individual profiles on physicians in a format created by the board for
dissemination to the public. [Annotated Laws of Massachusetts, General Laws, ch. 112, 5. 5
(1998 Cumulative Supplement).] That directive resulted in an initiative known as “Massachu-
©setts Physmlan Profiles.” Under that initiative, mformation on over 27,000 individual physicians
licensed to practice medicine in Massachusetts is available to the public from the Massachusetts
Board of Registration in Medicine home page. The Committee also received general informa-
tion on recent legisiative activity in connection with state regulatory boards for health care
providers ‘educating consumers in obta.mmg mfonnatmn necessary to make decisions about
health care practitioners.

The Special Committee concluded that it is desirable to have information on individual
physicians available at one source for the convenience and utility it affords the public. Further,
because the DRL intends to provide information on its website on state disciplinary actions
against physicians, inclusion of more comprehensive information will better balance the infor-
mation provided by the state. Providing information on individual physicians should enhance
the public’s ability to choose physicians and the public’s confidence in physicians.

). Description of Bill

Senate Bill 318: (a) directs the MEB to make available for dissemination to the public, in
a format established by the MEB, specified information concerning a physician’s education,
practice, malpractice history, criminal history and disciplinary history; and (b) requires adminis-
trative rules of DHFS to include procedures affording health care providers the opportunity to
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correct health care information collected under ch. 153, Stats. If enacted, Senate Bill 318 would
take effect 'on'the 1st day of the 12th month beginning after its publication,

The provisions-of the bill relating to information on individual physicians are based on
the Massachusetts law cited above. The bill requires the following information on physicians to
be made available to the public:

a. Names of medical schools attended and dates of graduation; graduate medical educa-
tion; and eligibility status for any specialty board certification and certification by any specialty
board.

b. Number of years in practice or first year admitted to practice; location of primary
practice setting; identification of any translating services that may be available at the primary
practice location; names of hospitals ‘where the physician has privileges; indication whether the
physician participates in the Medical Assistance program and in the Medicare program; and,
optionally, education appointments and indications whether the physician has had a responsibil-
ity for graduate medical education within the preceding 10 years.

c. A de’sc’:fiption of any felony conviction within the preceding 10 years.

d. A description of any final board disciplinary action taken within the preceding 10
years, including action taken by. a licensing board of another Jjurisdiction that has been reported
to the MEB. . - I L

~.....e A description of Medical Assistance program decertification or suspension within
the preceding 10 years that is required to be reported to the MEB under s. 49.45 (2) (a) 12r,
“Stats. Under that section, DHFS is required to report any Medical Assistance decertification or
suspension if the grounds include fraud or a quality of care issue.

: . A description of any loss or reduction of hospital staff privileges or resignations
from hospital staff within the preceding 10 years that is required to be reported to the MEB
under s. 50.36 (3) (b) and (c), Stats.  Under that section, hospitals are required to report both a
loss or reduction of hospital staff privileges or resignation from hospital staff due to reasons that
include the quality of or ability to practice and a loss or reduction of hospital staff privileges or
resignation from hospital staff for 30 days or more as a result of peer investigation for reasons
that do not include the quality of or ability to practice.

g. A description of any disciplinary action taken by a health maintenance organization,
limited service health-organization, preferred provider plan or managed care plan within the
preceding 10 years that is required to be reported to the MEB under s. 609.17, Stats. Under the
bill, if the MEB determines that a reported action is the result of a business or economic decision
and does not involve conduct by the physician that appears to relate to possible unprofessional
conduct or negligence in treatment, the board may omit that action from the information made
available to the public.
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h. A description of any action taken by an insurer against a physician within the pre-
ceding 10 years that is required to be reported to the MEB under s, 632.715, Stats. Under that
section, an insurer is required to report any action taken by it against a physician if the action
relates to unprofessional conduct or negligence in treatment by the physician. Again, the MEB
may withhold reporting the action to the public if the board determines that the action was done
for business or economic reasons. «

i. A description of any exclusion from participation in the Medicare program and
federally approved or funded state heaith care programs within the preceding 10 years that is
required to be reported to the MEB by the federal Department of Human Services under 42
C.FR. s. 1001.2005.

J- A description of any medical malpractice claims paid by the patients compensation
fund or other insurer within the preceding 10 years that is reported to the MEB under s. 655.26,
Stats., and a description of any amount of settlement or award to a claimant in a medical
malpractice action within the preceding 10 years that is required to be reported to the MEB by
the director of state courts under s. 655.45, Stats.

k. Any other information required by the MEB by rule.

The information that is made available to the public under the bill must be reported in
nontechnical language. Dispositions of paid medical malpractice claims must be reported in a
minimum of three graduated categories, indicating the level of significance of the amount of the
award or settlement. Information concerning paid medical malpractice claims must be given
~context by comparing the physxclan s medical malpractice judgment awards and settlements to
_the ‘experience of other physicians inthe same speciaity. Information concerning med:cal mal-

practice settlements must include the following statement: “Settlement of a claim may occur for
a variety of reasons which do not necessarily reflect negatively on the professional competence
or conduct of the physician. A payment in settlement of a medical malpractice action or claim
should not be construed as creating a presumption that medical malpractice has occurred.”

The bill requires the MEB to utilize links to other websites that contain information on
individual physicians that the board is otherwise required to provide.

The bill expressly provides that physicians are required to provide any information
requested by the MEB that the MEB determines is necessary to comply with the section. The
MEB is required to provide a physician with a copy of the information about him or her prior to
its initial release and prior to the inclusion of any change in the information. A physician must
be given a reasonable time to correct factual inaccuracies that appear in the information before
the information is released to the public. Information that is made available by the MEB under
the provisions of the bill is not an exception to the hearsay rule under s. 908.03 (8), Stats., and is
not self-authenticating under s. 909.02, Stats.

The MEB by rule is required to determine whether and the extent to which the provisions
of the bill apply to a physician who holds a temporary license to practice medicine and surgery.



Under the bill, the costs incurred by the DRL to implement the draft are funded by a
surcharge on physicians’ biennial license renewal fees. The DRL is directed to determine the
amount necessary to fund its costs and include that amount in the department’s biennial recom-
mendation for changes in license renewal fees to cover costs funded by the fees.

Finally, Senate Bill 318 expressly requires that DHFS rules relating to health care infor-
mation under ch. 153, Stats., include procedures affording health care providers the opportunity
to correct health care information. Currently, the DHFS is directed to promulgate administrative
rules, with the approval of the Board on Health Care Information, to, among other things,
establish procedures under which health care providers are permitted to review, verify and
comment on health care information collected under ch. 153, Stats. [s. 153.75 (1) (b), Stats.]
Under s. 153.45 (5), Stats., DHFS may not release any health care information that is subject to
those rules until there is compliance with the verification, comment and review procedures.

DDrrv;jal
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STUDY ASSIGNMENT: The Committee is directed to study procedures for imposition of discipline for alleged
cases of patient neglect or unprofessional conduct by health care-related examining boards and affiliated creden-
tialing boards identified by the Special Committee, for the purpose of ensuring that such procedures are effective,
fair and consistent. The Special Committee shall report its recommendations to the Joint Legislative Council by
May 1, 1999. [Based on Assembly Amendment 3 to Assembly Substitute Amendment 1 to 1997 Assembly Bill
549.]

Established and Chairperson appointed by a June 24, 1998 mail ballot; members appointed by a September 4,
1998 mail ballot.

16 MEMBERS: 2 Senators; 5 Representatives; and 9 Public Members.

LEGISLATIVE COUNCIL STAFF: Don Dyke, Senior Staff Attorney; Laura Rose, Senior Staff Attorney; and
Kathy Follett, Administrative Staff,
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JOINT LEGISLATIVE COUNCIL
Special Committee on Discipline Committee Staff:
of Health Care Professionals One East Main Street, Suite 401
Senator Joanne Huelsman P.0O. Box 2536
Chairperson Madison, W1 53701-2536

Telephone: (608) 266-1304
Fax: (608) 266-3830
Email: leg.council@legis.state. wi.us

April 15, 1999

TO: MEMBERS IOINT COMMITTEE ON FINANCE
FROM: Senator Joannc Huelsman, Chaufperson Spemal Committee on Discipline of
Health Care Professxcnais

The Joint Legislative Council’s Special Committee on Discipline of Health Care Profes-
sionals is directed to study. procedures for the imposition of discipline for alleged cases of patient
-neglect or unprofessxana} conduct by health care-related: examining boards and affiliated creden-
tialing boards, for the purpose of ensuring that such procedures are effcctwe faJr and consistent.
'_To date the: S;aecml Commzttee has held sxx maeungs : : :

Among the topxcs rcvzcwed by the Specxal Comrmttw are: (1) recent efforts of the
Department of Reguiat;on and. Llcensmg (DRL) to enhance the efficiency and effectiveness of
the credential holder d15c1phnary process; and (2) the provisions of 1997 Wisconsin Act 311,
which contains a variety of provisions relating-to. rﬁgulauon of physicians by the Medical
Exa:mnmg Board (MEB) and the DRL. The Govemor s biennial budget, 1997 Senate Bill 45
and 1997 Assembiy Bill 133 contams two appropnanon requests that relate to these topics.

One of the budget appropriations prov:dcs $541,000 PR for 5.0 project paralegal and 2.0
project regulauon compliance investigator positions in order to extend the enforcement pilot
project in the departrnent’s Division of Enforcement until June 30, 2001 The Joint Committee
on Finance originally approved the pllot project and provided fundmg and authorization for the
seven positions beginning October 1, 1998, to temporarily increase DRL enforcement staff. The
pilot project was established in order to assist the Division of Enforcement in moving cases more
quickly through the “legal action stage” of the complmnt handling proccss The “legal action”
stage follows the i znvestigative stage and only the more serious cases in which there is evidence
of a violation tend to progress to this stage. The stage involves determinations as to the
appropriate method of resolving a case and if the case cannot be resolved at this stage, the case
moves to the formal hearing stage.

During its dehberatmns the Special Committee learned that the enforcement pilot project .
has been successful in expediting the handling of cases through the legal action stage, thereby
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reducing the number of disciplinary cases pending legal action. The expedient handling of disci-
plinary cases by the DRL is very important for an effective discipline process and for public
confidence in that process. The Special Committee concluded that it is important to continue the
pilot project and therefore supports the extension of the project included in the biennial budget
bill.

Another DRL provision in the biennial budget bill appropriates $278,100 PR to:

3. Maintain a toll-free telephone number, pursuant to 1997 Wisconsin Act 311, to
receive reports of allegations of unprofessional conduct, negligence or misconduct involving a
physician; and

4. Fund positions authorized under Act 311 for the purpose of providing staff to the
MEB (1 5 program ‘assistant posmons and 1.5 legal assistant posmons)

The enactment of 1997 Wisconsin Act 311 addressed a number of concerns regarding the
physmlan dlsczp}mary process and reflected the importance that the Legislature and the public
give to that process. The Special Committee concluded that additional staff for the MEB will
enhance the efficiency and fairness of the physician disciplinary process and that the toll-free
telephone number will enhance public access to and confidence in that process. Therefore, the
Special Committee supports the recommended funding to complete the implementation of the
provisions of Act 311.

On behalf of the Special Committee on Discipline of Health Care Professionals, I urge
members of the Joint Committee on Finance to carefully consider the Spemal Comimittee’s sup-
port of the above: budget provisions as the Finance Committee engages in its difficult task of
recommending a budget for consideration by the full Legislature.

Thank you for your attention to this matter.

TH:wu:kjfkjf,rv
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APPENDIX 4
OMMITT, TERIAL

Materials

1. Staff Brief 98-3, Overview--State Discipline of Health Care Professionals (Septem-
ber 29, 1998)

2. Memo No. 1, Department of Regulation and Licensing: Ad Hoc Enforcement Advi-
sory Committee Recommendations (October 7, 1998).

3. Memo No. 2, Massachusetts Law on Individual Physician Profiles (December 10,
1998).

_ 4 Memo No. 3, Informanon From the Federanon of State Medical Boards of the
Umted States, Inc.. (December 10, 1998). (Attachments dxsmbutcd to Committee Members
only.)

3. Memo No. 4, The Health Care Quality Improvement Act (December 11, 1998).

6. Memo No. 5, Purpose of Medical Examining Board; Definition of “Unprofessional
Conduct” on Part of Physicians (January 12, 1999)

7. Memo No. 6, Issues Relating to Medical Examiners: Death Certificate Completion
and Reparung fo the Medzcal Exammmg Board (January 12 1999)

8 Memo No 7 Department of Regulanorz and chensmg Bzennzal Budget Requesrs of ;
Interest (January 12, 1999).

9. Memo No. 8, Issues Relating to Medical Examining Board Disciplinary Procedure
(January 12, 1999).

10. Memo No. 9, Requzreé Reporting and Records Provided to the Medical Examining
Board (January 13, 1999).

11. Memo No. 10, Crimes Information Provided to the Department of Regulation and
Licensing (March 2, 1999).

12. Memo No. 11, Draft Revision of Section 146.38, Stats., Prepared by State Medical
Society of Wisconsin Working Group (March 3, 1999).

13. Memorandum, Comments From Committee Member Mary Wolverton on Drafts
Before the Commirtee (April 20, 1999). (Distributed to Committee Members only.)

ther

1. Presentation of Marlene A. Cummings, Secretary, Wisconsin Department of Regula-
tion and Licensing (October 8, 1998). (Distributed to Committee Members only.)
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2. Pamphlet, Statewide Physician Health Program--Compassionate assistance for Wis-
consin physicians (December 1997).

3. Handout, Agreement by the State Medical Society of Wisconsin and the Medical
Examining Board for a Statewide Impaired Physician Program (September 12, 1984).

4. Testimony submitted by Walter R. Schwartz, M.D., Medical Examining Board
(October 8, 1998),

5. Testimony submitted John C. LaBissoniere, State Medical Society of Wisconsin
(October 8, 1998).

6. Testimony submitted by Mark L. Adams, General Counsel, State Medical Society of
Wisconsin (October 8, 1998)

R Bookiet Passport to Excellence, Visiting Fellowships, University of Wisconsin
(UW)-Madison Contmuxng Medical Education (undated). (Distributed to Committee Members
only.)

8. “Diagnoses and the Autopsies Are Found to Differ Greatly,” The New York Times
(Wednesday, October 14, 1998).

9. Flow chart of hospital disciplinary process, submitted by Richard Hendricks, M.D.,
Medical DireCtor St. Mary’s 'Hospitai Madison (undated).

- 10. Farm, Madzson { Wzsconsm) Hospztals Medical Staff Applzcatwn, submitted by Rich-

" ard Hendﬁcks M.D., Medical Director, St. Mary'’s Hosp1tal Madison (undated).

11. Handout, Physician Monitoring in the Health Plan Setting, submitted by Steven
Baker, M.D., Senior Medical Director, and Wendy Potochnik, R.N., Director, Quality Manage-
ment aneCare Health Plan, Inc. (November 18, 1998),

12 Tesumony submltted by Don C. Prachthauser, Wisconsin Academy of Trial Lawyers
(November 18, 1998).

13. Testimony submitted by George M. Mejicano, M.D., and Thomas C. Meyer, M.D.,
Office of Continuing Medical Education, Madison (November 18, 1998).

14. Handout, Monitoring Physician Quality, submitted by Richard Roberts, M.D., Pro-
fessor of Family Medicine, UW-Madison Medical School (November 18, 1998).

15. Testimony submitted by Donald R. Rittel, Department of Regulation and Licensing
(December 18, 1998).

16. Executive Summary: Strengthening Consumer Protection: Priorities for Health
Care Workforce Regulation, Task Force on Health Care Workforce Regulation, Pew Health
- Professions Commission (October 1998).
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17. Newspaper articles relating to the revocation of Dr. M. Terry McEnany’s medical
license, Leader-Telegram (February 7, 1999).

18. Letter, from Arthur Thexton, Prosecuting Attorney, Department of Regulation and
Licensing (February 24, 1999).

19. Letter, from Barbara A. Rudolph, Ph.D., Director, Bureau of Health Information,
Department of Health and Family Services (March 1, 1999).

20. Article, FTC jumps on ads touting wonders of unproven care, American Medical
News (February 8, 1999). (Distributed to Committee Members only.)

21. Memorandum, Fiscal Estimates for WLCS: 0015/P1, from Gail Riedasch, Budget
Manager, Department of Regulation and Licensing (March 4, 1999).

22. Materials distributed at the request of Public Member Candice Freil.

23. Draft letter to Joint Committee on Finance (March 10, 1999). (Distributed to Com-
mittee Members only.) :

24. Letter to Joint Committee on Finance (April 15, 1999). (Distributed to Committee
Members only.)

25. Chart, Complaints Pending 1988-1998, distributed by the Medical Examining Board
(undated)._ (Distributed to Comm_ittee Members only.) '
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Date: ‘October 17,2001
To:  Senate Health, Veterans and Military Affairs Committee
From: Darold A. Treffert, M.D. Vice Chairman, Medical Examining Board
Re: SenateBills 108, 1398 140 sy |

T am Dr. Darold Treffet, Vice Chairman of the Wisconsin Medical Examining
Board. 1am a physician specializing in Psychiatry o the staff of St. Agnes Hospital 1
Fond du Lac and have been a member of the Medical Examining Board for the past six

years. - The Medical Examining Board supports all three Senate Bills--SB108, SB139
and SB140—with some modifications, particularly With--regpgct to SB 139 and SB140.

3 Sé:n'_:fiié_fﬁi}_lg..1{)8-"wiii"ch would license perfusionists doées have the support of
theMed:caiExammmg Board. I assume there will be other testimony on that bill.

bill.  This bill addresses Health Care Professionals

more widely including,
 Optometrists and others as well, but there are some provisions that affect the MEB more

'-_"éenﬁsts;- nurses, ‘pharmacists, psychologists,

ey

i dical Examining Board. Public
‘members provide a valuable and important input and perspective to the MEB
and-the Board welcomes these proposed additional public members. The
Board is pleased, that, unlike earlier versions of this bill, SB 139 now adds
those new public members without depleting -the ‘number of MD/DO
members, There are some tasks such as oral license examinations, and
evaluating, as case advisors, those complaints with complex medical/clinical
issues, that require specialized medical background and experience. These
tasks can be very time consuming so an adequate number ‘of MD/DO
members is' required to ‘share the workload in investigating complex
complaints, including those referred as malpractice decisions for example, in
a timely manner. This bill preserves that capability while adding valuable
public member input,

(1) The bill adds two public members to the Medical Exa
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The bill addresses a system of priorities and time lines for dealing with cases
in the disciplinary process in a prompt manner. Many of those mechanisms
and time lines are already in place and have helped already to process cases
in a more timely fashion. With respect to the MEB, for example, there were
over 400 open cases as recently as 1997. At one time that number was as
high as 600 cases. There are now 118 open cases, with the delays in many
cases because of legal matters involving due process, administrative
hearings or court appeals over which the MEB has no jurisdiction or control.
Cases are now being processed in 2 much more timely manner. The Board
supports the idea of forfeitures for certain credential holder violations, and
for failure to comply with time limits or reportmg requirements. It also
supports Suspensions Pending Hearing provisions extending to Izmrrmg
licenses along with the present authority to suspend the license in its
entirety.

The provision for identification ot health care_professionals who _may

warrant _evaluation’”, while noble in intent is, in the Board’s view, a
provision that should be dropped from the bill for a number of reasons.
First, there is as yet no firm science or finding to support exactly what those
“markers” warranting disciplinary evaluation might be. The whole arena of
outcome-based, or evidence-based, performance indicators is under study by
hospitals, JACHO, managed care and specialty organizations and is a very

‘complex task.” If those organizations cannot yet agree on exactly what those

performance mdicator--or markers—-shculd be, the Board doubts the DRL is
in position to do so either. The time may come, hopefilly, when the MEB
can be more preventive, than reactive, by using accepted “markers” but that
time is not yet here. Second, the MEB has all it can do with:its present
resources to keep up with the complaints it already has. It would be best to
get that caseload under good control and timeliness with complaints being
regularly lodged rather than diluting efforts trying to establish and monitor
new markers-—-whatever those might be. Third, “identification of health care
professionals who may warrant evaluation” is a very expensive endeavor.
Of the 12 new positions tied to SB139, it appears at least § of those are
linked to this new “marker identifying” endeavor, a premature task, it
appears to the Board, more tied to hopes and aspirations than science for the
reasons mentioned. Fourth, the MEB already has problems making some
decisions stick legally based on reasonably well established and objective
“community standards of care” and definitions of “negligence”. Making
disciplinary decisions stick based on a system of even more vague
“markers”, whatever they might be, would be even more problematical and
not cost effective. The Board would do better, it is felt, to use the already
allocated resources on the present caseload, continuing to process those
complaints carefully still, but in an even more timely and efficient manner.
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Senate Bill 140 makes a variety of information about physicians more readily
available to the public, including medical education, specialization, education
appointments, professional experience, practice settings, hospital affiliations, disciplinary
& malpractice history, license status and felony convictions, for example. It is patterned
in large part on the Massachusetts Board of Registration Physician Profile, operating as
an easily accessible web site in that state, The Medical Examining Board supports
that type of information being readily accessible to the public and thus supports the
thrust and purpose of SB 140, but feels there may be better, more cost effective and
efficient ways than proposed to accomplish its objectives, - Other options, including
consolidation or centralization of already existing information repositories and web
sites in this fast changing mosaic, should be further explored before establishing an
entirely new and separate site, requiring yet another submission of duplicated data
to a yet another setting, ' '

The MEB has several concerns and suggestions:;

(1) From the fiscal estimate attached to the bill, it appears there would be a first

year cost of about $ 544,000.00 and an on-going cost of about § 281,000.00

(including 5 new FTE positions). Divided by 18,000 physicians that would
amount to. about $ 30.00 per physician in the first year and $ 15.00 per

physician annually thereafter (at ‘today’s costs). - Physicians have not .

objected to increased costs of licensing and discipline, even though assessed

-----

to them individually, if those program revenues end up dedicated specifically
to the MD/DO programs. That has not always been the case in recent years,
however, but this bill proposes, at least, that such revenue would be
dedicated to that purpose. : : '-

But it is not the added fee that is of concern to the MEB. Rather what is of
concern is that physicians are already required to provide, and re-provide,
and then provide again and again, the same information SB 140 seeks, in
other numerous inquires, forms and documents they already are required to
file with their various hospital and clinic affiliations, managed care plans,
insurers, and other private or public agencies. Also, many physicians already
voluntarily maintain their own web sites, or are listed on web sites available
to the public through their clinics or specialty organizations. Before
establishing yet another web site, and requiring another set of duplicative
forms to be filled out, there should be an effort toward adding information to
already existing web sites (such as that already maintained by the
Department of Regulation and Licensing and already available to the public).
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Attached is a sample (mine) of web site data already readily available to the
public through DRL. This is typical of similar data that other states provide
(a sample of the Oregon material available off the web is attached as well). .
Perhaps malpractice history and hospital privilege history, already reportable
events, could be added to the already existent DRL web site, with a
paragraph of explanation, instead of establishing another, duplicative site. In
addition, detailed information about many physicians can be obtained
through American Medical Association, State Medical Society, specialty
organizations or other individual physician web sites. Some clinics now
even provide individual physician videotapes to help patients choose
physicians. o R -

Better still would be a central registry of such information that would permit
physicians to provide that information in a single place and then reguire
hospitals, organizations, agencies and the proposed web site to use that data
base as a single source of information otherwise so duplicatively sought.
There are some organizations, such as the Federation of Medical Examining
Boards, that make such a consolidated data repository available, for a fee, to
physicians so that they can provide that single source of information to the
hospitals, licensing bodies, insurers, managed care organizations or other
agencies that require it. But those organizations and entities to which the

- physician may wish to send the data are not required to use it and they often
. still require a separate submission on their particular form. P

G3)

A final consideration is why this public information site, however it is
established, does not include other practitioners as well such as dentists,
chiropractors, psychologists, nurse practitioners and other health care
professionals? It would seem the benefits of such public access would be
equally as great from those practitioners as well as from physicians. Ifa
central practitioner public information site is good public policy, then it
should apply to all health care professionals that patient’s are seeking to
choose. -

Darold A. Treffert, M.D., Vice Chairman
Wisconsin Medical Examining Board
October 17, 2001



