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The Chief Clerk makes the following entries under the5. Frankenmuth Insurandégniversity of

abovedate.

PETITIONS AND COMMUNICA TIONS

State of Wisconsin
Department of Health and Family Services

July 15, 2004
The Honorable, The Senate:

$167.70
Wisconsin
6. Ralph Rischmann Health and Family  $330.00
Services
7. Ernestine \alker Health and Family  $3,394.0
Services4
8. Lifenet, LLC Health and Family  $20,800.00
Services

The following claims wele consideed and decided

As required by s.25316 of the Visconsin Statutes, | am  without hearings:

enclosingthe Departmerd’ annual report on the stato$

UniversalNewborn Hearing Screening inis¢onsin. Vé are
pleasedo report that in 2003 1s€onsin hospitals have metthe 19 gcott Knapp
legislativecriteria. By hospital report, 99.9% of alli$¢onsin
babieswere born in hospitals with a universal newbloearing

screeningprogram in 2003.

Sincerely,
HELENE NELSON
Secretary
State of Wisconsin
Claims Board
July 15, 2004

The Honorable, The Senate:

Encloseds the report of the State Claims Board covering the

claimsheard on June 25, 2004.

The amounts recommended for payment under $5,000
claimsincluded in this report have, under the provisions of s

16.007 Stats., been paid directly by the Board.

of

Claimant Agency Amount
9. Elizabeth Barr Natural Resources  $884.57
Agriculture, Trade $400.00

& Consumer Protection

11. Tommy Gubbin Corrections $1,000.0

0

12. \dllage of Sturtevant Administration / $158,800
Corrections

13. Teresa Oettinger Health and Family $1,025.00
Services

14. David Ress University of $506.00
Wisconsin

15. John Sadowski Wisconsin State $3,024.85
Fair Park

The Board consideed whether or not to reconsider the
claim of David F. Kral, pr esented to the Claims Board at
hearing on December 5, 2003, and subsequently denied
y the board.

The Board discussed a pyposal for the development of a

The Board is preparing the bill(s) on the recommendecC|aims Board web site.
award(s)over $5,000, if anyand will submit such to the Joint The Board Finds:

Finance Committee for legislative introduction.

This report is for the information of the Legislature. The Board

Steve and Carla Newcomer of McFarland,

would appreciate your acceptance and spreading of it upon thgjsconsinclaim $4,925.00 for the cost of installinglaoreline

Journalto inform the members of the Legislature.
Sincerely,
JOHN E. ROTHSCHILD
Secretary
STATE OF WISCONSIN CLAIMS BOARD

The State Claims Board conducted hearings at the State
Capitol Building in Madison, Wisconsin, on June 25,
2004, upon the following claims:

Claimant Agency Amount

1. Steve & Carla Natural Resources $4,925.00
Newcomer

2. Charles Armitage Natural Resources $92,832.00

3. Michael Crowell Natural Resources $2,632.00

4. Begman Companieblatural Resources $5,118.75

Inc.
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riprapon their property The claimants purchased property on
LakeWaubesa in April 2003. The previous owner had installed
his own shoreline riprap. Before closing, the claimants
discoveredhat the property owner had no permits forrtheap
installation. The Department of Natur&tesources fined the
propertyowner and made him remove the riprap and begin a
shoreline restoration plan. The claimants state thla¢y
receiveda copy of a letter from the DNR, which allegedly stated
thatall requirementsf the shoreline restoration plan had been
met. The claimants state that two weeks after they purchased
the property spring storms raised the lake to its normal height
andthat the higher water level and winds caused a foot of the
shorelineto erode into the lake. The claimants state that after
many meetings with DNR personnel, they were granted a
permitto build the riprap back to the way it was before they
boughtthe property The claimants believe that if the DNR had
let the previous owner keep the riprap in place, they would not


https://docs.legis.wisconsin.gov/document/statutes/16.007
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haveincurred the cost of reinstalling it. They believe that thecompleted. The claimant believes that the remediation should
DNR did not provide proper procedures for the shorelinehavebeen completed within a couple of mondifishe original
restorationand usedheir lot as a test for a new shoreline Septemberl999 taget date. The claimant states that the
restoratiortechnique. They point to the fact that thwioperty  settlementigreements provided that any remaining money in
was the only property in the area that did not have any rock fahefund, including accrued interest, wiasbe returned to him
shorelineprotection. The claimants also believe that the DNRin proportion to the portion of his payments to the fund. The
has been inconsistent and point to the fact that a neighbarlaimantbelieves that the state should pay Iiterest on the
installed a riprap without permits at the same timetlas  amounthe has paid into the fund until such time as the site is
previousproperty owner but was neviimed or told to remove remediatedr the money is returned to him.

It. TheDNR states that in 1995, the state shedlsville

The DNR recommends denial of this claim. The Foundryand the claimant for violation of solid wastisposal
claimantsbelieve that the DNR acted wrongtyrequiring the  andstorage laws. As part of a 1986éttlement agreement, the
prior property owner to remove the riprap. The DNR states thatlaimant agreed to pay $50,000 in forfeitures and make
this action took place prior to the claimants’ purchase of thanonthly payments to fund remediation. The DNR states that
propertyand therefore the DNR owed them no duty at the timehe claimant had the optioof either overseeing the remediation
thedecision was made to remove the original riprap. The DNRN his own or delegatinthe responsibility to the DNR and that
alsostates that removal of the original riprap weasonable he chose the latteiThe DNR states that the 1996 agreement
dueto the fact that it was constructed without a permit and irprovidedthat any money left over after remediation wogid
excessof DNR standards. Furthermorfie DNRS research  to the states EnvironmentaFund and also included provisions
showsthat rock riprap and sea walls destroy near shore habitat case of default. One of the provisions in case of default was
necessanyor the healthof a water body food chain. The that all money in the Neillsville Foundry Fundas to be
claimantsalso allege that the DNR did not provide an adequatéransferredo the Environmental Fund. The claimant defaulted
shorelinerestoration plan. The department states that this typen the agreement in March 1998 and the state brought a new
of plan is frequentlyused by the DNR and is generally action against him to recover the remaining maneyhe
successfulThe DNR states that this plan was provided to theclaimantsigned a 1999 settlement agreement, which replaced
prior owner and did ndhvolve any duty owed to the claimants the 1996 agreement. The 1999 stipulation called for the
and that the claimants acquired the property with full claimantto pay $257,938.71 and for that payment and any
knowledgeof the plan. The claimants also allege ttkedy = remainingmoney in the Neillsville Fund to be transferredhi®
receiveda copy of a letter from the DNR, which they assertEnvironmentalFund. Theclaimant made final payment in
statedthat all the restoration plan requiremelmésl been met. October1999. The DNR states that an additionestigation
The DNR states that this interpretation of the letter is incorrecttequired before remediation was possible uncovered
The letterclearly states that, although some portions of the plasomplicationghat have delayed the cleandjre DNR states
hadbeen completed, re—establishment of vegetation had ndat, contrary to the claimargt’assertion, the 1999 settlement
beencompleted and that continuingfats were needetb  clearlyprovided for all money tgo to the Environmental Fund
ensureshoreline protection as well as protection of the recentlyand that nothing in theagreement provided that any money
planted vegetation. The departmenrelieves that proper would be returned to the claimant if not spent on the cleanup
maintenancef the mulch angilt fence would have prevented within a specified period of time. Furthermore, the DNR states
the erosion and subsequent need for repairs at the site. Finaltyatit is still continuing with the cleanup, for which it hggent
the DNR states that the restoration plan providedthy  $90,000 thus far and earmarkedn additional $175,000.
departmentvas only that, a plan, not an insurance poli¢ye  Finally, the DNR states that money in the Environmental Fund
DNR believes that there is no evidence that the erosion of this used to fund projects based on priority and that funds aifid staf
claimants’property was caused by any negligence or breach aksourcesare limited, therefore, not every project canve
duty by the DNR and requests denial of this claim. forwardimmediately TheDNR states that it is moving forward

TheBoard concludes the claim should be paid in the/Vith remediation of the Neillsville Foundry site as rapidly as its
reducedamount of $2,500.00 based on equitable principlesimited funds and available sfafiill allow.

The Board further concludes, under authority df&007 (6m) The Board concludes there has been an figaht
Stats. payment should be made from the Department of Naturahowing of negligence on the part of the state,dfficers,
Resourcesppropriation s20.370 (4)(ma)Stats. agentsor employees and this claim is neither &orewhich the

2. Charles H. Armitage d/b/a Neillsville Foundry,  Stateis legallyliable nor one which the state should assume and
Inc., of Brookfield, Wisconsin claims$92,832.00 for interest Paybased on equitable principles.

on money paidto the Department of Natural Resources in3. Michael W. Crowell of Tomahawk, Visconsin

relationto the closing of a landfill. The claimant states that,claims$2,632.00 for lost furdpst income and attorneyfees
despitetesting showinghat the material was not hazardous, therelatingto a Department of Natural Resources enforcement
DNR ordered theclaimant to cease storing waste sand afaction.In January 2002 BNR warden questioned the claimant
Neillsville Foundry and to formulate a remediation pl@he  abouttwo fisher peltghat the claimant brought into the DNR
claimantstates that in Decemb&996, he signed a stipulation office to be tagged. The warden asked the claimant when the
agreeingo remediate and close the site by September 30, 199feltshad been tagged and the claimant statedhkeatgs had
This stipulation required hino make 42 consecutive monthly beenplaced on the fisher before they were transported, as
paymentsof $7750 to theNeillsville Foundry Remediation requiredby law The DNRwarden alleges that it is unusual for
Fundand that money from this account was to be usethér thepelt tags to be clean and free of blood. The claimant states
actualsite cleanup. The claimastates that the business was thathe is an experienced trapper and is able to avoid getting
not ableto support making these payments in addition to thélood and dirt on the tag durinthe pelting process. The
$5000 cost of shipping waste sanflsife and was forced to claimantalso disputes the DNRallegation that the claimast’
shutdown in 1997. The claimant signed another stipulation irson, Zachary admitted to the wardens that the animals were
1999to make additional payments but was unable to theét taggedafter beingpelted. The claimant alleges that the
obligation.The claimant states that throughout all negotiationsywardendied to hisson and intimidated him and that his son was
the DNR constantly emphasized thgancy of the remediation not even present when the fisher were pelted. daenant
andthat he does not understand why that remediation is still ndtired an attorney to defend him against the gbarPrior to the
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casegoing before a jurythe fisher pelts were lost by the DNR authorizedoy staf, howeverin an attempt to help the claimant
andthe prosecution decided to drop the case. claienant reducecosts, the DNR waived the requirement that cracks had
believeghat this was a malicious prosecution and that the DNRo be cut and cleaned out before sealing. (For the remaihder
wardendied, used intimidation and delayed the trial in order tothe project, the claimant did not cut the cracks before sealing as
harmthe claimant. The claimant requests reimbursement of higriginally required.) = DNR again states that ndeofof
$1500attorney fee, $772 for 4 days lost wages, and $360 for &dditionalpayment was made and none weguested by the
fisherfurs lost by the DNR. claimant. DNR also points to the fact that the crack sealing

The DNR states that the enforcement action initiatedProjectwas initiated bythe park superintendent only because
againsthe claimantvas based on probable cause. Experiencefloneywas left over from the original line paintingoject.
DNR wardens observed that the fisher tags were free of bloodhere was approximately $3,000 remaining and the
dust,hairand grease. Based on the wardens’ experience, théyperlnten.derwasauthorlzeq to seek quotes for the additional
believedthat it was extremely improbattieat properly tagged Work, provided that the project was less than $5,0000R
fisher (tagged in the fielthefore skinning and fleshing) would Statesthat, had the claimant correctly priced the project, it
havecleantags. The chges against the claimant were alsoWwould not have been authorized because only $3j000
basedn an admission by the claimanson that the furs were additionalmoney was available and also because any project
taggedafter theanimals were skinned. The DNR states that théver $5,000 would have been subjectbidding pursuant to
only reason the prosecution against the claimant was dismissB¥PA bidding requirements. DNR believes that this was
wasbecause the fisher furs were misplaced and the prosecutefobablyan honest mistake on the part of the claimant and
chosenot to proceed without that evidence. The claimant hadllegesno bad faith.However DNR believes that payment of
presentedho evidence that the DNR citations were malicious otthis claim would leave the partyhich made the mistake whole,
improper. The DNR points to the fact that the claimam#¢gal ~ While forcing Copper Falls State Park to spend money that it
expensesvere incurred before the furs were lost and that, hagimply does not have and whictdit not and does not have any
theynot been lost, his case would have proceeded to triaé If authority to spend under either budgetary or bidding
hadlost his case, the claimant would have incurred the sam@uidelines. For these reasons, DNR requests denial of this
(andpossibly additional) legal expenses plus a civil forfeiture claim.

The DNR further states thagyven if the claimant had won his The Board concludes there has been an figent
case he still would not have been able to recover his attosney’showing of negligence on the part of the state,dfficers,
fees or lost wages because recovery of such fees are nagentsor employees and this claim is neither ésrevhich the
availablein civil or criminal prosecutions. The DNR believes stateis legallyliable nor one which the state should assume and
thatthe state had a good faith case against the claimant evpaybased on equitable principles.

thoughthe evidence against him was misplaced. The DNR;, Frankenmuth Insurance of Blue Mounds,
statesthat, at most, the claimant would have been able tqvisconsinclaims $167.70 for tire damage allegedly related to
recoverthe fur and therefore is willing to reimburse him for the agshused onroads in the @wn of Blue Mounds during the
lostfurs. Based on DNR records of the top price for fisher peltgyinter of 2002-2003. The claimastates that the ash, which
atthat time, the DNR dérs $57.72 per pelt, or $173.16. wasprovided bythe University of Visconsin, contained bits of

The Board concludes the claim should be paid in thehardenedsteelfrom radial tires that were burned to make the
reducedcamount of $173.16 based on equitable principles. Thash. The claimant alleges that these metal pieces ruined the
Board further concludes, under authority of16.007 (6m) tireson Frankenmutls’2003 Chevy Impala. The claimant is
Stats. payment should be made from the Department of Naturaéquestingeimbursement for part of the costréplace all four
Resourceappropriation s20.370 (3)(mu,) Stats. tires on the vehicle. The replacemeites cost $335.39
4. BergmanCompanies, Inc.of Eau Claire, Wsconsin ~ howeverthe claimant hadepreciated the tires at 50% and is

claims$5,118.75for costs incurred due to an error made wherthereforerequesting payment of $167.70.

guotinga price for a Department of Natural Resources project. The UW recommends denial of this claim. According
The claimant was awarded a line—painting projecCapper  to Blue Mounds dwnship, ash obtained from the UW was used
Falls State Park. While workingn that project, park sfaf on their roads, but the township stopped using the ash in
requestedhat the claimant submit an estimate for crack sealingrebruary2003. The township has also indicatidt all its

the entrance roadto the park. The claimast’' sales roadswere sweptin early spring and June of 2003. The UW has
representativéooked at the site and estimated that it would takepaid several claims related to metal pieces in UW supplied ash
approximatelys,214 linear feet of crack sealant to do the joband,in fact, paid a claim submitted by MBrock for damagéo
andthe claimant submitted a cost estimate of $2,846.84. Thike tires of his personal vehicle. Howey#re claim by Mr

bid was accepted and the project was expanded to inttlede Brockwas submitted ia timely fashion (June 2003), while this
cracksealing. The claimant states that the crack sealing joblaimis not timely The UW contends that, given when the ash
actuallytook 14,589 linear feet of sealant, considerably morevasspread and swept from the roads, any damage caused by the
thanwas originally estimated. The claimant now believes thaashshould havédeen apparent long before October 2003, when
thenumber given by the sales rep was probably the pounds &r. Brock had the tires replacedspecially in light of Mr
sealantrequired, not the linear feet (the sealant yieldsBrock’s knowledge of the problem due to the damage to his
approximately2.5 linear feet per pound). The claimant personalvehicle. The UW also points to the fact that this
believesthat it misunderstood the sales sgstimate and vehiclemay have beeunsed by other employees in other areas,
therefore quoted the wrongunits. Although the claimant which brings up thepossibility that damage to the tires came
realizesthat this is not justification for the increase in price, from asource other than the UW ash. Finale UW believes

the claimant believes that it was an honest error and therefotleat tire replacement on a company vehicle should be

requests reimbursement for the additional costs. considered regular maintenance cost for the company and is
The DNR recommends denial of this claim. DNR not the responsibility of the state.
agreeswith the facts as stated by the claimant but also wishes to The Board concludes the claim should be paid in the

provide some additionalinformation. DNR states that amountof $167.70 based on equitable principles. The Board
approximatelyhalfway through the crack sealing projabe  further concludes, under authority of $6.007 (6m) Stats.,
claimant'sforeman approached park $@fid indicated thahe  paymentshould be made from the University ofidébnsin
projectwould go over budget. No additional payments wereappropriations.20.285 (1)(c), Stats.
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6. Ralph Rischmannof Milwaukee, Wsconsin claims  contentsof a closet on fire. As a result of the fire, there was a
$330.00 for property allegedly damage caused by fostersignificantamount of fire angmoke damage to the claimant’
childrenin the care of a licensed foster parent. ¢ladmant home. The claiman8 homeownés insurance coverea
andhis wife spend their winters in Florida awedre not present portionof the damages but she incurred $2,394.04 in uninsured
whenthe damage occurred, on March 26, 2002. According teostsand her daughténcurred an additional $1,000 in clean up
statement$y his neighbors, the children damaged three housessts and othercosts related to assisting her mother with
onthe street and were observeddme of the property owners, resolvingthis claim (long—distance calls, travel expenses, etc.).
who detained the children and called the police. The police di@he claimant attempted to obtain reimbursement Her
notissue any citations because the children were both juveniledamageshrough the fostgparent insurance program but was
Whenhe returned from Florida at the end of April 2002, thedenied.Theclaimant states that she was never notified that the
claimant'sneighbor informed him of the incident and told him state which has guardianship of K.N., would notresponsible
he should contact the Department of Health and Familyfor any damages he caused. The claimant believes that it is
Services. The claimant states that he left numerphsne inappropriatdor the state to license a non—property ownex as
messages but that they were never returned. The claimafoister parent without obtaining consent from tpeoperty
further states that he switched insurance coverage for his honeavnerand/or providing the property owner with information
while he was in Florida and therefore his new insUdenaha  regardingpotential liability for damages caused by fbster
Mutual, would not cover the damage to the propevtyich was  child. The claimant believes that the Department of Headth
not recovered until after he returned toisdbnsin. The Family Services was negligent in failing to ensure that the
claimant therefore requests reimbursement for the d¢ost foster mother had adequate insuranceverage for any
replacehis broken window damagesaused by K.N. Thelaimant believes that pursuing a

The DHFS recommends denial of this claim. The courtaction against the foster mothes the DHFS suggests,
DHFS states that the foster parent insurance program describ@uld have caused both the claimant and the fastether
in s.48.627 Stats.,only provides for payment of claims in additionalfinancial hardship, which would not have been in the
certain circumstances. That statute limits payment the bestinterest of the foster child. The claimant does not believe
extent not coveredby any other insurance and subject tothatit is good public policy to expect third parties to accept
limitations ...for all ‘of the following..” The statutory unlimited financialexposure and bear the burden of damages
limitationsinclude, “Bodily injury or property damage caused causedy the negligence of or inadequate oversight by foster
by act or omission of ahild...for which the fostertreatment ~ areprogram personnel.
fosteror family—operated group honparent becomes legally The DHFS recommends denial of this claim. The
liable.” One of the claimar#’neighbors, the Brimleys, pursued DHFS states that the foster parent insurance program described
legal action againsthe foster mother and a judge determinedin s.48.627 Stats., only provides for payment of claims to the
thatshe was not responsible for the damage caused by the fostatentthat the damages are not covered by any other insurance
children. Because the judge found that the foster paremtatias and for which the foster pareriecomes legally liable. As
legally liable, the DHFS had no statutory authority to pay thedescribedy the claimant, K.N was in the claimaniiome with
Brimley’s claim. Although the Rischmarmhave not pursued permissiorwhen hestarted the fire. The claimasinsurance
thesame legal action, the result presumably would be the sam&as not suficient to cover all the damages, howevere
The DHFS states that there does not appear to be any basis ¢taimantdid not pursue any court action against the foster
assigriiability to the foster parents or foster care agerétate  parentto determine whether or not she was legally liable. The
andcounty agencies and foster parents provide cafester = DHFS states that, without a finding of legal liability on theat
children who may have serious behavioral problems. Theof the foster parent, it isot able to pay the claim from the foster
DHFS believes that it would be contrary to public policy to parentinsurance fund. The DHFS believes that it is contrary to
require foster parents and agencies to pay tfog acts of public policy to require that foster parents pay for the acts of
troubledchildrenunless there is a finding of legal liability on troubledchildren in their care unless it is shown that they were
the part of the foster parent or agencyhe DHFS further legally liable. The department believes thlaing so would
believesthat the government is not and should not be thelacean unfair burden on foster parents and agencies, limiting
ultimate payer for all crimes or wrongs and that propertyresourcesvailable for foster children and punishing the foster
ownersare responsibléor maintaining insurance to protect parentswvho attempt to help them. Finalthe DHFSbelieves
themselvesagainst these types of damages. Although théhatthe government can not and should not be the ultimate
claimanthas indicated that, after he switched insurancéyéhis payer for all crimes or wrongs anthat private property
new insurer would not cover the damages, he has not providéusuranceis intended to protect against private property
an explanation as to why the damage would not have beetamage. The DHFSbelieves that, absent a showing of legal
covered under his previous homeowners polidye DHFS liability, neither the foster parent nor the state should bear the
believesthat if the board does decide to makeaaard to the  costof protecting public property
claimant,that the amount of such award shouldifoéed to the The Board concludes there has been an fiaht
amountof any insurance deductible. showing of negligence on the part of the state,dfficers,

The Board concludes there has been an figafit  agentsor employees and this claim is neither forewhich the
showing of negligence on the part of the state,dfficers, stateis legallyliable nor one which the state should assume and
agentsor employees and this claim is neither éorewhich the  paybased on equitable principles.

stateis legallyliable nor one which the state should assume ang Lifenet, LLC, of Eau Claire, Wsconsin claims
paybased on equitable principles. $20,800.00or the costs of photocopying documents related to
7 Ernestine Walker of Milwaukee, Wsconsin claims  anaudit by the Department of Health and Family Services. In

$3,394.04 for uninsured property damage and additionalOctober1999 the DHFS informed the claimant thatould be
out—of-pockekexpenses related to a fire caused by a fosteconducting a desk audit of the claimard’® Medicaid
child. The claimant is the grandmother of Kimbevlialker  documentatiommnd billing practices. afcomply with the audit,
who s the fosteparent of 6-year—old K.N. Ms. &lker rents  the claimant was required to provide numerous records to the
propertyfrom the claimant, which is next door to the claimant’ DHFS. The claimant states that, in this instance, the DHFS’
residence.On January 2, 2004, K.N. wassiting in the requesfor copies was broader than usual because DHHFS staf
claimant's home, when he found a fire starter and set thalid not come on-site and specifically identife records they
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wantedcopied. The claimant statéisat the DHFS did not Dombrowskiwas unable to see behind her because of the
reimbursethem for the copying costs of these initial records.snowmobiledoadedinto the truck and points to the fact that
The claimant states that thBHFS then informed them of Dombrowskiadmitted in her statement that she wasamadre
additional concerns and encouraged the claimant to submihat the claimant was behind her until she felt the impact.
copiesof clarifying documents. The claimant states that itFinally, the claimans insurer informed her that her rates would
submittednumerous documents in response to this seconihcreaseby 25% if she filed a claim for these damages. The
request. The claimant points tthe fact that in a settlement later claimantdoes not believe that she should have to bearaste
enterednto with the DHFS, the state acknowledged that it hadf this rate increase and requests reimbursement for the entire
not paid the claimant “for the reproduction of costs associatedost of repairing her vehicle.
with its submission of rebuttal materials.” Tieimant The DNR alleges that both parties were backing out of
dlsagreeSVIth the departmerﬁ'assertlon that all the documents their respective drivewaySNhen they struck each other
theclaimant provided after its initial submission wegbuttal  Although the claimant objects to the characterization of the
documentswhich is a cost of the appeal and not reimbursableaccidentn the police report, the DNR believes that it remains
Theclaimant believes that the appeal process was not triggergge best evidence as to what happened. The DNR also points to
until May 21, 2002, when the claimant appealed the DHFSthe report filed by Vérden Dombrowski, which supportise
May 6 notice. The claimant states that its costs were incurregbspondingfficer’s report. The DNR states that it has made an
prior to May 21 and therefore cannot be considered a cost of thgfer to the claimant taover 60% of her expenses through State
appeal. Risk Management. The DNR states that thifemfs still

The DHFS recommends denial of this claim. The availableto the claimant and does not believe that the claimant
DHFS states that the claimant submitted a bill for the initialshould use the Claims Board process to circumvent the
documentssubmitted in response to the audit and that standardstate procedure for settling auto accident claims.
DHFSreimbursed the claimant at the departnsargual rate of The Board concludes the claim should be paid in the
$0.05per page.The DHFS states that it requested additionakeducedamount of $530.74 based on equitable principles. The
recordsfrom the claimant because the documentation theoard further concludes, under authority of1$6.007 (6m)
submittedin responseto the audit was inadequate and in Stats., payment should be made from the State Risk
violation of rules regarding required documentation undemanagemenéppropriation s20.505 (2)(k) Stats.
Medicaid. The DHFS states that it is its usual practice not to pay o ScottKnapp, d/b/a SK Exotics and Rodentryof

copyingchages for rebuttal documents, which amnsidered g thMilwaukee, Wsconsin claims $400.00 for the value of
part of the cost of the appeal process. The DHFS points to h&) rappits, which allegedly had to be destroyed due to a
factthat the Settlement Stipulation provides that “The part'eﬁuarantinei’ssueoby the Department of Agriculturerade &
agreeto bear their own costf representation in this matter - cnsymeprotection. The claimant raises and seNriety of
including attorneys fees ammbstsincurred or to be incurred, g1 animals, including rabbits and prairie dogs. On June 6,
regardingthe matters at issue.” FingliheDHFS states that 5403, theDATCP quarantined all mammals on the claimant
paragraplv of the settlement is merely an aCknOWIedg.emenfiropertydue to a Monkeypox outbreak. The claimant states
thatthe claimant had submitted a bill to teiFS for copying that, although he was hospitalizeand quarantined with
chargesassociated with rebuttal documents and is clearly not a8y mptomsof Monkeypox, his wife and uncle were not, and that
agreemento pay this claim. they continued to care for the animals. The claimant states that
The Board concludes there has beenresuficient  the USDA recommends a quarantine remain in place for 30
showing of negligence on the part of the state, itScefs, daysafter the last contact with an infected person or animal.
agentor employees and this claim is neither one for which the'he claimant alleges that the rabbits were housed separately
stateis legally liable nor one which the state should assume angeverbrought into the house, and never came into contact with
paybased on equitable principles. any of the animals in the house. The claimant was hospitalized
9. Elizabeth A. Barr of Neillsville, Wisconsin claims ~ 0n May 30, 2004, which the claimant statesuld have been
$884.57for vehicle damage related to accident with a thelast contact the rabbits had with an infected person. Based

Departmenbf Natural Resources warden. The clainfaets ~ on the USDA guidelines, the claimant believes that the
acrossthe street from DNR warden April Dombrowski. The quarantineshould have been lifted at the end of June, dreat
claimantstates that on February 14, 2004, she backed out of héery latest, mid-July30 days after the claimant was himself
driveway into themiddle of the street and stopped, preparing toreleasedfrom quarantine. The DACP did not lift the
straighterher car and head west down the street. cldimmant ~ quarantineuntil September 2, 2003. Tltaimant alleges that

stateghat as she looked over her right shoyldlee saw alge  hecontacted the state regarding the end date of the quarantine,
pickup truck with two snowmobiles in it backing oaf  howeverrelease of the quarantine was denied. The claimant

Dombrowski'sdriveway into theside of the claimarg’vehicle. ~ stateshat he was forced to destroy 40 rabbits because he was
The claimant denies having ever told Dombrowski that she didiot equipped to house them long term and that, if it had not been
not see herThe claimant states that timétial police report ~ for the quarantine, they would have been sold within 2 weeks of
contained several inaccuracies, including the pictorial being acquired. The claimant believes that the quarantine
descriptionof her vehicles position. The claimant askéal ~ shouldhave been released by July 2003 and that thEB’s
meetwith Warden Dombrowski and the reportindicér after ~ refusalto do so caused his damages.

shereceived a copy of the initial report and she alleges that The DATCP recommends denial of this claim. The
Dombrowskitold her that she was too bushhe reporting DATCP states that it quarantined all mammals on the
officer advised the claimant tsubmit an addendum to the claimant’spremise®n June 6, 2003, due to an exotic disease,
report, which the claimant did. The claimant states that thevhich was subsequently determintmbe Monkeypox. The
vehiclerepair estimates show damagéehe side of her vehicle, DATCP statesthat all mammals on the premises were
not the regwhich shebelievessupports her contention that her consideredexposed because both the claimant and his wife
vehiclewas stopped in the middle of the street, not backing ugsaredfor the animals and both hagmptoms of Monkeypox.
whenDombrowski backed into heiShe also states that there The DATCP states that there were concelns the disease
was no scraping type of damage on vehicle, which she couldbe spread both from animals to humans and from humans
believeswould have occurred had her vehicle been in motion @b animals. The DACP emphasizes that there was no
the time of the accident. The claimant believes thatinformationimmediately available on the incubation period of
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Monkeypoxin species other than prairie dogs, so the quarantingervicechages. The village also points to a Novembezan)2,
wasoriginally indefinite. The USDA and CD@commended LegislativeCouncil memo which cites70.119(1) Stats. That

that quarantines remain in place for 30 days afterl#s® section provides that the state..’shall makereasonable
symptomaticanimals wereremoved and isolated from the paymentsat established rates for wateewer and electrical
premises.The DATCP states that, based on inspections by theervices and all other services directly provided by a
departmens veterinarian, information from tltaimant asto  municipality to state facilities.” The village believes that,
whenhis symptoms subsided, and isolatiorabbfrairie dogs  basedupon these two statutes, the state is required to pay the
for 30days, the quarantine was released on September 2, 20@&werconnection chae.

rabbitswas a business decision made by the claimant. Thegrrectiongequestenial of this claim. They maintain that the
DATCP did not order the animals destroyed ahduld not be  stateis exempt from the sewer connection gesrby virtue of
heldresponsible for any damages related to their destructiong 13.48(13)(a) Stats. The Department of Justice and Dane
The Board concludes there has beenresuficient  County Circuit Court both have found that this statute
showing of negligence on the part of the state, iticefs,  unambiguouslexempts the state from local laws, permits and
agentsor employees and this claim is neither one for which théeesrelatingto construction. The villagegues that the state
stateis legally liable nor one which the state should assume angiustpay the connection ctges under $66.0821(4) Stats.
paybased on equitable principles. However,it is the state position that, in order to be governed
11. Tommy Gubbin of Madison, Visconsin claims by local laws and ordinanceshe state must clearly and
$1,000.000r reimbursement of eehicle insurance deductible. unambiguouslyindicate that it consents to a waivef
Theclaimant is employed as a Probation and Parole Agent witkovereignmmunity. The Attorney General has opined that “a
the Department of Corrections. The claimant workan ofice statuteof general application, no matter how inclusive its
wherethere is one state vehicle fimur agents. The claimant terms,will not be construed to apply to the government or its
stateshat on Novemberll 2003, he was scheduledctunduct  agenciesif such constructionwould impair their rights or
a home visit. The state vehicle assigned to theeafias in use  interests,unless the statutencludes them expressly or by
by anotheragent. The claimant states that other available stateecessarymplication.” The state points out that the courts
vehicleswere located in the centralfick, 8 milesaway haveconsistently ruled in accord with this tenet. The sate’
Becausehis was further away than the home the claimant wapositionis that s.66.0821(4)is of general applicability and
visiting, he used his personal vehicle to conduct the home visitacksany express reference to the state or its agencies. The state
The claimant states that use of his personal vehigarisof his  pointsto s.13.48(13) Stats., which specifically protects the
job description and a regular part of his job. As the claimant wastatefrom local construction laws. The village also relies on s.
travelling northbound on Allied Drive a southboumdhicle  70.119(1) Stats., and gues thathe connection chge is not
madean abrupt left turn ifront of him and the claimant was relatedto the construction of the facilitthus negating s.
unableto stop. Thether drive was cited for failure to yield and 13.48(13) Stats. The DOA and DO&yree that the state will
driving without a valid license. The van the other driver wasmake regular payments for municipal services after
operatingbelonged to another individual angs not insured.  constructionis completed, as is the usual case. Section
The claimant states that the accident occurred dutheg 70.119(1) Stats., requires the state to make reasonable
regularcourse of his duties and he requests reimbursement piiyments'at established rates” for various services provided
his $1,000 deductible. by a municipality The rate is to be based on usage but

The DOC does not objedb payment of this claim. applicableto all users. The stategares that theonnection
The DOC states that agents are permitted to usebesonal chargeis clearly not a “rate” but rather a one-time tfe is not
vehiclesfor state business when a state velicheot available.  requiredof all users, only new customers. Further mtre,
Theydo not have to obtaia “nonavailability” slip unless the Statepoints to the fact that the ordinance ties the issuance of a
trip mileage is 50 miles or more. The department agrees that tR€'mit to allow connection with the payment of the fee.
accidentoccurred while theclaimant was engaged in state Without connection, construction of the building cannot be
businessnd appropriately usinigs personal vehicle and that finished,so the chaye istherefore obviously a one-time permit
the claimant was not dault. Based on the circumstances, DOCfee, imposed during construction, not a rate applicable to all
agreesthat it should be responsible fgayment of the USersas required under 0.119(1) Stats. The state relies on
claimant'sinsurance deductible. thelong-standing protection of sovereignmunity. Without

The Board concludes the claim should be paid in thd!iS Protection, hundreds of state building projects each year
amountof $1,000.00 based on equitakinciples. The Board Would be subject to every king of perrféesmunicipalities
further concludes, under authority of £5.007 (6m) Stats., couldimpose, which would drive up costs for state taxpayers.

paymentshould be madffom the Department of Corrections Finally, the DOA states that permit fees are never included in a
appropriatiors. 20.410 (1)(b) Stats. building projects budget and state taxpayers would be harmed

if the state was required fiarfeit monies already allocated for

12. The Village of Sturtevant Wisconsin claims —.,nqinctioncosts to one—time, unplanned permit fees. For
$158,800.0(lus interest for payment of a sewer Con”eCt'onthesereasons, the state requests denial of this claim.

feerelated to the construction of a Department of Corrections )
300bed Regional Probation and Parole Holding Facility inthe . The Board concludes there has been anfiogarit

Village of Sturtevant. Theillage alleges that, in accordance Showing of negligence on the part of the state, fise6,

with Village Code section 13.17(2), the state is required to pa&gents or employees and this claim is neither one for which
thevillage a sewer connection fee of $48# fixture, for a total e state is legally liable nor one which the state should

feeof $158,800. The state has refused to pay thgefeiting ~ @SSume and pay based on equitable princifitéember
5.13.48(13) Stats. The village disagrees and believesttigat Rothschild not participating.]

paymenimust be made pursuant t®6.0821(4) Stats. Itisthe 13. TeresaOettinger of Green BayWisconsin claims
village’s position that the sewer connection ggais neither a  $1,025.00or the cost of repairing siding allegedly damabed
permitfee nor a chae relating to construction of a building, afoster childin the care of the claimasthext door neighbor

but rather isa service chge authorized under 66.0821(4)  The claimant states that on October 6, 2003, she observed the
Stats. The village stateshat under this section there is no child throwing sticks and rocks at her neighlsdrouse, where
exemptionfor state facilities relating tpayment of sewer heresides. The claimant states that she opkeedindow and
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yelledat the child to stop, at which time he threw several stone® begin cleaning water out of the room. The claimant stiags

at her, which struck the side dier home and damaged the a maintenance employee told him they pumped 20-30 gallons
aluminum siding. The claimant states that, according to thef water out of his room. The claimant requests reimbursement
policereport, the child foster mother was home at the tinee  for his propertyall of which was lying on the floor of his room
wasthrowing the stones but was afraid to go outside to confrorandtherefore spent 3—4 hours immersed in waldre claimed
him. The claimant does not believe that the foster mothedamagedgroperty includes a Playstation 2 console, controller
providedappropriate supervisor of the child becausefaied =~ memorycard and video game, and two textbookeaio flems

to even attempt intervention when the foster child wasoriginally reported to police as damagedVD movie and a
misbehaving. The claimant points to the fatftat the foster video game) were abléo be cleaned and are now usable,
motherdoes receive compensation Far role as foster parent thereforethe claimant is not requesting any reimbursement for
andthe claimant believethat along with that compensation theseitems.

comessome responsibility for the chikl’behaviar The The UW recommendspayment of this claim on
claimant understands that laws are made to protect fostesquitablegrounds. The university agrees with the facts of the
parentsfor the good of the communijtilowevey she does not incident as stated by the claimant. Although is the
believethat those laws should absolve the foster pareatyf university’sposition that it was not negligent, it does believe
andall responsibility for the child that has besmtrusted to her that equitable grounds warrant payment of the clainsant’
care. The foster mothés homeowneés insurance would not damages.

cover the damage because it resulted from an intentional act. TheBoard concludes the claim should be paid in the
Theclaimant receivea “claim free” discount on her insurance amountof $506.00 based on equitable principles. The Board
premiumswhich would increase if she filed a claim with her fyrther concludes, under authority of 6.007 (6m) Stats.,
own homeowneéss insurance. She also has a $250 deductib'q)aymentshomd be made from the University ofiddbnsin
Theclaimant does. believe it is fair for her to btrer burden of  appropriatiors. 20.285 (1)(h) Stats.

thesecosts because the foster mother sat in her homdidnd 15 John Sadowskiof Muskego, Visconsin claims

nothing but watch while the child in her care damaged theg3 024.85 for uninsured medical expenses allegedly incurred
claimant'shome. due to an accident at State Fair Park. The claimant states
The Department of Health and Family Servicesthat on August 2, 2003, he was at thisénsin Products
recommendglenial of this claim. The DHFS states that thebuilding at SFP He states that a woman with a baby stroller
fosterparent insurance program described #8s627 Stats., was coming out of the building and was having trouble
only provides for payment of claims to the extent tthet  pushing open the daoiThe claimant states that he went to
damagesre not covered by any other insurance and/foch  assist the woman and that the door was very heldeystates
thefoster parent becomes legally liable. The claimant did nothat the only way to push open the heavy door was to brace
pursueany court action against the foster parent to determinbis other hand on the door jam. While the claimant had his
whetheror notshe was legally liable and the claimant does havéaand on the jam, the door on the other side swung closed
insurance to cover the damages. DHFS statethéivat does not  very quickly and crushed his pinky fingd@ihe claimant
appeato be any basis to assign liability to the foster parent orequests payment for the portion of his medical costs not
fostercare agencyState and county agencies and fgségents  covered by his insurance.
provide care to foster children who may have serious Wisconsin State Fair Park recommends that this
behavioraproblems. DHFS believes that it woulddmntrary  claim be denied. SFP believes that there was no negligence
to public policy to require foster parents and agencies to pay f@n the part of any state employee or ageridye claimant
the acts of troubled children unless there is a finding of legalvas holding a door open with his other hand placed on the
liability on the part of the foster parent or agenciPHFS  door jam. According to the police report of the incident he
furtherbelieves that the government is not and should not be thelid not realize” where this hand was placed and someone
ultimate payer for all crimes or wrongs and that propertyelse accidentally shut the other door on his fingfP does
ownersare responsibléor maintaining insurance to protect not believe that there was any negligence and that payment
themselveggainst these types of damages. of the claim is not warranted.

The Board concludes there has been an figeant The Board concludes there has beenrauficient
showing of negligence on the part of the state,dfficers,  showingof negligence on the part of the state, itficefs,
agentor employees and this claim is neither éorewhich the  agentsor employees and this claim is neither one for which the
stateis legallyliable nor one which the state should assume angtateis legally liable nor one which the state should assume and

paybased on equitable principles. paybased on equitable principles.

14. David Ressof Wausau, isconsin claims $506.00 for The Board concludes:

property damage caused bffooding in a University of 1. The claims of the following claimants should be
Wisconsindorm. The claimariived in Sullivan residence hall. denied:

He states that on November 7, 2003, a leaky and sagging Charles Armitage/Neillsville Foundrinc.
bathroomsink broke away from the wall, ripped opepipe Bergman Companies, Inc.

and caused flooding in the claimantbom, which is located Ralph Rischmann

directly across the hall from the bathroom. The claimant states Ernestine ilker

thathe was told that the shutafalve for thecold water pipe Lifenet, LLC

wasrusted open and therefore could not be tupfebly hand,
which caused the floodingp continue for some time. The
claimantand his roommate were not hoatedhe time and were
thereforeunable to clear out the room. The claimant states that

Scott Knapp/SK Exotics and Rodentry
Village of Sturtevant
Teresa Oettinger

some of his friends who lived down the hall asked if they could John Sadowski

gointo the room to help protect his property from damage but 2. Payment of the following amounts to the
thatthey were denied entrance to his room. The claimant was following claimants from the following statutory
told that the flooding began between 9 and 10 PM. He returned appropriations is justified under s.16.007 Stats:
to his room around 1 AM and the flooding had stopped by therteve & Carla Newcomer $2,500.00 s.20.370 (4)(ma)
however,university maintenance did not arrive until 1:30 AM Michael W Crowell $173.16 s.20.370 (3)(mu)
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Frankenmuth Insurance  $167.70 s.20.285 (1)(c)

Elizabeth A. Barr $530.74 s.20.505 (2)(k)
Tommy Gubbin $1,000.00 s.20.410 (1)(b)
David Ress $506.00 s.20.285 (1)(h)

3. The Board declines to econsider the claim of

David F. Kral, which was consideed and denied

by the Board on December 5, 2003.

4. The Board approves development of a Claims
Board web site.

Dated at Madison, Wisconsin this_ 13th day of July
2004.

Alan Lee, Chair

Representative of the Attorney General

John E. Rothschild, Secretary

Representative of the Secretary of Administration
Stan Davis

Representative of the Governor

Scott Fitzgerald

Senate Finance Committee

Dan Meyer

Assembly Finance Committee
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