WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

TO: SENATOR JOANNE HUELSMAN

FROM: Don Dyke, Senior Staff Attorney {\ég

RE: Senate Amendments ___ (LRBa0485/1) and ___ (LRBa0486/1), to 2001 Senate Bill 139 .
(Discipline of Health Care Professionals)

DATE:  October 16, 2001

This memorandum, prepared at your request, describes the provisions of the above-captioned
amendments.

SENATE AMENDMENT — (LRBa(0485/1)

. Senate Bill 139 provides that when a coroner or medical examiner receives.a report.of a death .
under current s. 979.01; Stats., and subsequently determines that the death was “therapeutic-related,” the =
‘coroner or medical examiner must indicate this determination on the death certificate. The bill creates a
definition of “therapentic-related death” based on the definition contained in the state instruction manual
on completing the death certificate. The definition includes three types of therapeutic-related deaths:
death resulting from complications of surgery, prescription drug use or other ‘medical procedures
performed or given for disease conditions; death resulting from complications of surgery, prescription
drug use or medical procedures performed or given for traumatic conditions; or deat_h resuiting from
“therapeutic misadventures,” when medical procedures were done incorrectly or drugs were given in
error. The bill requires the State Registrar to revise the death certificate to include a space in which
determinations of therapeutic-related deaths may be recorded. The bill also requires a coroner or
medical examiner who determines that a death is therapeutic related to forward this information to the
Department of Regulation and Licensing (DRL).

Senate Amendment ___ (LRBa0485/1) deletes the requirement that a coroner or medical examiner
indicate on the death certificate when a death is therapeutic-related. The amendment retains the
requirement that a coroner or medical examiner who determines that a death was therapeutic-related
report that information to the DRL,
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SENATE AMENDMENT — (LRBa0486/’Q

Senate Bill 139, among other things, requires the DRL to develop a system for identifying health
care professionals who, even if not the subject of a specific allegation of, or specific information relatin g
to, unprofessional conduct, may nonetheless warrant further evaluation and possible investigation. As
the note following line 16, page 7, of Senate Bill 139 indicates, the provision is based on a
recommendation by the Federation of State Medical Boards of the United States that state medical
boards develop a system of markers to identify licensees warranting evaluation. Narrative comments to
the recommendation note that historically the disciplinary function of state medical boards may be
characterized as reactive. The comments suggest that measures to prevent, in contrast to only reacting
to, breaches of professional conduct and to improve physician practice will greatly enhance public
protection; the development of a system of markers is one means to identify physicians, before a case of
unprofessional conduct arises, who may be failing to maintain acceptable standards in one or more areas

of professional physician practice as well as to identify opportunities to improve physician practice.

Senate Amendment __ (LRBa0486/1) requires DRL to develop the system of markers by rule
and authorizes the rules to phase-in the applicability of the system to different health care professionals,
as determined by the department. The amendment further provides that before promulgating any rules,
the department consult with: (1) professional and trade associations that, as determined by DRL,
represent the interests of health care professionals; and (2) each health care credentialing authority.

If you have any questions or need additional information, please contact me directly at the
Legislative Council Staff offices.

DDyjal:ksmrv



State Medical Society of Wisconsin

Working logether, advancing the health of the people of Wisconsin

TO: State Senator Rodney Moen, Chair
Members, Senate Committee on Health,
Utilities, Veterans and Military Affairs

FROM: Calvin Bruce, MDD
RE: SB 139~ Support if amended
DATE: October 17, 2001

I'm Calvin Bruce, a family practice physician, with practices in Cottage Grove and Madison,
Wisconsin. I'm here today representing the 9,000 members of the State Medical Society (SMS).
Thank you for holding a public hearing on Senate Bill 139, one of the products of the Legislative
Counsel Special Committee on the Discipline of Health Care Professionals.

SMS supports the legislation before the committee today, SB 139, if the two amendments are
passed as well (LRB a0485/1 and LRBa0486/1).

The 1ssue of the discipline of health care professionals is of significant importance to my
physician colleagues and more importantly, to our patients. Patients need to be able to trust that
the physicians, the nurses, the chiropractors and other health care professionals are able to safely
and competently meet their health care needs. The SMS has supported several bills over the last
few legislative sessions designed to improve the way the Medical Examining Board functions,

- and fought hard for passage of 1997 Act 311 to ensure the Beard’s ability to protect the public.
For years, physicians have argued for adding staff to the Medical Examining Board to eliminate
a backlog of cases, with the clear expectation that increased physician licensure fees would fund
the needed positions. We are pleased that legislation passed.

The Medical Society has long supported adding public members to the Medical Examining
Board as a means of ensuring adequate representation of the public’s perspective. The SMS also
strongly supports a timely completion of the Board’s duties. The Medical Society supports the
requarement that the Department of Regulation and Licensing establish priorities in health care
discipline cases. This will help to ensure that those professionals who may pose a significant
threat to the health of the public are investigated and evaluated as quickly as possible. Tt also
will be helpful to have guidelines in place for completing each stage of the disciplinary process
to assure that cases are handled in a timely fashion.

The Medical Society also supports the notice to health care professionals, complainants and
patients as to when various stages of the discipline process are complete. Notice will be to the
benefit of all involved.

There are two areas of SB 139 of concern to the SMS, which we believe the proposed
amendments address. The first is the requirement that the Department of Regulation and
Licensing establish a system for identifying health care professionals who may warrant possible
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investigation. The Medical Society believes that as a means of ensuring physicians and other
health care professionals are not targets of a witch hunt, any system established should be
evidenced-based and rule promulgated as laid out in amendment LRBa0486/1. That is, there
should be evidence that certain attributes have been shown to impact patient outcomes.

The Medical Society also supports the amendment (LRBa0485/1), which requires that if a
coroner or medical examiner believes that a death was the result of unprofessional conduct or
negligence in treatment, s/he make a report to the Medical Examining Board. Physicians believe
it is both more appropriate and ethical to handle the information in this manner.

The SMS urges you to consider supporting these two amendments which will clarify and
strengthen the proposed legislation. Thank you very much for your time and attention. I am
happy to answer any questions you may have.



WISCONSIN DEPARTMENT OF

REGULATION & LICENSING 1400 East Washington Avenue

PO Box 8935
Madison W\ B3708-8935

Scott McCallum Email: dor@drl.state.wi.us

Mah. i . WLU
Governor Voice: 608-266-2112
Oscar Herrera FAX: B08-267-0644
Secretary TTY: 608-267-2416

Testimony on Senate Bill 139
Senate Committee on Health, Utilities,
- Veterans and Military Affairs
201 Southeast, State Capitol
Wednesday, October 17,2001, 1:30 P.M.

Good afternoon, Chairman Moen and committee members. Thank you for the opportunity to
submit testimony on Senate Bill 139. I have asked my Division Administrator, Patrick Braatz, to
deliver the department’s testimony today on my behalf, First let me say that the Department
applauds the past efforts of the Joint Legislative Council’s Special Committee on Discipline of
ealth Care Professionals that led tothe introduction of this legislation. - There are many$ositive

aspects of the bill, in fact, some of the measures the Department has already implemented. Such

- as establishing a priority system for disciplinary cases involving health care professionals and
establishing ﬂ1sc§plin_ary procedure time guidelines. We are consistently looking at ways to
become more efficient and effective in what we do. However, there are parts of the bill that are
proble?lfl:iltic for the Department, especially during these times of fiscal constraints. My concerns
are as follows: : o

a) Introduction of a “marker ﬁystem” to identify health care professionals who
perhaps should be investigated.

Sec. 440.037(3) provides “The department shall develop a system for identifying health

care professionals who, even if not the subject of a specific allegation of, or specific

information relating to, unprofessional coriduct, may warrant further evaluation and

“This'is a new conceptand one that would require a substantial investment in staff time

and resources to establish and implement. Please sce the department’s fiscal estimate
prepared on the bill. Also, it might be advisable to begin with one group of health care
professionals to determine how effective and useful such a system would be before
mvolving other groups. ¢ - o Do o 0T

b) Iﬁc'h_isir}n._bf all health care ;{Jr_bfe'ési_on_als,ﬁs_ﬂ ﬂeﬁn_eﬂ in the bill.

All health care professionals as identified in the bill are included in most parts of the bill.
This dramatically increases the number of credential holders involved from
approximately 12,000 physicians to approximately 100,000 health care credentjal
heolders. Thisis a substantial increase in the nunmber of ﬁersons myvolved and will have a
negative impact on the efforts of the staff to complete their work in a timely manner. If
?}l ealth care professionals are to be included perhaps it could be done oveér z period of
ime.

Thank you again for the opportunity to share mgy comments with you. If I can be of any
further assistance please give me a call at 266-8609.

Submitted by:

Secretary Oscar Herrera
Department of Regulation and Licensing

Astachrment: Fiscal Estimate
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Date: October 17, 2001
To:  Senate Health, Veterans and Military Affairs Committee
From: Darold A. Treffert, M.D. Vice Chairman, Medical Examining Board
Re:  Senate Bills 108,139 & 140

I am Dr. Darold Treffert, Vice Chairman of the Wisconsin Medical Examining
Board. I am a physician specializing in Psychiatry on the staff of St. Agnes Hospital in
Fond du Lac and have been a member of the Medical Examining Board for the past six
years. The Medical Examining Board supports all three Senate Bills--SB108, SB139
and SB140-—with some modifications, particularly with respect to SB 139 and SB140.

Senate Bill 108 which would license perfusionists does have the support of
the Medical Examining Board. I assume there will be other testimony on that bill.

Senate Bill 139 also has the support of the Medical Examining Board but the -
S— Board has some modifications that the Board feels would make it a better, more
affordable and more workable bill. . This bill addresses Health Care Professionals-
more widely including; for example, dentists, nurses, pharmacists, psychologists,
optometrists and others as well, but there are some provisions that affect the MEB more
directly which I would like to address specifically:

(1) The bill adds two public members to the Medical Examining Board. Public
members provide a valuable and important input and perspective to the MEB
and the Board welcomes these proposed additional public members. The
Board is pleased, that, unlike earlier versions of this bill, SB 139 now adds
those new public members without depleting the number of MD/DO

. members. There are some tasks such as oral license examinations, and
evaluating, as case advisors, those complaints with complex medical/clinical
issues, that require specialized medical background and experience. These
tasks can be very time consuming so an adequaie number of MD/DO
members is required to share the workload in investigating complex
complaints, including those referred as malpractice decisions for example, in
a timely manner. This bill preserves that capability while adding valuable
public member input.
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The bill addresses a system of priorities and time lines for dealing with cases
in the disciplinary process in a prompt manner. Many of those mechanisms
and time lines are already in place and have helped already to process cases
in a more timely fashion. With respect to the MEB, for example, there were
over 400 open cases as recently as 1997. At one time that number was as
high as 600 cases. There are now 108 open cases, with the delays in many
cases because of legal matters involving due process, administrative
hearings or court appeals over which the MEB has no jurisdiction or control.
Cases are now being processed in a much more timely manner. The Board
supports the idea of forfeitures for certain credential holder violations, and
for failure to comply with time limits or reperting requirements. Tt also
supports Suspensions Pending Hearing provisions extending to mn‘mg
licenses along with the present authority to suspend the license in its
entirety.,

The provision for “identification of health care professionals who may
warrant_evaluation”, while noble in intent is, in the Board’s view, a
provision that should be dropped from the bill for a number of reasons.
First, there is as yet no firm science or finding to support exactly what those
“markers” warranting disciplinary evaluation might be. The whole arena of
outcome-based, or evidence-based, performance indicators is under study by
hospitals, JACHO, managed care and specialty organizations and is a very
complex task. If those organizations cannot yet agree on exactly what those
performance indicator--or markers--should: be, the Board doubts the DRL is
in position to do so either. - The time may come, hopefully, when the MEB
can be more preventive, than reactive, by using accepted “markers” but that
time is not yet here. Second, the MEB has all it can do with its present
resources to keep up with the complaints it already has. It would be best to
get that caseload under good control and timeliness with complaints being
regularly lodged rather than diluting efforts trying to establish and monitor
new markers--whatever those might be. Third, “identification of health care
professionals who may warrant evaluation” is a very expensive endeavor.
Of the 12 new positions tied to SB139, it appears at least 5 of those are
linked to this new “marker identifying” endeavor, a premature task, it
appears to the Board, more tied to hopes and aspirations than science for the
reasons mentioned. Fourth, the MEB already has problems making some
demszons stick legally based on reasonably well established and objective
“community standards of care” and definitions of “negligence”. Making
dlsciplmary decisions stick based on a system of even more vague
markers”, whatever they might be, would be even more problematical and
not cost effective. The Board would do better, it is felt, to use the already
allocated resources on the present caseload, continuing to process those
complaints carefully still, but in an even more timely and efficient manner.




Senate Bill 140 makes a variety of information about physicians more readily
available to the public, including medical education, specialization, education -
appointments, professional experience, practice settings, hospital affiliations, disciplinary
& malpractice history, license status and felony convictions, for example. It is patterned
in large part on the Massachusetts Board of Registration Physician Profile, operating as
an easily accessible web site in that state. The Medical Examining Board supports
that type of information being readily accessible to the public and thus supports the
thrust and purpose of SB 140, but feels there may be better, more cost effective and
efficient ways than proposed to accomplish its objectives. Other options, including
consolidation or centralization of already existing information repositories and web
sites in this fast ckangmg mosaic, should be further explored before establishing an
ent:rely new and separate site, requmng yet another submission of duplicated data
to a yet another settmg

The MEB has several concerns and suggestions:

(1) From the fiscal estimate attached to the bill, it appears there would be a first
year cost of about $ 544,000.00 and an on-going cost of about $ 281,000.00
(including 5 new FTE positions). Divided by 18,000 physicians that would
amount to about 3 30.00 per physician in the first year and $ 15.00 per
physician annually thereafter (at today’s costs).  Physicians have not
objected to increased costs.of licensing and dlsczplme, even though assessed
to them. mdmduaiiy, if those program revenues end up dedicated specxﬁcaily
to the MD/DO programs.” That has not always been the case in recent years,
however, but this bill proposes, at least, that such revenue would be

dedicated to that purpose.

But it is not the added fee that is of concern to the MEB. Rather what is of
concern is that physzclans are already required to provide, and :rewprowde,
and then provxde agam and again, the same information SB 140 secks, in
other numerous inquires, forms and documents they already are required to
file with their various hospital and clinic affiliations, managed care plans,
insurers, and other private of public agencies. Also, many physicians already
voluntarily maintain their own web sites, or are listed on web sites available
to the public through their clinics or specialty organizations. Before
establishing yet another web site, and requiring another set of duplicative
forms to be filled out, there should be an effort toward adding information to
already existing web sites (such as that already maintained by the
Department of Regulation and Licensing and already available to the public).
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Attached is a sample (mine) of web site data already readily available to the
public through DRL. This is typical of similar data that other states provide
(a sample of the Oregon material available off the web is attached as well). .
Perhaps malpractice history and hospital privilege history, already reportable
events, could be added to the already existent DRI web site, with a
paragraph of explanation, instead of establishing another, duplicative site. In
addition, detailed information about many physicians can be obtained
through American Medical Association, State Medical Society, specialty
organizations or other individual physician web sites. Some clinics now
even provide individual physician videotapes to help patients choose
physicians.

Better. suli ’wnuld be a centrai reglstry of such mformanon that would permit
physicians to provide that information in a single place and then require

hospitals, organizations, agencies and the proposed web site to use that data
base as a single source of information otherwise so duplicatively sought.
There are some organizations, such as the Federation of Medical Fxamining
Boards, that make such a consolidated data repository available, for a fee, to
physicians so that they can provide that single source of information to the
hospitals, licensing bodies, insurers, managed care organizations or other
agencies that require it. But those organizations and entities to which the
physician may wish to send the data are not required to use it and they often
snil raqmre a separate submzssmn on thelr partlcmlar form

A ﬁnai con51derat10n is why thls pubhc mformatzon s;te, however it is
established, does not include other practitioners as well such as dentists,
chiropractors, psychologists, nurse practitioners and other health care
professionals? It -would seem the benefits of such public access would be
equally as great from those practitioners as well as from physicians. If a
central practitioner public information site is good public policy, then it
should apply to all health care professionals that patient’s are seeking to
choose.

Darold A. Treffert, M.D., Vice Chairman
Wisconsin Medical Examining Board
October 17, 2001
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Wisconsin Department of Regulation and Licensing Credential Holder Query Page 1.of 1
Please look at query help screen and information at bottom of this screen for help interpreting query info
Name: : TREFFERT MD, DAROLD A.

Address: FOND DU LAC, WI 54935

Credential Number: 13459 .

Profession: ' Medicine and Surgery

Current Through: 31-0CT-03

Status: : ACTIVE

Eligible to Practice: YES

Granted on: 24-AUG-59

Discipline: No

Specialty Date:

Specialty Description: PSYCHIATRY

Consistent with JCAHO and NCQA standards for primary source verification

The credential holder query teports eligibility as of the date of the query. The "Current Through" date is
also the credential holders renewal due date. To determine if 3 credential holder has recently renewed a
credential, check the "View Payment History" screen. The credential holder will be eligible to practice
past the "Current Through” date if the following three conditions are true, the "View Payment History®
screen displays a payment, the "For Renewa] Year" displays the current year, and there are no
"Credential Renewal Requirements” listed.

-Always look at BOTH the "Current Through" and "Eligible to Practice" information to determine _
. cligibility. If "Status" is LIMITED or "Eligible to Practice” is UNKNOWN, contact the Department of
~ Regulation ard Licensing for further information. Non _ _

http:f/lﬁs,I89.238.43/piquchq/SHOW__ﬂ\ID__HEAL’IH o B 10/12/01
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DocFinder Page lof 1~

AIM

Association of State Medical Board Executive Directors

Oregon Board of Medical Examiners Search Results

icense Number D09682
License Type MEDICAL PHYSICIAN AND/OR SURGEGN
License Statys . INACTIVE -
License Expiration Date|12/31/2001
Name DAROLD ALLEN TREFFERT MD
Gender MALE
City FOND DU LAC
County NONE/UNKNOWN
State - B JWISCONSIN -~
First License Date 110/10/1975
Business Phone 920-926-4297
eported Special JPSYCHIATRY
Birthdate 03/12/1933
School U/WIMED SCH
School Location MADISON, W1
School Graduation Date|06/16/1958
Standing UNRESTRICTED
Limitations NONE -
Basis of Licensure. _|RECIPROCITY
|State of Reciprocity  |WISCONSIN

This data effective 09/15/2001
Please read the BME Disclaimer
E int

~regon Board of Medical Examiners Homepage
Direct questions and comments about these results via
E-Mail or you may call us at 503-229-5770 503-229-5027 from 1:00 p.m. to 4:30p.m. Pacific
Time'n;i; Board's data has been searched 475060 timex sines 02/04/1590

Please read the ATM Disclaimer

©Copyright 1997,1958,1999,2000,2001 Nicholas Hayer

- http ://www.docboard.org/cgi*shl/nhayer. exe . 10/12/01



DocFinder Page 1 of 3

AIM

Association of State Medical Board Executive Directors

Massachusetts Board of Registration in Medicine
Physician Profile

I. PFhysician Information

The information in sections I - V has been provided by the physician,

Accepting new patients? Yes Accepts Madicaid? No
Primary work settiﬁé?:'ﬁospital
Businesas addrass:

BOSTON, MA. 02115-6113

Phone: 617-232-1113
Translation services available: None

Insurance Plans Accepted Hospital Affiliations
No insurance plans reportad Masgachusetts Mantal Health Center

Mclaan Hospital
Beth Israel Deaconess Medical Center

Ir. Edﬁcaticn & wrainiﬁg

Medical School: State Univ of NY College of Medicine, Upstate
Graduation Date: 1963

Fost Gtaduata Trainineg:
07/01/64 - 06/30/67 MASS MENTAL HEALTH CENTER PSYCHIATRY

07/01/67 - 06/30/69 NATIONAL INST MENTAL HEALTH

III. Specialty

Psychiatry
ABMS Board Certified: Psychiatry and Neurclogy

IV. Honors and Awards

VESTERMARK AWARD FOR PSYCHIATRIC EDU, AFA
ELVIN SEMRAD TEACHING AWARD o
PAST PRESIDENT, MASS PSYCHIATRIC SOCIETY
CONSULTANT 70 NIMH

CONSULTANT TO FDA

CONSULTANT TO U2 PHARMACOPOEIA

http:/fwww.docfinder.org/cgi-shi/nhayer.exe o 10/12/01



" Physician Directory | Page 1 of 1

SIS

THE STATE MEDICAL BOUIRTY OF WIRCONEIN

Physician Directory State Medical Society
Public information Member Physician Information .

available on
physicians

Resolving complaints Darold A. Treffert MD
St. Agnes Hospital
Search 430 E Division St

Talk Back
Patients Home Fond Du Lac, Wi 54935

Physicians Home :
Media Home Phone: (920) 921-9381

Fax: (920) 926-8933

Medical School: U of WI Medical School, Madison
Graduation Year: 1958

Residency: U of Wl Hospital & Clinics

Residency Graduation Year: 1562

W1 License Year: 1959

Specialty: Psychiatry

Board Certification: Psychiatry and Neurology

Health Plan Affiliation(s):
St. Agnes Hospital

[Back to results page] [Start a new search]

© 2001 State Medical Seciety of Wisconsin

http://s,'earch.v\risme{i.org/pubiic_jmi‘_cietai}‘c:frn'?'IDﬂ“/{:2(5"‘/€;2f5oﬁ’/r;5C"/«’:221'*"1(\(?1{5*‘/«;Of’&é’zCF]Dm 10/12/01



‘ AMA Physician Select Page 1 of 3

-

(American Medical Association

| Physicians dedicated 1o the health of America

AMA Physician Select

MEMBER
AMERICAN MEDICAL ASSOCIATION MEMBER

This physician is a member of the American Medical Association. AMA members
agree to subscribe and adhere to the AMA Principles of Medical Ethics.

Information on:

DAROLD ALLEN TREFFERT MD  6iiinss | Sembos

ok
Updute yourdota | Provide data for your free web puge
Office Phone

920-821-6110

Fax

920-821-6118

Location

430 E DIVISION ST

FOND DU LAC , Wi
54935

Gender | ' i

Primary Practice
MALE Specialty Self- PSYCHIATRY
Physician
Medical School Year of Graduation

UNIVOF WIMED from Medical School 1958
SCH, MADISON W
53706

Residency Training
i UNIV OF WI HOSP

& CLI,
PSYCHIATRY

http://www.ama-—assn.org/iwcfffwcﬁnng{)é/SESSIONwD)ﬂl368777/SESSION_ARmélfnn‘_na 10/12/01



AMA Physician Select

Major Professional
Activity

American Board of
Medical Specialties

Certification
Copyright 2001 American Board
of Medical Speclaities. All rights

raserved.

Practice
Philosophy or
Description

Accepts New
Patients

Page 2 of 3

SACRED HEART
GEN HOSP |
FLEXIBLE OR
TRANSITIONAL
YEAR

OFFICE BASED
PRACTICE

AM BRD OF
PSYCHIATRY AND
NEUROLOGY

MY GENERAL PSYCHIATRIC PRACTICE HAS A SPECIAL
EMPHASIS ON FORENSIC PSYCHIATRY AND RESEARCH
INTEREST IN AUTISM AND SAVANT SYNDROME. | ACCEPT
NEW OUTPATIENTS UPON SPECIAL REFERRAL OR FOR
FORENSIC, AUTISM, AND SAVANT SYNDROME
EVALUATION.

Accepts Medicare

Health Plan
Participation

Group Practice
Participation

Key Professional

hitp://www.ama-assn.org/iwcf/iwefimgr206/SESSION_ID=1368777/SESSION_AR=6/frm_na 10/12/01

YES S
Day of Week Open Closed
MONDAY 8:00 AM 5:00 PM
TUESDAY 8:00 AM 5:00 PM
WEDNESDAY 8:00 AM 5:00 PM
THURSDAY 8:.00 AM 5:00 PM
FRIDAY. 8:00 AM 12:00 PM
SATURDAY
SUNDAY
YES

Hospital Admitting
BLUE CROSS AND Privileges ST AGNES
BLUE SHIELD UNI HOSPITAL , FOND
PARTICIPATES DULAC , W
WITH OTHER
PLANS

ASSOCIATED PSYCHIATRIC CONSUL S C



" AMA Physician Select Page 3 of 3

Achievements and ASSOCIATE CLINICAL PROFESSOR OF MEDICINE (1865-
Awards 1978), UNIVERSITY OF WISCONSIN AT MADISON MEDICAL
SCHOOL

PRESIDENT, AMERICAN ASSOCIATION OF PSYCHIATRIC
ADMINISTRATORS (1983-1985), STATE MEDICAL SOCIETY
OF WISCONSIN (1979-1880)

CHAIR (1970-1982), CONTROLLED SUBSTANCES BOARD OF
WISCONSIN

MEMBER (1986-), WISCONSIN MEDICAL EXAMINING BOARD

© Copyright 1985-2001 American Medical Assoclation. All rights reserved.

http./fwww.ama-assn.org/iwcf/iwcfmgr206/SESSION_ID=1368777/SESSION_AR=6/frm_na 10/12/01



WISCONSIN LEGISLATIVE COUNCIL
REPORT TO THE LEGISLATURE

%
Legislation on Discipline of Health Care Professionals

. 2001 Ssnate lel 139 Relatmg to Pnontles Complenon Guidelines, and
Notices Requxreci for Health Care Professional Disciplinary Cases;
Identification of Health Care Professionals in Possible Need of Investigation;
Additional Public Members for the Medical Examining Board; Authority of
the Medical Examining Board to Limit Credentials and Impose Forfeitures;
Reporting Requirements for Reports Submitted to the National Practitioner
Data Bank; Inclusion of Health Care Professionals Who Practice Alternative
Forms of Health Care on Panels of Health Care Experts Established by the

Deaths on Cemﬁcates of Death; and Providing a Penalty -

» 2001 Senate Bill 140, Relating to Making Available to the Public
Information on the Education, Practice and Disciplinary History of
Physicians, Requiring Rules of the Department of Health and Family
Services to Include Procedures Affording Health Care Providers Opportunity
to Correct Health Care Information, and Granting Rule-Making Authority

June 19, 2001

RL 2001-11

Orie East Main Street, Suite 401 « .0, Box 2536 » Madison, WT 53701-2536
Telephone: (608) 266-1304 » Fax: {608) 265-3830 » Emait: leg.conncil@legis state wiug

hitpfwww. legis state. wius/le

Department of Regulation and -Licensing; Indication of Therapeutic-Reiated o



LEGISLATION ON
DISCIPLINE OF HEALTH CARE PROFESSIONALS

Prepared by:
Don Dyke, Senior Staff Attorney
June 19, 2001
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PART I
KEY PROVISIONS. OF LEGISLATION

The proposals recommended by the Special Committee on Discipline of Health Care
Professionals include the following provisions:

2001 Senate Bill 139:

Requires the Department of Regulation and Licensing (DRL) to develop a system
to establish the relative priority of cases involving possible unprofessional conduct
on the part of a health care professional.

Requires the DRL to develop a system for identifying health care professionals
who, even if not the subject of a specific allegation of unprofessional conduct, may
nonetheless warrant further evaluation and possible investigation.

Requires the DRL to notify a health care professional’s place of practice or
employment when a formal complaint alleging unprofessional conduct by the
health care professional is filed.

Requires the DRL to give notice to a complainant and a health care professional
when: (a) a case of possible unprofessional conduct by the health care
professional is closed following screening for a possible investigation; (b) a case
of possible unprofessional conduct by the health care professional has been opened

~for investigation; and (c) a case of possible unprofessional conduct by the health-
care professional is closed after investigation.” In addition, DRL is required to

provide a copy of the notices under (b) and (c), above, to an affected patient (when
the patient is not also the complainant) or the patient’s family members.

Requires that a patient or client who has been adversely affected by a health care
professional’s conduct that is the subject of a state disciplinary proceeding be
given opportunity to confer with the DRL’s prosecuting attorney concerning the
disposition of the case and the economic, physical and psychological effect of the
unprofessional conduct on the patient or client.

Requires the DRL to establish guidelines for the timely completion of each stage
of the health care professional disciplinary process.

Requires, if the DRL establishes panels of health care experts to review complaints
against health care professionals, that DRL attempt to include on the panels health
care professionals who practice alternative forms of health care to assist in
evaluating cases involving alternative health care.

Requires, by May 1, 2003, the DRL to submit to the Legislature a report on the
disciplinary process timelines which were implemented by the department as
guidelines in February 1999.
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Adds two public members to the Medical Examining Board (MEB), resulting in a
15-member MEB with five public members, nine medical doctor members and one
member who is a doctor of osteopathy.

Authorizes the MEB to summarily limit any credential issued by the MEB pending
a disciplinary hearing.

Authorizes the MEB to assess a forfeiture of not more than $1,000 for each
violation against a credential holder found guilty of unprofessional conduct (not
including negligence in treatment).

Creates a state requirement that reports on medical malpractice payments and on
professional review actions by heaith care entities, which currently must be
submitted to the National Practitxoner Data Bank (NPDB), must also be submitted
to the MEB in ascardance with the time limits set forth in federal law. ‘A person or
entity who violates the state requirement is subjcct toa forfexture of not more than
$10,000 for each violation.

Provides that when a coroner or medical examiner receives a report of a death
under s. 979.01, Stats., and subsequently determines that the death was
therapeutic-related, as defined, the coroner or medical examiner must indicate that
determination on the death certificate and forward the information to the DRL.

2001 Senate Bill 140:

]

Dlrects the MEB to make-available for dissemination to the ;Jubhc in a format
established - by. the *board, - spemfied ‘information ‘concerning. a - physmxan §
education, practice, malpracuce ‘history, criminal history and disciplinary history.
The costs incurred by the DRL in connection with making physician information
available to the public is funded by a surcharge on the license renewal fee paid
biennially by physicians licensed in this state.

Requires administrative rules of the Department of Health and Family Services
(DHFS) to include procedures affording health care providers the opportunity to
correct health care information collected under ch. 153, Stats.



PART I
COMMITTEE ACTIVITY
A. ASSIGNMENT |
The Joint Legislative Council established the Special Committee and appointed the
chairperson by a June 24, 1998 mail ballot. The Special Committee was directed to study
procedures for imposition of discipline for alleged cases of patient neglect or unprofessional
conduct by health care-related examining boards and affiliated credentialing boards identified

by the Special Committee, for the purpose of ensuring that such procedures are effective, fair
and consistent.

_'I_’h#-mmxhership of the Special Committee, appointed by a September 4, 1998 mail
ballot, consisted of two Senators, five Representatives and nine Public Members,

_ A membership list of the Joint Legislative Council is included as Appendix 2. A list
of the Committee membership is included as Appendix 3.

B. SUMMARY OF MEETINGS

The Special Committee held seven meetings at the State Capitol in Madison on the
following dates:

October 8, 1998 February 9, 1999
November 18, 1998 _ March 11, 1999
December 18,1998 April 20,1999

At the October 8. 1998 meeting, the Special Committee received testimony from
Marlene Cummings, Secretary, DRL; Dr. Walter R. Schwartz, Chairperson, MEB; Mark
Adams, Corporate Counsel, and john La Bissioniere, Peer Review Consultant, State Medical
Society of Wisconsin (SMS). Secretary Cummings described the DRL complaint handling
process for cases of unprofessional conduct. She described recent DRL efforts to strengthen
and expedite the complaint handling process and provided data concerning complaints of
unprofessional conduct and the disposition of those complaints. Dr. Schwartz outlined the
current membership of the MEB and discussed MEB involvement in cases of unprofessional
conduct by credential holders. Dr. Schwartz discussed common types of cases of
unprofessional conduct involving physicians and typical discipline. Mr. Adams described
past initiatives by the SMS regarding physician discipline. He also described the SMS
Commission on Mediation and Peer Review, which reviews complaints against physicians
and recommends solutions. Mr. La Bissioniere described the Statewide Physician Health
Program of the SMS, which assists physicians in dealing with alcohol and chemical
dependency problems.

The Special Committee also briefly reviewed a staff brief on discipline of health care
professionals and a staff memorandum concerning recommendations of the DRL Ad Hoc
Enforcement Advisory Committee concerning timelines for disciplinary cases.
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At the November 18. 1998 meeting, the Committee received testimony from Richard
Roberts, M.D., Department of Family Medicine, University of Wisconsin (UW)-Madison
Medical School; Steve Baker, M.D., Medical Director, Wendy Potochnik, Director of Quality
Management and Candice Freil, Vice President, Health Services, PrimeCare Health Plan,
Milwaukee; Richard Hendricks, M.D., Medical Director, St. Mary’s Hospital, Madison;
Barbara Rudolph, Ph.D., Director, Bureau of Health Care Information, DHFS; Tom Meyer,
M.D., and George Mejicano, M.D., UW Office of Continuing Medical Education Assessment
and Remedial Continuing Education, Madison; and Don Prachthauser, Attorney, Murphy,
Gillick, Wicht and Prachthauser, Milwaukee, and President, Wisconsin Academy of Trial
Lawyers. In his presentation, Dr. Roberts discussed what is happening today in the health
care system, provided an example of the various levels of quality review of an individual
physician and discussed the issue of competence in connection with health care. Dr. Baker
and Ms, Potochnik addressed physician monitoring in the health plan setting. Dr. Hendricks
addressed the role of hospitals in physzcxan reviews. Ms. Rudolph addressed the Bureau of
Health Care Information’s plans concerning an annual guide to assist consumers in selecting
health care p_rovzdcrs_and health care plans. Dr. Meyer discussed the evolution of the program

~offered by the UW.Office of Continuing Medical Education to assess the needs of individual
physicians and to educate physicians who are in need of training in a specific area of practice.
Dr. Mejicano provided information on the number of assessment programs, profiles of
physicians who are referred to the programs and assessment tools used by the programs. He
also discussed the assessment and remediation processes and the costs of those processes.
Mr. Prachthauser addressed the issue of physician discipline for unprofessional conduct from
the perspective of an attorney who has represented patients with malpractice claims against
physicians and other health care providers.

- At the December 18..1998 meeting, the Special Committee received testimony. from
Don thtel Administrative' Law Judge, DRL; Attorney Michael P. Malone, Hinshaw and
Culbertson, Milwaukee; and Dr. Jeffrey Jentzen, Milwaukee County Medical Examiner. Mr.
Rittel discussed his functions in DRL: (1) providing legal counsel services to various
professional boards housed in the department; and (2) functioning as an administrative law
judge in formal disciplinary proceedings. He focused his remarks on his role as an
administrative law judge, including disciplinary proceedings involving physicians. Mr.
Malone addressed the physician disciplinary process from the perspective of an attorney who
has represented a number of physicians before the MEB since the early 1980s. Dr. Jentzen
described the current role of coroners and medical examiners in reporting sudden or
unexplained deaths in a health care setting and determining the cause and manner of death.
He commented on the desirability of including an option for indicating therapeutic-related
deaths on Wisconsin’s death certificate. Committee members engaged in an initial discussion
of possible recommendations from the Committee to improve the health care professional
disciplinary process.

At the January 20, 1999 meeting, the Special Committee discussed issues and possible
recommendations relating to the purpose of the MEB, the definition of “unprofessional
conduct” on the part of physicians; required reporting in records provided to the MEB; a
Massachusett’s law on individual physician profiles provided over the Internet; issues relating
to the MEB disciplinary procedure; whether a provision should be included on the Wisconsin



death certificate for indicating therapeutic-related deaths; and DRL biennial budget requests
of interest.

At the February 9. 1999 meeting of the Special Committee, the Special Committee
reviewed drafts relat;ng to: disclosure of certain health care services review records and
information to examining or licensing boards or agencies; the purpose of the MEB, directing
the MEB to establish priorities, factors to idcntxfy physicians in possible need of investigation,
timelines for the disciplinary process and to give notice to physicians and their places of
employment in connection with the disciplinary process; indicating therapeutic misadventures
on certificates of death and providing information to the MEB; making available to the public
certain information on the education, practice and disciplinary history of physicians;
procedures providing opportunity to correct certain health care information; information to be
provided by credential holders to the DRL; and the practice of alternative medicine by a
physician.

At the March 11, 1999 meeting of the Special Committee, the Committee considered
several previously considered drafts, including revised versions of some of those drafts. In
addition, the Special Committee considered drafts relating to: changing the composition of
the MEB; authorizing the MEB to summarily limit a credential granted by the board; and
authorizing the MEB to impose a civil forfeiture in certain cases of unprofessional conduct.
The Committee approved WLCS: 0034/P1, relating to procedures providing opportunity to
correct certain health care information, and WLCS: 0067/1, relating to authorizing the MEB
to summarily limit a credential granted by the board. The Committee voted to send to the
Joint Committee on Finance, on behalf of the Special Committee, a letter expressing the
Committee’s support for two items contained in the Governor’s Biennial Budget Bill (1999
Assembly Bill 133) providing appropriations to DRL for two items of particular interest to the
Special' Committee. - That letter, included in Part 1L C., was sent to the Joint Camrmttce on
Finance, which subsequently approved the budget items.

At the Special Committee’s April 20, 1999 meeting, the Committee heard from four
members of the MEB: Public Members Virginia Scott Heinemann and Wanda A. Roever and
Drs. Darold A. Treffert and Glenn Hoberg, Chair. The MEB members discussed the
respective roles of public and professional members on the MEB. The Special Committee
then voted on a variety of draft legislation and approved the following drafts: WLCS: 0014/1
(as amended), relating to directing DRL to establish priority discipline cases for health care
professionals, factors to identify health care professionals in possible need of investigation,
and timelines for the health care professional disciplinary process and requiring notice to
health care professionals and their places of employment and to complainants, patients and
clients in connection with the disciplinary process; WLCS: 0015/1 (as amended), relating to
making available to the public certain information on the education, practice and disciplinary
history of physicians. [The Committee set aside two issues relating to WLCS: 0015/1 for
mail ballot. By mail ballot dated May 14, 1999, the Special Committee approved two
amendments to WLCS: 0015/1.]; WLCS: 0021/2, relating to requiring coroners and medical
examiners to indicate on certificates of death when a death is therapeutic-related and to
provide this information to the DRL; WLCS: 0068/1, relating to authorizing the MEB to
impose a civil forfeiture in certain cases of unprofessional conduct; WLCS: 0101/1, relating
to requiring reports which must be submitted to the NPDB to be submitted to the MEB; and
WLCS: 0104/P1, relating to including health care professionals who practice alternative
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forms of health care on panels of health care experts established by DRL. At the request of
Chairperson Huelsman, the Special Committee agreed to permit Chairperson Huelsman to
package the Special Committee’s recommendations into one or more drafts for consideration
by the Joint Legislative Council.




PART I
RECOMMENDATIONS

This Part of the Report provides background information on, and a description of, the
proposals recommended by the Special Committee on Discipline of Health Care
Professionals.

During the last three decades, the issue of discipline of physicians by the MEB and
DRL has received considerable legislative attention, often in connection with consideration of
medical malpractice issues. For example, in the 1975 Legislative Session, ch. 448, Stats.,
relating to licensure and discipline ‘of physicians, was repealed and recreated in order to
strengthen and modernize the chapter. [Ch. 383, Laws of 1975.] In that same session,
significant legislation relating to health care liability and patients compensation was enacted,
[Ch. 37, Laws of 1975.] In the 1985 Legislative Session, significant legislation addressing
patients compensation and medical malpractice also included provisions on physician
discipline. [1985 Wisconsin Act 340.] In the 1997-98 Legislative Session, the Legislature
enacted 1997 Wisconsin Act 311, relating to the physician discipline process, and also
considered medical malpractice issues in connection with limits on wrongful death actions.
[1997 Wisconsin Act 89.]

While 1997 Wisconsin Act 311 addressed many issues in the physician discipline
process, there was legislative interest in determining whether any remaining issues should be
addressed. In addition, interest was expressed in reviewing issues that might arise in the
discipline process for other health care professionals. The Special Committee on Discipline
of Health Care Professionals focused its attention and deliberations on the physician
discipline process; however, several of its recommendations also apply to the health care
professional discipline process generally, in those areas where the Special Committee
concluded that public policy, including consistency of treatment, warranted application to
other health care professionals.

A, 2001 SENATEBILL 139

1. _Definition of “Health Care Professional”

Several provisions of Senate Bill 139 apply to the discipline processes for “health care
professionals.” Included in the definition of “health care professional” under the draft are:
acupuncturists; audiologists; chiropractors; dental hygienists; dentists; dieticians; hearing
instrument specialists; licensed practical nurses; registered nurses; nurse midwives:
occupational therapists; occupational therapy assistants; optometrists; pharmacists; physical
therapists; physicians; physician assistants; podiatrists; private practice school psychologists;
psychologists; respiratory care practitioners; and speech-language pathologists.



2. Establishment of Priority Discipline Cases

a. Background

Currently, the DRL effectively establishes priorities in health care professional
discipline cases through the enforcement process, including utilization of complaint handling
teams and periodic screening of possible discipline cases. The Legislature, in 1997 Wisconsin
Act 311, effectively established that physician discipline cases involving the death of a patient
be given priority by establishing time deadlines for initiating an investigation in such cases.

The Special Committee  determined that continuation of the practice of establishing
priority of cases involving possible unprofessional conduct on the part of health care
professionals is warranted and determined that specxal emphasis should be given to cases
involving the death of a patxent or chent serious injury to a patient or client, substantial
damages mcurrcd by a patient or chcnt or sexuai abuse of a patient or client.

b. Descnptwn af tke lel

Senate Bill 139 requires the DRL to develop a system to establish the relative priority
of cases involving possﬂale unprofessxonal conduct on the part of a health care professional.
The prioritization system is to give highest priority to cases of unprofessional conduct that
have the greatest potential to adversely affect public health, safety and welfare. In
establishing the priorities, the DRL is to give particular consideration to cases of
unprofessional conduct that may involve the death of ‘a patient or client, serious injury to a
patient or client, substantial damages incurred by a patient or client or sexual abuse of a
patient or client. The priority system is to be used to determine which cases receive priority
of ccnsxdexanon and resources in order for the DRL/ and health care credent:a}mg authomzes :
to most effectively protect the public health, safety and welfare,

3. Establishment of System for Identzﬁgmg Health Care Professionals Who May Warrant
Possible Investzgatzon

a. Background

Among the resources reviewed by the Special Committee was Evaluation of Quality of
Care and Maintenance of Competence, Federation of State Medical Boards of the United
States, Inc., 1998. The report contains a series of recommendations by the Federation's
Special Committee on the Evaluation of Quality of Care and Maintenance of Competence,
which were adopted as policy by the house of delegates of the federation in May 1998.

One of the recommendations included in the report suggests that state medical boards
develop a system of markers to identify licensees warranting evaluation. Narrative comments
to the recommendation note that historically, the disciplinary function of state medical boards
may be characterized as reactive. It is suggested that measures to prevent, in contrast to only
reacting to, breaches of professional conduct and to improve physician practice will greatly
enhance public protection. The development of a system of markers is one means to identify
physicians, before a case of unprofessional conduct arises, who may be failing to maintain
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acceptable standards in one or more areas of professional physician practice as well as to
identify opportunities to improve physician practice,

The Special Committee concluded that the rationale for developing a system of
markers for identifying physicians who may need additional scrutiny applies as well to other
health care professionals.

b. Description of the Bill

Senate Bill 139 requires the DRL to develop a system for identifying health care
professionals who, even if not the subject of a specific allegation of, or specific information
relating to, unprofessional conduct, may warrant further evaluation and possible investigation.

4. Notice to Health Care Professionals. Complainants and Patients Concerning
Disciplinary Cases -

a. Background

In reviewing the physician disciplinary process, members of the Special Committee
urged that both physicians and patients be informed of the early stages of the disciplinary
process without ‘adversely affecting DRL’s investigative efforts, The Special Committee
learned that current practice of DRL is to give physicians notice that a case of possible
unprofessional conduct has been opened for investigation, but that the DRL may delay giving
notice if the investigation will be adversely affected. It is not current practice to notify
complainants or patients of the early stages of the disciplinary process. The Special
Committee concluded that providing notice to credential holders, complainants and patients
and clients of the early stages of a disciplinary case against a health care professional is
desirable and will contribute to the faimess of, and confidence in, the disciplinary process.
The Committee concluded, however, that no purpose would be served in notifying patients
and clients who are not also complainants that a case has been closed following screening for
possible investigation.

b. Description of the Bill

Senate Bill 139 requires the DRL, within 30 days after the occurrence of the event
requiring notice, to notify a health care professional in writing: (1) when a case of possible
unprofessional conduct by the health care professional is closed following screening for a
possible investigation; (2) when a case of possible unprofessional conduct by the health care
professional has been opened for investigation; and (3) when a case of possible unprofessional
conduct by the health care professional is closed after an investigation. These notice
requirements address only the early stages of the disciplinary process because it is assumed
that if a disciplinary case continues after an investigation is completed, the health care
professional will be well aware of the course of proceedings from that point on. These notice
requirements generally reflect current DRL practice.

The bill also requires the DRL to make a reasonable attempt to provide the
complainant in a disciplinary case with a copy of each notice made under the requirement
described above that relates to a disciplinary proceeding requested by the complainant, If the
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case involves conduct adversely affecting a patient or client of the health care professional
and the patient or client is not a complainant, the DRL is required to make a reasonable
attempt to: (1) provide the patient or client with a copy of a notice when a case of possible
unprofessional conduct has been opened for investigation and when a case is closed after an
investigation; or (2) provide the spouse, child, sibling, parent or legal guardian of the patient
or client with a copy of such notice. The notice requirements for complainants and patients
and clients are new.

5. Notice of Pending Complaint to a Health Care Professional’s Place of Practice

a. Background

Many health care professionals practice in multiple settings. Thus, many or most of a
health care professional’s places of practice may be unaware of a pending disciplinary action
against the health care professional even after a formal complaint is filed. The Special
Committee concluded that upon the filing of a formal complaint alleging unprofessional
conduct on the part of a health care professional, it is desirable for the DRL to notify all
places of a health care professional’s practice or employment to alert them of the pending
disciplinary action, providing them opportunity to determine if any action on their part might
be desirable.

b. Description of the Bill

Senate Bill 139 requires the DRL, within 30 days after a formal complaint alleging
unprofessional conduct by a health care professional is filed, to send written notice that a
complaint has been filed to: (1) each hospital where the health care professional has hospital
staff prxwleges, (2) ‘each managed -care plan - for which. the health care professional is a
participating provider;’ ‘and (3) each: emp}oyer, not included under (1) or (2), above, who
employs the health care professional to practice the health care profession for which the
health care professional is credentialed.

The bill expressly requires a health care professional, if requested by the DRL, to
provide information necessary for the department to comply with the notice requirements.

6. Opportunity for Patients and Clients to Confer Concerning Discivline

a. Background

Some members of the Special Committee contended that a means of enhancing public
confidence in the health care professional disciplinary system is to increase public
involvement in that process. More public involvement may increase understanding of the
process and improve public perception of the process. Further, involvement may increase
public scrutiny and result in more timely completion of the process. The Special Committee
concluded that it is desirable to require that a patient or client of a health care professional
who has been adversely affected by conduct of the health care professional that is the subject
of a disciplinary proceeding be given the opportunity to confer with the DRL’s prosecuting
attorney concerning the disposition of the case and the economic, physical and psychological
effects of the unprofessional conduct on the patient or client.
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b. Description of the Bill

Senate Bill 139 provides that, following an investigation of possible unprofessional
cconduct on the part of a health care professional and before a disciplinary action may be
negotiated or imposed against the health care professional, a patient, as defined under the bill,
must be provided an opportunity to confer with the DRL’s prosecuting attorney concerning
the disposition of the case and the economic, physical and psychological effect of the
unprofessional conduct on the patient. The bill provides that the prosecuting attorney may
confer with a patient in person or by telephone or, if the patient agrees, by any other method.
It is expressly provided that the duty to confer does not limit the authority or obligation of the
prosecuting attorney to exercise his or her discretion concerning the handling of a case of
unprofessional conduct against the health care provider.

7. Establishment o
the Legislature

a. Background

The Special Committee was apprised of and was supportive of recommendations of
the DRL Ad Hoc Enforcement Advisory Committee that established specific timelines for
processing disciplinary cases, once a complaint is received by the DRL Division of
Enforcement. The DRL adopted the recommended timelines as department policy in
February 1999. The Special Committee concluded that the establishment of time guidelines
for the health care professional disciplinary process is critical for the efficient and timely
completion of discipline cases and concluded that statutorily requiring the establishment of
time guidelines is desirable, _ A

b. Description of the Bill

Senate Bill 139 requires the DRL to establish guidelines for the timely completion of
each stage of the health care professional disciplinary process. Under the bill, the guidelines
may account for the type and complexity of the case and must promote the fair and efficient
processing of cases of unprofessional conduct. It is expressly provided that the guidelines are
for administrative purposes, to permit the department to monitor the progress of cases and the
performance of personnel handling the cases.

In addition, the bill requires that, no later than May 1, 2003, the DRL submit to the
Legislature a report on the disciplinary process timelines which ‘were implemented by the
department as guidelines in February 1999. The report is required to address compliance with
and enforcement of the guidelines and the effect of the guidelines on the fairness and
efficiency of the disciplinary process.

8. Inclusion of Alternative Health Care Practitioners on Panels of Experts

a. Background

During its deliberations, the Special Committee discussed the issue of alternative
health care as it relates to the health care professional disciplinary process. While several
options were discussed by the Committee, the only proposal in this regard voted on by the
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Committee was to place alternative health care practitioners on any panels of experts that the
DRL establishes for use on a consulting basis by health care credentialing authorities. It was
suggested that including alternative health care professionals on expert panels will enhance
the fairness and expertise of the panels in dealing with alternative health care issues.

b. Description of the Bill

Senate Bill 139 provides that if the DRL establishes panels of health care experts to be
used on a consulting basis by health care credentialing authorities, the DRL must attempt to
include health care professionals who practice alternative forms of health care on the panels.
The alternative health care practitioners would assist in evaluating cases involving a health
care professional alleged to have practiced health care in an unprofessional or negligent
manner through: (1) the use of alternative forms of health care; (2) the referral to an
alternative health care provider; or (3) the prescribing of alternative medical treatment. A
health care professional who practices alternative health care and who participates on a panel
must be of the same profession as the health care professionals regulated by the health care
credentialing authority utilizing the panel. :

9. Composition of MEB
a. Background

In reviewing the current membership of the MEB (nine licensed doctors of medicine,
one licensed doctor of osteopathy and three public members), some members of the Special
Committee expressed concern whether the three public members might be unduly influenced
by the 10 professional members. The Special Committee considered proposals to revise the
membership of the MEB, znciudmg replacing two of the current professional members with
two public members. At its last meeting, the Special Committee heard from Tepresentatives
of the MEB, including two current public members. It was the consensus of the MEB
representatives that professional expertise on the MEB is vital, that public members are not
unduly influenced by professional members and that removing any of the current professional
members'is undesirable; however, there was no objection to increasing the number of public
members on the MEB.

b. Description of the Bill

Senate Bill 139 adds two public members to the MEB, resulting in a 15-member MEB
with five public members, nine medical doctor members and one member who is a doctor of
osteopathy. The new members will serve four-year terms.

10. Summary Limitation of Credential Issued by MEB

a. Background

Current law authorizes the MEB to summarily suspend any credential granted by it,
pending a disciplinary hearing, for a period not to exceed 30 days, when the board has in its
possession evidence establishing probable cause to believe: (1) that the credential holder has
violated the provisions of ch. 448, Stats.; and (2) that it is necessary to suspend the credential
to protect the public health, safety or welfare. [s. 448.02 (4), Stats.] The credential holder
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must be granted an opportunity to be heard during the process for determination if probable
cause for suspension exists. The MEB is authorized to designate any of its officers to exercise
the suspension authority but suspension by an officer may not exceed 72 hours. If a credential
has been suspended pending hearing, the MEB may, while the hearing is in progress, extend
the initial 30-day period of suspension for an additional 30 days. If the credential holder has
caused a delay in the hearing process, the MEB may subsequently suspend the credential from
the time the hearing is commenced until a final decision is issued, or may delegate that
authority to the administrative law judge.

It was pointed out to the Special Committee that the current authority of the MEB to
summarily suspend any credential granted by the MEB, while limited as to duration, is a
suspension of the entire credential, i.e., no limited summary suspension of a credential is
authorized. It was suggested that it would be a useful enforcement tool for the MEB to be
able to summarily limit any credential issued by the MEB; thus, for example, a physician
could be restricted from practicing in a certain area of practice, pending a disciplinary
hearing, but be permitted to practice in nonrestricted areas. The ability to summarily limit a
credential may result in increased fairness to credential holders and increased use of the
summary suspension procedure by the MEB. '

b. Description of the Bill

Senate Bill 139 adds to the current summary suspension authority and procedure the
authority to summarily limit any credential issued by the MEB.

11. Authority of MEB to Impose a Forfeiture for Certain Unprofessional Conduct

It was suggested to the Special Committee that an additional enforcement tool that
might be useful for the MEB is a civil forfeiture against a credential holder found guilty of
unprofessional conduct. It was noted that certain other health care professional credentialing
authorities currently have forfeiture authority, such as the Dentistry Examining Board and the
Pharmacy Examining Board. {[ss. 447.07 (7) and 450.10 (2), Stats.] In discussing the issue,
the Special Committee concluded that exposure to malpractice awards and the cost of
defending malpractice actions make unnecessary a civil forfeiture for unprofessional conduct
that constitutes negligence in treatment.

b. Description of the Bill

Senate Bill 139 gives the MEB authority to assess a forfeiture of not more than $1,000
for each violation against a credential holder found guilty of unprofessional conduct; the
authority to assess the civil forfeiture does not extend to a violation that constitutes negligence
in treatment.
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12, Reports to MEB of Reports to NPDB

a. Background

The Special Committee extensively discussed the nature and frequency of information
received by the MEB concerning actions taken against credential holders in other contexts
that may indicate possible unprofessional conduct on the part of the credential holder. Both
state and federal law were reviewed in this regard. The Special Committee learned that
federal law contains extensive reporting requirements on actions against or concerning
physicians and that, under federal law, the reports must also be made to the MEB. The
Special Committee learned that recent evidence suggests that compliance with the federal
reporting requirements is low.

The Special Committee concluded that, rather than requiring additional or duplicative
reports at the state level, a state penalty should be created for failure to submit reports to the
MEB as required under federal law.

Under current law, the federal Health Care Quality Improvement Act [42 U.S.C. ss.
11111 to 11152] requires certain entities to report information on physicians to the NPDB.
Specifically, 42 U.S.C. s. 11131 requires entities (including insurance companies) which
make payment under an insurance policy or in settlement of a malpractice action or claim to
report information on the payment and the circumstances of the payment to the NPDB.
Boards of medical examiners (in this state, the MEB) must report actions which suspend,
revoke or otherwise restrict a physician’s license or censure, reprimand or place a physician
on probation; physician surrender of a license also must be reported. [42 U.S.C.s.11132.) In
addition, - under 42 U.S.C. s. 11133, health care entities (which include hospitals, health
maintenance organizations, group medical pracuces and professional societies) must report to
the NPDB: professional review actions which adversely affect the clinical privileges of a
physician for longer than 30 days; the surrender of a physician’s clinical privileges while the
physician is under investigation or in return for not investigating the physician; or a
professional review action which restricts membership in a professional society.

Federal regulations require the information on malpractice payments to be reported to
the NPDB within 30 days of a payment, and simultaneously to the board of medical
examiners. [45 C.FR. s. 60.5 (a).] A payor is subject to a fine of up to $10,000 for each
nonreported payment.

Federal regulations require health care entities to report adverse actions to the board of
medical examiners within 15 days (which, in turn, has 15 days to forward the report to the
NPDB). [45 CF.R. s. 60.5 (¢).] The penalty for not complying with these reporting
requirements is 2 loss of the immunity protections under the Health Care Quality
Improvement Act.

b. Description of the Bill

Senate Bill 139 creates a state requirement that reports on medical malpractice
payments and professional review actions by health care entities that under federal law are
submitted to the NPDB must be submitted to the MEB in accordance with the time limits set
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forth under federal law. An individual or entity who violates this requirement is subject to a
forfeiture of not more than $10,000 for each violation.

13. Indication of Certain Therapeutic-Related Deaths on Death Certificate

a. Background

The Special Committee reviewed the functions and duties of coroners and medical
examiners. It was suggested by the Milwaukee County medical examiner that it might be
useful, for disciplinary purposes, that the MEB and other state health care credentialing
authorities be notified when a coroner or medical examiner determines that a death was
therapeutic-related. Currently, there is no provision or requirement for a coroner or medical
examiner to indicate a therapeutic-related death on a death certificate.

Under current s. 69.18 (2) (d) 1., Stats., if a death is the subject of a coroner’s or
medical examiner’s.determination under s..979.01 or 979.03, Stats., the coroner or medical
examiner or a physician supervised by a coroner or medical examiner in the county where the
event which caused the death occurred is required to complete and sign the medical
certification part of the death certificate and mail the death certificate within five days after
the pronouncement of death or present the certificate to the person responsible for filing the
death certificate within six days after the pronouncement of death.

Further, s. 69.18 (2) (f), Stats., provides that a person signing a medical certification
part of the death certificate must describe, in detail, on a form prescribed by the state registrar,
the cause of death; show the duration of each cause and the sequence of each cause if the
cause of death was multiple; and, if the cause was disease, the evolution of the disease,

b Desciptonofthe s

Senate Bill 139 provides that when a coroner or medical examiner receives a report of
a death under s. 979.01, Stats., and subsequently determines that the death was therapeutic-
related, the coroner or medical examiner must indicate this determination on the death
certificate. The bill creates a definition of “therapeutic-related death” based on the definition
contained in the instruction manual on completing the death certificate published by the State
of Wisconsin. The definition includes three types of therapeutic-related deaths: death
resulting from complications of surgery, prescription drug use or other medical procedures
performed or given for disease conditions; death resulting from complications of surgery,
drug use or medical procedures performed or given for traumatic conditions; or death
resulting from “therapeutic misadventures,” where medical procedures were done incorrectly
or drugs were given in error. The bill requires the state registrar to revise the death certificate
to include a space in which determinations of therapeutic-related deaths may be recorded.
Finally, the bill requires the coroner or medical examiner who determines that 2 death is
therapeutic-related to forward this information to the DRL.

Under the bill, these provisions first take effect on the first day of the sixth month
beginning after publication.
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B. 2001 SENATE BILL 140

1. Background

Early in its deliberations, the Special Committee learned that the DRL intends to
include on its Web site information on completed disciplinary actions against physicians.
(Currently, MEB disciplinary orders against individual physicians issued since December
1998 are available on DRL’s Web site.) In addition, the Special Committee heard from the
Bureau of Health Care Information, DHFS, regarding DHFS’s efforts to implement that
portion of 1997 Wisconsin Act 231 which requires DHFS to prepare an annual consumer
guide to assist consumers in selecting health care providers and health care plans. In
response, members of the Special Committee expressed interest in determining whether more
legislative direction concerning information on individual physicians provided by the state for
the public should be considered.

The Special Committee reviewed a Massachusetts law that directs the Massachusetts
Board of Registration in Medicine (the Massachusetts counterpart to the MEB) to collect
certain information to create individual profiles on physicians in a format created by the board
for dissemination to the public. [Annotated Laws of Massachusetts, General Laws, ch. 112, s.
5 (1998 Cumulative Supplement).] That directive resulted in an initiative known as
“Massachusetts Physician Profiles.” Under that initiative, information on over 27,000
individual physicians licensed to practice medicine in Massachusetts is available to the public
from the Massachusetts Board of Registration in Medicine home page. The Committee also
received general information on recent legislative activity in connection with state regulatory
boards for health care providers educating consumers in obtaining information necessary to
make decisions about health care practitioners.

The Special Committee concluded that it is desirable to have information on
individual physicians available at one source for the convenience and utility it affords the
public. Further, because the DRL intends to provide information on its Web site on state
disciplinary actions against physicians, inclusion of more comprehensive information will
better balance the information provided by the state. Providing information on individual
physicians should enhance the public’s ability to choose physicians and the public’s
confidence in physicians.

2. Description of the Bill

Senate Bill 140: (a) directs the MEB to make available for dissemination to the
public, in a format established by the MEB, specified information concerning a physician’s
education, practice, malpractice history, criminal history and disciplinary history; and (b)
requires administrative rules of DHFS to include procedures affording health care providers
the opportunity to correct health care information collected under ch. 153, Stats. If enacted,
Senate Bill 140 would take effect on the 1st day of the 12th month beginning after its
publication.

The provisions of the bill relating to information on individual physicians are based on
the Massachusetts law cited above, The bill requires the foliowing information on physicians
to be made available to the public:
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a. Names of medical schools attended and dates of graduation; graduate medical
education; and eligibility status for any specialty board certification and certification by any
specialty board.

b. Number of years in practice or first year admitted to practice; location of primary
practice setting; identification of any translating services that may be available at the primary
practice location; names of hospitals where the physician has privileges; indication whether
the physician participates in the Medical Assistance program and in the Medicare program;
and, optionally, education appointments and indications whether the physician has had a
responsibility for graduate medical education within the preceding 10 years.

¢. A description of any felony conviction within the preceding 10 years.

d. A description of any final board disciplinary action taken within the preceding 10
years, including action taken by a licensing board of another jurisdiction that has been
reported to the MEB.

e. A description of Medical Assistance program decertification or suspension within
the preceding 10 years that is required to be reported to the MEB under s. 49.45 (2) (a) 12r.,
Stats. Under that section, DHFS is required to report any Medical Assistance decertification
or suspension if the grounds include fraud or a quality of care issue.

f. A description of any loss or reduction of hospital staff privileges or resignations
from hospital staff within the preceding 10 years that is required to be reported to the MEB
under s. 50.36 (3) (b) and (¢), Stats. Under that section, hospitals are required to report both a
loss or reduction of hospital staff privileges or resignation from hospital staff due to reasons
that include the quality of or ability to practice and a loss or reduction of hospital staff
privileges or resignation from hospital staff for 30 days or more as a result of peer
investigation for reasons that do not include the quality of or ability to practice.

g A description of any disciplinary action taken by a health maintenance
organization, limited service health organization, preferred provider plan or managed care
plan within the preceding 10 years that is required to be reported to the MEB under s. 609. 17,
Stats. Under the bill, if the MEB determines that a reported action is the resnlt of a business
or economic decision and does not involve conduct by the physician that appears to relate to
possible unprofessional conduct or negligence in treatment, the board may omit that action
from the information made available to the public. :

h. A description of any action taken by an insurer against a physician within the
preceding 10 years that is required to be reported to the MEB under s. 632.715, Stats. Under
that section, an insurer is required to report any action taken by it against a physician if the
action relates to unprofessional conduct or negligence in treatment by the physician. Again,
the MEB may withhold reporting the action to the public if the board determines that the
action was done for business or economic reasons.

i. A description of any exclusion from participation in the Medicare program and
federally approved or funded state health care programs within the preceding 10 years that is
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required to be reported to the MEB by the federal Department of Human Services under 42
C.FR.s. 1001.2005.

i A descnpt:on of any medical malpractice claims pald by the patients compensation
fund or other insurer within the preceding 10 years that is reported to the MEB under s.
655.26, Stats., and a description of any amount of settlement or award to a claimant in a
medical malpractice action within the preceding 10 years that is required to be reported to the
MEB by the director of state courts under s. 655.45, Stats.

k. Any other information required by the MEB by rule.

The information that is made available to the public under the bill must be reported in
nontechnical language. Dispositions of paid medical malpractice claims must be reported in a
minimum of three graduated categories, mdxcatmg the level of significance of the amount of
the award or settlement. . Information concerning paid medical malpractice claims must be
given context by companng the physician’s medical malpractice judgment awards and
settlements to-the experience of other phys;{mans in the same specialty. Information
concerning medical malpractice * settlements must include the following statement:
“Settlement of a claim may occur for a variety of reasons which do not necessarily reflect
negatively on the professional competence or conduct of the physician. A payment in
settlement of a medical malpractice action or claim should not be construed as creating a
presumption that medical malpractice has occurred.”

The bill requires the MEB to utilize links to other Web sites that contain information
on individual physicians that the board is otherwise required to provide.

' The bill expressly provides that physu:aarxs are requxred to prcvxde any information
requested by the MEB that the MEB determines is necessary to comply with the section. The
MEB is required to provide a physician with a copy of the information about him or her prior
to its initial release and prior to the inclusion of any change in the information. A physician
must be given a reasonable time to correct factual inaccuracies that appear in the information
before the information is released to the public. Information that is made available by the
MEB under the provisions of the bill is not an exception to the hearsay rule under s, 908.03
(8), Stats., and is not self-authenticating under s. 909.02, Stats.

The MEB by rule is required to determine whether and the extent to which the
provisions of the bill apply to a physician who holds a temporary license to practice medicine

and surgery.

Under the bill, the costs incurred by the DRL to implement the draft are funded by a
surcharge on physicians’ biennial license renewal fees. The DRI is directed to determine the
amount necessary to fund its costs and include that amount in the department’s biennial
recommendation for changes in license renewal fees to cover costs funded by the fees.

Finally, Senate Bill 140 expressly requires that DHFS rules relating to health care
information under ch. 153, Stats., include procedures affording health care providers the
opportunity to correct health care information. Currently, the DHFS is directed to promulgate
administrative rules, with the approval of the Board on Health Care Information, to, among
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other things, establish procedures under which health care providers are permitted to review,
verify and comment on health care information collected under ch. 153, Stats. [s. 153.75 (1)
(b), Stats.] Under s. 153.45 (5), Stats., DHFS may not release any health care information that
is subject to those rules until there is compliance with the verification, comment and review
procedures,

C. OTHER RECOMMENDATION

The committee sent a letter addressing various issues relating to the discipline of
health care professionals. The letter is as follows:

Letter dated April 15, 1999, to Members of the Joint Committee on Finance, supporting
Department of Regulation and Licensing budget proposals.

April 15, 1999

TO: MEMBERS, JOINT COMMITTEE ON FINANCE

FROM:  Senator Joanne Huelsman, Chairperson, Special Committee on Discipline of
Health Care Professionals

The Joint Legislative Council’s Special Committee on Discipline of Health Care

- Professionals is directed to study procedures for the imposition of discipline for alleged cases

~ of patient neglect or unprofessional conduct by health care-related examining boards and
affiliated credentialing boards, for the purpose of ensuring that such procedures are effective,
fair and consistent. To date, the Special Committee has held six meetings.

Among the topics reviewed by the Special Committee are: (1) recent efforts of the
Department of Regulation and Licensing (DRL) to enhance the efficiency and effectiveness of
the credential holder disciplinary process; and (2) the provisions of 1997 Wisconsin Act 311,
which contains a variety of provisions relating to reguiation of physicians by the Medical
Examining Board (MEB) and the DRL. The Governor’s biennial budget, 1997 Senate Bill 45
and 1997 Assembly Bill 133, contains two appropriation requests that relate to these topics.

One of the budget appropriations provides $541,000 PR for 5.0 project paralegal and
2.0 project regulation compliance investigator positions in order to extend the enforcement
pilot project in the department’s Division of Enforcement until June 30, 2001. The Joint
Committee on Finance originally approved the pilot project and provided funding and
authorization for the seven positions beginning October 1, 1998, to temporarily increase DRL
enforcement staff. The pilot project was established in order to assist the Division of
Enforcement in moving cases more quickly through the “legal action stage” of the complaint
handling process. The “legal action” stage follows the investigative stage and only the more
serious cases in which there is evidence of a violation tend to progress to this stage. The stage
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involves determinations as to the appropriate method of resolving a case and if the case
cannot be resolved at this stage, the case moves to the formal hearing stage.

During its deliberations, the Special Committee learned that the enforcement pilot
project has been successful in expediting the handling of cases through the legal action stage,
thereby reducing the number of disciplinary cases pending legal action. The expedient
handling of disciplinary cases by the DRL is very important for an effective discipline process
and for public confidence in that process. The Special Committee concluded that it is
important to continue the pilot project and therefore supports the extensmn of the project
included in the biennial budget bill.

Another DRL provision in the biennial budget bill appropriates $278,100 PR to:

1. Maintain a toll-free telephone number, pursuant to 1997 Wisconsin Act 311, to
receive reports of allegations of unprofessional conduct, negligence or misconduct involving a
physician; and

2. Fund positions authorized under Act 311 for the purpose of providing staff to the
MEB (1.5 program assistant positions and 1.5 legal assistant positions).

The enactment of 1997 Wisconsin Act 311 addressed a number of concerns regarding
the physician disciplinary process and reflected the importance that the Legislature and the
public give to that process. The Special Committee concluded that additional staff for the
MEB will enhance the efficiency and fairness of the physician disciplinary process and that
the toll-free telephone number will enhance public access to and confidence in that process.
Therefore, the Special Committee supports the recommended fundmg to compiete the
1mplem¢ntazmn of the prowsxons of Act 3] 1. :

On behalf of the Special Committee on Discipline of Health Care Professionals, I urge
members of the Joint Committee on Finance to carefully consider the Special Committee’s
support of the above budget provisions as the Finance Committee engages in its difficult task
of recommending a budget for consideration by the full Legislature.

Thank you for your attention to this matter.

DD:rv;jalrv
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APPENDIX 1

Committee and Joint Legislative Council Votes

The bills described in this report were first introduced in the 1999 Legislative Session
(as 1999 Senate Bills 317 and 318). Neither proposal passed in the 1999 Session. On March
14, 2001, the Joint Legislative Council voted unanimously to reintroduce the bills into the
2001-02 Legislature. The retintroduced bills are essentially the same as the proposals
introduced in the 1999 Session. Differences include minor editorial changes and changes
reflecting legislation enacted during the 1999 Session.

The votes by the Special Committee and the Joint Legislative Council on the
predecessor drafts of Senate Bills 139 and 140 are set forth below.

Senate Bill 139 consists of several proposals that were acted on separately by the
Special Committee on Discipline of Health Care Professionals. The votes on the separate
proposals that were combined into Senate Bill 139 by the Special Committee on Discipline
of Health Care Professionals for recommendation to the Joint Legislative Council for
introduction in the 1999-2000 Session of the Legislature follow.

WLCS: 0014/1, relating to directing the DRL to establish priority discipline cases for
health care professionals, factors to identify health care professionals in possible need of
investigation and timelines for the health care professional disciplinary process and requiring
notice to health care professionals and their places of employment and to complainants,
patients. and clients in connection with the disciplinary process (as amended): Ayes, 11 {Sens.
Huelsman; Reps. Underheim, Urban and ‘Wasserman; and Public Members Clifford, Freil,
Newcomer, Noack, Roberts, Schultz and Schulz); Noes, 0; and Absent, 5 (Sen. Risser; Reps.
Cullen and Seratti; and Public Members Rosenberg and Wolverton).

WLCS: 0060/2 relating to changing the composition of the MEB: Ayes, 9 (Sen.
Huelsman; Reps. Cullen, Underheim and Urban; and Public Members Clifford, Freil, Noack,
Schultz and Schulz); Noes, 3 (Rep. Wasserman; and Public Members Newcomer and
Roberts); and Absent, 4 (Sen. Risser; Rep. Seratti; and Public Members Rosenberg and
Wolverton).

WLCS: 0067/1, relating to authorizing the MERB to summarily limit a credential
granted by the board: Ayes, 9 (Sens. Huelsman and Risser; Rep. Wasserman; and Public
Members Newcomer, Noack, Rosenberg, Schultz, Schulz and Wolverton); Noes, 0; and
Absent, 7 (Reps. Underheim, Cullen, Seratti and Urban: and Public Members Clifford, Freil
and Roberts). '

WLCS: 0068/1, relating to authorizing the MEB to impose a civil forfeiture in certain
cases of unprofessional conduct: Ayes, 13 (Sen. Huelsman: Reps. Underheim, Cullen, Seratti,
Urban and Wasserman; and Public Members Clifford, Freil, Newcomer, Noack, Roberts,
Schultz and Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and Public Members Rosenberg and
Wolverton).
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WLCS: 0101/1, relating to requiring reports which must be submitted to the NPDB to
be submitted to the MEB and providing a penalty (as amended): Ayes, 13 (Sen. Huelsman;
Reps. Underheim, Cullen, Seratti, Urban and Wasserman; and Public Members Clifford, Freil,
Newcomer, Noack, Roberts, Schultz and Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and
Public Members Rosenberg and Wolverton).

WLCS: 0104/P1, relating to including health care professionals who practice
alternative forms of health care in panels of health care experts established by the DRL:
Ayes, 10 (Sen. Huelsman; Reps. Underheim, Cullen and Seratti; and Public Members
Clifford, Freil, Noack, Roberts, Schultz and Schulz); Noes, 2 (Reps. Urban and Wasserman);
and Absent, 4 (Sen. Risser; and Public Members Newcomer, Rosenberg and Wolverton).

WLCS: 002172, relating to requiring coroners and medical examiners to indicate on
certificates of death when a death is therapeutic-related and to provide this information to the
DRL: Ayes, 13 (Sen, Huelsman, Reps. Underheim, Cullen, Seratti, Urban and Wasserman;
and Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and Schulz); Noes,
0: and Absent, 3 (Sen. Risser; and Public Members Rosenberg and Wolverton).

At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce
1999 Senate Bill 317 (last session’s version of Senate Bill 139) by a vote of Ayes, 15 (Reps.
Kelso, Bock, Foti, Freese, Huber, Jensen, Schneider, Seratti and Stone; and Sens. Risser,
Burke, Cowles, Erpenbach, Grobschmidt and Robson); Noes, 0; and Absent, 7 (Reps. Gard
and Krug; and Sens. Chvala, Ellis, George, Rosenzweig and Zien).

Senate Bill 140 combines two drafts separately considered by the Special Committee
on Discipline of Health Care Professionals. One of the drafts, WLCS: 0015/1, was voted on
by the Specm] Committee at its April’ 20, 1999 meeting; subsequent to that meeting, two
remaining issues related to the draft were resolved by the adoption of two amendments by
mail ballot. The other draft included in WLCS: 0015/2 is WLCS: 0034/P1. The votes by the
Special Committee on Discipline of Health Care Professionals to recommend the two
drafts that were combined to create WLCS: 0015/2 to the Joint Legislative Council for
introduction in the 1999-2000 Legislature are set forth below.

WLCS: 0034/P1, relating to procedures to provide an opportunity to correct certain
health care information and providing rule-making authority: Ayes, 10 (Sens. Huelsman and
Risser; Reps. Urban and Wasserman; and Public Members Newcomer, Noack, Rosenberg,
Schultz, Schulz and Wolverton); Noes, 0; and Absent, 6 (Reps. Underheim, Cullen and
Seratti; and Public Members Clifford, Freil and Roberts).

WLCS: 0015/1, relating to making available to the public certain information on the
education, practice and disciplinary history of physicians and granting rule-making authority
(as amended): Ayes, 13 (Sen. Huelsman; Reps. Underheim, Cullen, Seratti, Urban and
Wasserman; and Public Members Clifford, Freil, Newcomer, Noack, Roberts, Schultz and
Schulz); Noes, 0; and Absent, 3 (Sen. Risser; and Public Members Rosenberg and
Wolverton).

At its September 23, 1999 meeting, the Joint Legislative Council voted to introduce
1999 Senate Bill 318 (last session’s version of Senate Bill 140) by a vote of Ayes, 17 (Reps.
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Kelso, Bock, Foti, Freese, Gard, Huber, Jensen, Seratti and Stone; and Sens. Risser, Burke,
Chvala, Cowles, Grobschmidt, Robson, Rosenzweig and Zien); Noes, 2 (Rep. Schneider and
Sen. Erpenbach); and Absent, 3 (Rep. Krug; and Sens. Ellis and George).
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STUDY ASSIGNMENT: The Committee is directed to study procedures for imposition of discipline for
alleged cases of patient neglect or unprofessional conduct by health care~related examining boards and affiliated
credentialing boards identified by the Special Committee, for the purpose of ensuring that such procedures are
effective, fair and consistent. The Special Committee shall report its recommendations to the Joint Legislative
Council by May [, 1999. [Based on Assembly Amendment 3 to Assembly Substitute Amendment 1 to 1997
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APPENDIX 4

Committee Materials List
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1. Staff Brief 98-3, Overview--State Discipline of Health Care Professionals
(September 29, 1998)

2. Memo No. 1, Department of Regulation and Licensing: Ad Hoc Enforcement
Advisory Committee Recommendations (October 7, 1998).

3. Memo No. 2, Massachusetts Law on Individual Physician Profiles (December 10,
1998).

4. Memo No. 3, Information From the Federation of State Medical Boards of the
United States, Inc.. (December 10, 1998). (Attachments distributed to Committee Members
only.)

5. Memo No. 4, The Health Care Quality Improvement Act (December 11, 1998).

6. Memo No. 5, Purpose of Medical Examining Board: Definition of
“Unprafessional Conduct” on Part of Physicians (J anuary 12, 1999),

7. Memo No. 6, Issues Relating to Medical Examiners: Death Certificate
Completion and Reporting to rhe_.' Medical Examining Board (January 12, 1999).

8. Memo No. 7, Déﬁam:eni of Regulétion aiid Licensing Biennial Budget Requests o
aof Interest (January 12, 1999).

9. Memo No. 8, Issues Relating to Medical Examining Board Disciplinary
Procedure (January 12, 1999).

10. Memo No. 9, Reguired Reporting and Records Provided to the Medical
Examining Board (January 13, 1999),

11. Memo No. 10, Crimes Information Provided to the Department of Regulation and
Licensing (March 2, 1999).

12. Memo No. 11, Draft Revision of Section 146.38, Stats., Prepared by State
Medical Society of Wisconsin Working Group (March 3, 1999). :

13. Memorandum, Comments From Committee Member Mary Wolverton on Drafts
Before the Committee (April 20, 1999). (Distributed to Committee Members only.)
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1. Presentation of Marlene A. Cummings, Secretary, Wisconsin Department of
Regulation and Licensing (October 8, 1998). (Distributed to Committee Members only.)
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2. Pamphlet, Statewide Physician Health Program—Compassionate assistance for
Wisconsin physicians (December 1997).

3. Handout, Agreement by the State Medical Society of Wisconsin and the Medical
Examining Board for a Statewide Impaired Physician Program (September 12, 1984),

4. Testimony submitted by Walter R. Schwartz, M.D., Medical Examining Board
(October 8, 1998).

3. Testimony submitted John C. LaBissoniere, State Medical Society of Wisconsin
(October 8, 1998).

6. Testimony submitted by Mark L. Adams, General Counsel, State Medical Society
of Wisconsin (October 8, 1998).

7. Booklet, Passport to Excellence, Visiting Fellowships,' University of Wisconsin
(UW)-Madison Continuing Medical Education (undated). (Distributed to Committee
Members only.)

8. “Diagnoses and the Autopsies Are Found to Differ Greatly,” The New York Times
(Wednesday, October 14, 1998).

9. Flow chart of hospital disciplinary process, submitted by Richard Hendricks,
M.D., Medical Director, St. Mary’s Hospital, Madison (undated).

10. Form, Madison (Wisconsin). Hospitals Medical Staff Application, submitted by
- Richard Hendricks, M.D., Medxcal i)i;cc_t_tgr,"_St. Mary’s Hospital, Madison (undated).

- 11. :Héndéﬁf, Physi’bian Mdﬁifﬁﬁng in the Health Plan Setting, submitted by Steven
Baker, M.D., Senior Medical Director, and Wendy Potochnik, R.N., Director, Quality
Management PrimeCare Health Plan, Inc. (November 18, 1998).

12. Testimony submitted by Don C. Prachthauser, Wisconsin Academy of Trial
Lawyers (November 18, 1998).

13. Testimony submitted by George M. Mejicano, M.D., and Thomas C. Meyer,
M.D., Office of Continuing Medical Education, Madison (November 18, 1998).

14. Handout, Monitoring Physician Quality, submitted by Richard Roberts, M.D.,
Professor of Family Medicine, UW-Madison Medical School (November 18, 1998).

15. Testimony submitted by Donald R. Rittel, Department of Regulation and
Licensing (December 18, 1998).

16. Executive Summary: Strengthening Consumer Protection: Priorities for Health
Care Workforce Regulation, Task Force on Health Care Workforce Regulation, Pew Health
Professions Commission (October 1998).

17. Newspaper articles relating to the revocation of Dr. M. Terry McEnany’s medical
license, Leader-Telegram (February 7, 1999).
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18. Letter, from Arthur Thexton, Prosecuting Attorney, Department of Regulation and
Licensing (February 24, 1999).

19. Letter, from Barbara A. Rudolph, Ph.D., Director, Bureau of Health Information,
Department of Health and Family Services (March 1, 1999).

20. Article, FTC jumps on ads touting wonders of unproven care, American Medical
News (February 8, 1999). (Distributed to Committee Members only.)

21. Memorandum, Fiscal Estimates for WLCS: 0015/P1, from Gail Riedasch, Budget
Manager, Department of Regulation and Licensing (March 4, 1999).

22. Materials distributed at the request of Public Member Candice Freil.

23. Draft letter to Joint Committee on Finance (March 10, 1999). (Distributed to
Committee Members only.)

24. Letter to Joint Committee on Finance (April 15, 1999). (Distributed to
Committee Members only.)

25. Chart, Complaints Pending 1988-1998, distributed by the Medical Examining
Board (undated). (Distributed to Committee Members only.)
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REMARKS OF SENATOR JOANNE HUELSMAN, CHAIRPERSON,
SPECIAL COMMITTEE ON DISCIPLINE OF
HEALTH CARE PROFESSIONALS,
TO THE SENATE COMMITTEE ON HEALTH, UTILITIES,
VETERANS AND MILITARY AFFAIRS
OCTOBER 17, 2001

Good afternoon. Iam Senator Joanne Huelsman, representing the

11th Senate District.

~Tam 'Ihere to give some background oﬁ two bills--2001 Senate Bills -

hi

{ 139 /and 140. ‘These bills were originally introduced last session by the

R
Joint Legislative Council, but were not reported out of Senate

committee. In March of this year, the Joint Legislative Council

~ unanimously voted to reintroduce these bills into the 2001 Legislature.

I served as Chairperson of the Joint Legislative Council’s Special
Committee on Discipline of Health Care Pfofessionals during the 1998-
99 interim study period. The Special Committee was an outgrowth of
legislative consideration in the 1997 Session of medical malpractice and
physician discipline issues. While the Legislature did enact significant
legislation in the 1997 Session on physician discipline (Act 311), some

legislators remained interested in a more comprehensive look at the



physician discipline process, as well as the discipline processes for other

health care professionals.

The Special Committee began its deliberations by focusing on the
physician disciplinary process, reviewing substantial information on
current levels of state and private physician review. As the Committee’s
de_libératioris_prp_g?ess_ed,f. the sco}ée of the study expanded to also include
the diséipline pfécedﬁré for other heélth'ca;:e professionals.

The quality of the Committee’s membership was excellent; it was

-also active and strong—willed. This made for some difficult but spirited
discussion of certain issues, not all of which were resolved. This

" reﬂects,lbeheve,thechaagmgnamreef healthcaremtms cauntry and

the continuing evolution of the appropriate role of the state in regulating

health care -'p.féfessietial.s. While it is clear that health care professional

diéc’ip}ine issues will continue to be considered by future legislatures, in

the meantime the Special Committee’s recommendations will make the

current state discipline process more effective and responsive.

Senate Bill 139 contains provisions that apply to disciplinary

procedures for health care professionals generally, and provisions that |



are specific to physician discipline. Provisions that apply to health care

professionals generally include:

One. Requiring the Department of Regulation and Licensing to
develop a system to establish the relative priority of cases involving
unprofessional conduct; to develop a system for identifying health care
professi'{inals who may warrant further evaluation and possible
investigation; and: to establish guidelines for the timely completion of

discipline cases;

Two. Requiring the department to, in varying degree, give notice
to complainants, patients and health care professionals and their places
 of practice, when specified stages of the disciplinary process are opened
or closed; and

Three. Requiring that a patient or client who has been adversely
affected by a health care professional’s conduct be given an opportunity

to confer with the department’s prosecuting attorney.

Provisions of the bill specific to the physician disciplinary process

include:



One. Adding two public members to the Medical Examining
Board, resulting in a 15~member board with five public members, nine

medical doctors and one doctor of osteopathy;

Two. Authorizing the Medical Examining Board to summarily
limit, in addition to summarily suspending, any credential issued by the
board, pending a disciplinary hearing;

Three. Authorizing the Medical Exar;aining Board to assess a
forfeiture of not more than $1,000 against a credential holder found

guilty of unprofessional conduct; and

Four Requzrmg that reports on medwal malpractice payments and
on professmnai review actlons by health care entities, which currently
must be submitted to the National Practitioner Data Bank, must also be
submitted to the Medical Examining Board. The bill creates a penalty

for failure to submit such reports.

Finally, Senate Bill 139 provides that when a coroner or medical
examiner receives a required report of a death and subsequently
determines that the death was “therapeutic~related,” as defined in the

bill, the coroner or medical examiner must indicate that determination on



the death certificate and forward the information to the Department of

Regulation and Licensing.

The second bill before you, Senate Bill 140, directs the Medical
Examining Board to make specified information available for
dissemination to the public in a format established by the board. That
information relates to a physician’s education, practice, malpractice
history, criminal history and disciplinary hi‘story. The costs incurred by
the Department of Regulation and Licensing in connection with making
the information available to the public would be funded by a surcharge
on license renewal fees paid biennially by physicians licensed in the

state. This proposal is based-on a Massachusetts law which puts such
informéﬁon on. the Iﬁternet. Oiir Debaﬁmeﬁt of Regulation and
Licensing already provides recent physician discipline information on
the department’s website by providing access to the board’s Regulatory
Digest. The Committee concluded that making information on
individual physicians available at one source will be convenient and
useful for the public and, by including the information specified in the

bill, will provide a balanced physician profile.



I urge the Committee to give these bills favorable consideration. If
you have any questions, I would be happy to attempt to answer them.
Laura Rose and Don Dyke, from the Legislative Council Staff, are here

to assist me.




