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CLEARINGHOUSE REPORT TO AGENCY _

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS

IS AREPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE

REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL

DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS

REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL

OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
- RULE.]

CLEARINGHOUSE RULE 02-097

AN ORDER 1o repeal NR 406,04 (2) (1) 3, and 3m. and (4) (a) 4., 423.04, 445.02 (3}, (9} and (9m), 445.05 (6) (g)
and-(7), 445.06 (2); (3} and (5) and 468.20 (1) (b)' Note; to- zemzmber NR 406.04 (2)(f) 4..and (4). (ay 6., 445,02 (1),
(23, (3), (92), (10) and (11}, 445.07, 445 08 and 448.02 (1); to renumber and amend NR 406.04 (43} (a) 5., 445.02 (4)
and 445.06 (title} and (1) and (4); to amend NR 400.02 (95), 406.04 (2} (f) 1. and (3) {a) and {c), 406.07 (2}, 407.03
(13 (sm) {intro.) and (2) (d}, 407.05 (4){c) 1., 9. a. and b. and 10. and Table 2 (title), 40709 (1) (31, b., 407.14 (1)
(intro.) and (1m) (intro.), 410.03 (2) (g), 419.07 (4) (b) 3., {6) (a) 1. b, and (7) (b), 422.03 (1) (2), Note, (b}, Note and
(4) (a), 423,035 (1) {2} and Note and (b} and Note, 438.03 (1) (a) and (b) and Table 1 {title), 439.03 (4) (a)y 1., 445.01
(1) (a} and 445.02 (intro.) and (8) (intro.), 445.03, 445.04 {title}, (1} {intro.) and (a) 2., (2) {ntro.), (3) (a) and (b), (@)
(intro.) and (a) 2., (4r} {a). (5) (a) and (b} and (6} (a), 445,05 {tide), (1) (2} 2. and (4)_(a) 2., 446,02 (intro,), 447.02
(intro.), 448.02 (intro.), 449.02 (intro.), 484.04 (23), 484.05 (1) and 484.11 (2) (b); to repeézl and recreate NR 406.04
(2} {£) 2., 445.01 (1) (b}, 445.04 (7) and 445.05 (8); and to create NR 400,02 (43¢), (61g), (61r) and (162) (wm},
Table 3 of 407.05, 407.14 (1) (&) and (1m) (), 410.04 {2) (b) 5. and 6., 438.03 (1) (am), Table 2 of 438.03 (1),
439.045, subchapter 1 (title) of chapter, 445,01 (13 (b) Note, 445.02 (23, (4}, (5), (9), (10, (13) and (14), subchapter
II (title) of chapter, 445.04 (intro.), 445.05 (intro.}, NR 445 subchapter I, 445.06 (0 445.13, 445.14 (2} and (3),
448.02 (1) and 484.11 (2} {c) and {8) (b), relating to the control of hazardous air contaminants.
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'LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules. C}earmghouse Based on that review, comments are
reported as noted below: : . .

1. STATUTORY AUTHORITY {s. 227.15 (2) (a)]
_Com;r;_em Attached YES D NO

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]
Comment Attached YES No []

3. CONFLICT WITH oiz bUPLICATIoﬁ OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached . .. YES D . _ NO_

4. _ADEQUACY OF- REPERENCES TO RELATF D STATUTES RULES AN D FORMS
[s.227. 15 2 (e)} '

Comment Attached “YES No []
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (D]
Comment Attached YES NO D

6. "POTENTIAL.CONFLICTS WITH, AND COMPARABILH’Y TGO, RELATED FEDERAL
'REGULATIGNS [s. 227.15 (2) ()]

Corﬁmeni Attached YES D NO
7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) ()]

C_Q;_mﬁéht}{ttachéd YES D NO
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CLEARINGHOUSE RULE 02- 097

Comments

[NOTE: All citations to “Manual” in the 3c¢mment3"below are to the
Administrative Rules Procedures Mannal, prepared by the Revisor of
Statutes Bureauand the Legislative Council Staff, dated September 1998.] .

2. Form, Stvle and Placement in Administrative Code.-

a. In s. NR 400.02 (95), the sentence added to the definition of “maximum theoretical
emissions” is a substantive provision: that should be placed in a substantive provision of the rule.

{See 8. L Qi (’7} (b) Manual] In fact the ‘same 1§ true ior aﬂ but the hr&t sentence of this - :

. dsﬁmtmn

~b.In a numher of provisions, text. does ncst follow ﬁom mtroductory Ianguage that
precedes:it: {See s. 1.03 (8), Manual.] In some case, the material does not agree grammatically.
For example, to agree with the preceding introduction, s. NR.406.04 (2).{f) 2..d. should read:
“The owner or operator of the source keeps records . . .. In other cases, the material does not
follow conceptually from the introduction. For example s. NR 439.045 (1) (b) (mrro )setsup a
list of items that must be presented in documentation for an application. The list that follows
consists of all nouns, except that subd. 4. is a full sentence creating a separate requirement, not
related to the introduction. That requirement should either be recast in-the format of the rest of
the “paragraph -or renumbered ‘as a separate paragraph: ~There areadditional;:similar errors
elsewhere in the rule. - : T

s¢r I s, NR 40714 (1) {intro.), the phrase “except as provided in par. (e)” should be
‘placed’ at the beginning-of:the sentence: Also, the word “for” shouid be omitted. These errors
are made in a number of other provisions in the rule. ' : SR

" d. There ‘are two errors in the treatment clause of SECTION 28: first, the wrong section
number is given (it should be s. NR-422.083); second, the word “and” should appear between

One Fast Main Street, Suite 401 * P.O. Box 2536 » Madison, WI153701-2536
(G08) 266-1304 » Fax: (608) 266-3830 » Email: leg council@legis state.wiug
http/iwaw. jegis state wius/ic




-2

“(b)” and “Note.” In the treatment clause ef 'SECTK}N 44 the word “and” should appear after
“NR 447.02(80)> _

e. Section NR 439.045-(intro.} 18 not actuaﬂy an introduction, but a separate provision of
that section. It should be numbered sub. (1) and -be given a tifle, such as PURPOSE AND
APPLICABILITY. The material in sub. (3) should be combined with this subsection. In addition,
somewhere in this section (perhaps in the proposed new sub. (1)) a statement should be made
that the self-certification and third-party certification options are alternatives, between which the
applicant may choose. oo :

. £ Rules should not cross reference deﬁmtions that already apply to the rule in questlon
For- example,-the sentence, “The term EMS has the meaning provided in s. NR 400.02 (61g)”
should be omitted from s. NR 439.045 (intro.).

g. Section NR 439,045 (1).(f) (intro.) should indicate whether either of the following
conditions is sufficient for a finding of noncomphance or whether both conditions must be met
for such a: ﬁndmg : -

h. To maintain numerical sequence, the creation of 5. NR 445.02 (9), (10), (13), and (14)
should follow the amendment of 5. NR 445.02 (8) (intro.), in a separate SECTION.

i, The staterient in s.'NR 445.04 (intro.) that the section.applies to sources Iast moditied
between the specified dates is duplicated in' every provision that follows. The rule could be
modified by either omitting this statement from the introduction or deleting it from all of the
following provisions. The same is true of's. NR 445.05.

j. In SECTION 62, the numbering of the new section is incorrect—it should-be s. NR
445.05 (intro.), as in the treatment clause.

k. Titles should be- provxded fors, NR 445. 04 (’}‘) and (8)

1. Sectzon NR 445 14 (}) (mtro) hsts four cntena for determmmg comphance all in
one sentence separated by an “and” and two occurrences of the word “or.” It is unclear from this
construction what combination of conditions are required to produce a determination of
compliance. - Rewriting this in an ‘outline format would" cIanfy 1t Also, the partiai list of
applzcable reqmremenis should be placed in a-note. '

S m hl s. NR 445 07 (5). (mtm) the word “under” should be rep}aced by “from the
requirements of.”

n. Why are ihere blank rows in Table A for amorphous and crystalline sﬂ;c{t and wood
dusts, especially if such emissions are exempt under s. NR-445.07 (5) (g) and (h)? It seems that
both the blank table entries and the exemptions are superfluous—Ileaving both .out of the rule
would have the same effect.

o. In Tables A, B, and C, the four subheadings under Thresholds for Emission Points
need further labeling. - From the text, it appears. that these are categones of facilities by stack
height—if this is correct, they should be labeled as such. : :

p. The footnote and note for Tables A, B, and € appear only once, at the end of Table C,
about 20 pages after the notations for footnotes first appear. It would seem more appropriate and
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useful to include the footnotes in each table, and most useful to put them at the bottom of the first
page of Table A.

g. Both the footnote and the note at the end of Table C appear to be substantive, and so
should be incorporated into the text of the rule (though they may be retained as notes in the
tables, as well). The first two bullet points of the footnote are included in s: NR 445.07 (1) (¢); is
the third incorporated elsewhere?

r. Section NR 445.08 (intro.) should be numbered . NR 445.08 (1) and given a title
such as GE\%ERAL

" There are two paragraphs numbered s. NR 445. 08 (1) (c)

" The first s. NR 445.08 (1) (c) and subsequent provisions refer to unit risk factors
established by either the Environmental Protection Agency (EPA) or the California Air
Resources Board, The term should be defined and the spemﬁc nsk factors should be
incorporated by reference. :

i In the Second 8. NR:445.08 (1) (c) ‘should “coiumn (g) of be inserted before “Table
A or B”‘7 '

v. Section NR 445.08 (2) (b) (intro.) shouid end ‘with either “all of the following” or
“any of the following,” as appropriate.

. w. Section NR 445,08 (4) (c) does not follow from the introductory language. However,
it appears that the introduction is not needed, since all the paragraphs of that subsection are full
sentences that stand on their own.

- X. Section NR 445.08 {5} (¢) 4. and (6) (a) and (b) do not foiiow from the mtroductory
language. In the latter two cases, srmpiy rewriting the provisions in the active voice may solve
the probiem

y. Section” NR* 445.08 (5) (b) and (c) refer to- the admission (}f a hazardous air
contaminate either less than the applicable threshold or greater than the applicable threshold. To
cover-all contingencies, the:rule also should treat the emission of a hazardous air contaminant
that equal the applicable threshold. Also, in sub. (5) (¢) 1., an owner or operator must submit
information adequate to describe how certain control requirements will be met no later than 18
months “after the effective date of this section.” Given the vagaries of what constitutes a month,
for exampie 28 days, 30 days, or 31 days, it is clearer to use a structure such as the following:

“submit information adequate to describe how applicable control requirements . . . will be met no
later than the first day of the 18 month after the effective date of this section.” The entire rule
should be reviewed for the phrasmg of future effective dates.

z. Ins. NR 445, 09 31, the phrase ‘the limit in subd l.a or b as apphcabie
should be replaced by the phrase “either of the foﬁowmg » The mtroductwn ‘then should
conclude with a colon. .

4 Adequacy of References to Related Statutes, Rutes and F orms

Cross—references to Tables A, B and C of s. NR 445 07 are usuaHy complete but
sometimes lack the “of s. NR 445,07” portion of the citation. Although it appears that all such
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~ references are’ found in rulé provisions where the full citation has already been used, the full
citation still should be used consistently.

5. Cla';fz'_tv," Gm"mmar_, _Pz?;ibf&atioﬁ and Use'dffPIaih Language

-a. The rule'should be paginated.
b. The rule qmte conmstently uses the word “which” when “that” should be used.

c. In's. NR 400.02 (45e) the definition of “compression ignition internal combustion
engine” would be simpler and clearer if written in a single sentence: “. .. means an internal
combustion engine that is designed with operating characteristics substantzally similar to the
theoretical diesel combustion cycle and that lacks a throttle to regulate the intake of air flow for
power control during normai operation.”

-d. Ins. NR 400.02 (61g), it appears that'a comma should be mserted after the second
occurrence of the number 14001. - _

e, Section NR-_ 406.04 (2) () 1. and-2. describe mutually exclusive circumstances;
however, s. NR 406.04 (2) (intro.) requires that all of the conditions that follow it must be met.
Does the department mean that one of the conditions of par. (f) must be met? If so, it could be
clarified by creating s. NR 406.04 (2) (f) (intro.) to read: “One of the following applies:”.

L. Section NR 407.14 (1) (intro.) states that par. {e) is an exception to the requirements
of pars (a) to (d), Whl(:h are a list of conditions under which the department is requlred to modify
a permit. However, par. (¢) is written simply as another condition under which a permit
modification would be required. Identical language is also created as s. NR 407.14 (Im) (&),
. except that the subject of this subsection is the discretionary revision of permits and this
paragraph is not cast'as an exception. It is unclear what is intended here. If the intent is to allow,
but not require, permit revisions based on this language, then the rule should simply creates. NR
407 14:(1m) (e) and not mod;fy s. NR 407.14 (1) (intro.) ; and (e) and (1m) (intre.). If the intent is.
somet}lmg else, that intent needs to be cfanﬁed

g In‘s. NR 438.03 (1) (am) 1., what is a “facility of incidental emissions™? Shouid this
read “facility ‘that ‘emits incidental (or fug1t1ve‘?) emissions™? AESO thc phrase “his or ‘her”
- should be repiaced by the word “the.” " :

b Sectmn NR 439 045 (1) (b) presents alist of documentaﬁon that must be included i ina
permit appilcatmn Subdmsmn 3. appears to require submr{tai of annual compliance repotts.
How can these be presented at the time of perm1t apphcation? Also, the list of additional
information that the department may request, in par. (c), is terse to the point of vagueness. For
example, environmental aspects of what? Finally, par. (dy 3. states that the department may
consider the due diligence of the applicant to deliver environmental improvements in deciding
whether to approve an application; how can due diligence under an Environmental ? \fianagement
System (EMS) have been determined before the EMS is approved?

i. In the first sentence of s. NR 439.45 (2) (a), what is “the third party audit”? Ifitis an
existing requirement, then it should be identified by cross-reference; otherwise, the requirement
for such’ an audit should be clearly articulated. In the last sentence of that paragraph, the word
“they” should be replaced by “the source™ and the word “their” should be replaced by the word
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“its.” Simiiaﬂy, the first sentence of par. (b} should read: “A source . . . its EMS, and who
submits . . . the time it is in compliance with its EMS . pen'mt state atatutes or rules ... .>

j. The purpose of the definition of “disposal” in s/ NR 445.02 (2) is unclear. The term
is- standard enough - that-it usually does not. require. a definition: This definition, however,
deviates from standard usage by limiting it to the release of hazardous air contaminants. In this
sense, then, how does the defined term differ from “emission,” defined:in s. NR 400.02 (57) as
the release of an air contaminant, and why is a separate term needed‘? Furthermore, every use of
the term in the rule uses it in the form “disposal of X,” where “X” is either raw materials or
waste; a pesticide, rodenticide, insecticide, herbicide, or ﬁmgicade or a pharmaceuttcaiwm no
case is it specifically used to refer to disposal of a hazardous air contaminant. It appears that this
definition 1s superfluous.

k. Periods are lacking in s. NR 445.02 (4) (a) 1. and 2.

1. A number of notes, such as the Note following s. NR 445.07, show department
telephone numbers as 6{)8nxxx~x§(xx._ Obviously, these need to be corrected.

m. Section NR 445.08 (intro.) requires that compliance demonstrations be made when
operating at the maximum operating conditions allowed by a permit, or in the absence of a
permit, at maximum theoretical emissions. Would it be more comparable if, in the absence of a
permit, compliance were demonstrated at maximum practical operation or some such concept?

n. Section NR 445.08 (1) (b) requires limiting emissions to a quantity, concentration or
duration that is less than a specified concentration. What does it mean to limit an emission to a
quantity that is less than a specified concentration, or to a duration that is less than that
concentration? The concepts are not directly comparable. Does this mean to limit the emissions

_to a quantity, concentration or duration that results in concentrations less than the specified
_concentratlon‘? If so, then where is the concentration measured, in emissions or ambient air? If
itis the former, then the provision should be written to Tequire hm;tmg emissions to the specified
concentration; if it is the latter, then the provision should be written to require limiting emissions
to a quantity, concentration or duration that will not result in a violation of the ambient air
quality standards in column (g) of the table (compare the language used in the following
paragraph of the rule); if all of these interpretations are incorrect, then the provision should be
clarified in some other appropriate manner.

0. The first s. NR 445.08 (1} (¢) and subsequent provisions use the Greek letter phi (®)
to indicate a factor of 10 in representing the term “microgram” (®g). Is the letter mu ()
conventionally used in this application (ug)?

p. Section NR 445.08 (1) (d} requires application of controls in an iterative manner to
units that emit “decreasingly smaller amounts™ of a contaminant. This could be read in the sense
of a double negative: each successive unit endits a less small, i.e. larger amount. To avoid this
absurd result, the rule should refer to “progressively smaller amounts.”

g. The first sentence of s. NR 445.08 (4) (a) is confusing. Can it be made more clear by
breaking it into more than one sentence?



“r. In'si NR 445.09 (3) (a) 1. a.and b the notatmn “grams‘per brake horsepower-hour”
may be symbolically correct; however; it Would be more readily understandable if written out as
“grams per brake horsepower per hour.”

8. Imse-NR 44511 (1) (a) 1., it would be more preciseto refer 10 “the LAER control
requirement” for which -a varian¢e has been’ requested” rather than cross—referencmg all the
requzrements for which a variance could be requested - :

. t. Ins. NR 445 12 (I) (a}, the word “the” before the word “hstmg” shouid be omﬁted
In sub. 2) (a) 1., the word “be’ should be mserted beforc “carcmo gemc



