WISCONSIN LEGISLATIVE COUNCIL STAFF

AUG 3 1 1999
RULES CLEARINGHOUSE

Ronald Sklansky
Director
(608) 2661946

David J. Stute, Director
Legislative Council Staff
(608) 266-1304

Richard Sweet
Assistant Director
(608) 266—2982

One E. Main St., Ste. 401
P.O. Box 2536

Madison, WI 53701-2536
FAX: (608) 266-3830

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES AREVIEW OF, BUT NOT APPROVAL OR DI" "APPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE]

CLEARINGHOUSE RULE 99-111

AN ORDER to amend ER-MRS 1.02 (29), 11.03 (1), 16.025, 16.035 (1), (2) and (3), 16.04 (2),
22.11 (2) and 34.08; to amend and consolidate 22.11 (title) and (1) (a), (b), (c) and (d); and to create
ER-MRS 22.11 (1m), relating to reinstatement eligibility and employment register expiration for
state employment and minor and technical rule changes.
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Clearinghouse Rule No. 99111
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LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES NO |~

o

FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]

Comment Attached YES NO j

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO |V~

4.  ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) (e)]

,‘Co;?nment Attach’ed : g YES 13 i NE

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]

‘Comment Attached YES NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached YES [-___I NO |~

7.  COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES D NO
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CLEARINGHOUSE RULE 99-111

Comments

[INOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of

Statutes Bureau and the Legislative Council Staff, dated September
1998.]

 subject of a request for reinstatement. The analy: , .
the court ruling is not a published document the rule-makmg order should mciude copy of allor
an appropriate portion of the opinion. ; - ~

b. The anaiysis should include a stétemeht of the statutes miéi'pretcd'by the rule, even if
the list of statutes interpreted is the same as the list of statutes auihonzmg the promulgation of
the rule. [Sees. 1.02 (2), Manual ] S ,

c. When the ‘amendmem to s. ER—MRS 22.11 (2) is compiéted; the provision should
read: - S

ER-MRS 22.11 (1) When a vacancy . . . occurs . . . as a result of

layoff, exercised displacement rights, demot:on as a result of
layoff or transfer or demotion between agencies as a result of

layoff, and the employe was t,rmmated while on pmbatxon “the

employe may be reinstated by {hc appointing authorzty

[See also s. ER-MRS 22.11 (1m) and (2).]

d. Ins. ER-MRS 22.11 (2) (2) and (b), the initial word “a” shéuid, be capitalized.



-2-

e. The bracketed citation to s, 230.27 (2), Stats., in s. ER-MRS 34.08 is unnecessary
and should be deleted.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In s. ER-MRS 16.035, does the phrase “reinstatement in any agency” mean that an
employe may be reinstated in any agency of state government or simply reinstated in the agency
from which the employe has separated?

b. In s. ER-MRS 34.08 (4), the phrase “those eligibilities were” should be replaced by
the phrase “the eligibility was” and the word “are” should be replaced by the word “is.”




PROPOSED ORDER OF THE ADMINISTRATOR
OF THE DIVISION OF MERIT RECRUITMENT AND SELECTION
OF THE DEPARTMENT OF EMPLOYMENT RELATIONS
ADOPTING RULES

To amend ER-MRS 1.02 (29), 11.03 (1), 16.025, 16.035 (1), (2) and (3), 16.04
(2), 22.11 (2) and 34.08; to amend and consolidate 22.11 (title) and (1) (a), (b),
(c) and (d); and to create ER-MRS 22.11 (1m), relating to reinstatement eligibility
and employment register expiration for state employment and minor and
technical rule changes.

ANALYSIS PREPARED BY DEPARTMENT OF EMPLOYMENT RELATIONS

This rule order is intended to bring the Administrator's administrative rules into
conformity with statutory changes made by 1997 Wisconsin Act 307 regarding
the eligibility period for reinstatement and the life of employment registers. The
rule order also makes minor policy and technical changes in the rules.

Act 307 increased the eligibility period for reinstatement for state employes from
three to five years. This rule order amends references to reinstatement in the
administrative rules to conform to this statutory change.

("Reinstatement” is currently defined in the rules to mean the act of permissive
reappointment without competition of an employe or former employe under
specified statutes to a position: (a) in the same class in which the person was
previously employed; (b) in another class to which the person would have been
eligible to transfer had there been no break in employment; or (c) in a class
having a lower pay rate or pay range maximum for which the person is qualified
to perform the work after the customary orientation provided to newly hired
workers in the position.)

The increased reinstatement eligibility applies to employes who are initially
eligible for reinstatement on or after July 5, 1998, which is the same effective
date as Act 307.

Act 307 also permits the Administrator to allow an employment register to expire
after three months. The normal life of a register will remain at six months. This
rule order amends the administrative rules to reflect this new option, which may
be exercised only after considering the impact on equal employment opportunity
and affirmative action policies.
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Act 307 did not increase the three-year restoration period; thus, provisions
relating to the three-year period for restoration rights in the administrative rules
are retained.

Minor technical changes are also made in the rule order, including:

e The rules are clarified to provide that a reinstatement is valid if the
employe or former employe submitted a specific request or application
for a specific vacancy during the eligibility period. This change codifies
a court ruling on this subject.

e More precise words are substituted to describe the different ways of

leaving a position which trigger restoration rights or reinstatement
eligibility.

The statutory authdrity for these rule changes is found in the following:

1. S. 230.05(5), Stats., grants the Administrator of the Division of Merit
Recruitment and Selection general authority to promulgate rules on
provisions for which the administrator has statutory responsibility.

2. The specific statutory authority to increase the reinstatement eligibility
period is found in ss. 230.31(1)(a), 230.33 (1) and 230.40 (3), Stats.,
which were amended by Act 307 to increase the eligibility period from
three to five years.

3. S. 230.31 (2) Stats., permits the Administrator to provide for the
reinstatement of persons who separate from a position while serving a
probationary period.

4. S. 230.25(3)(b), Stats., as created by Act 307, states that the
Administrator of the Division of Merit Recruitment and Selection may allow
a register to expire after 3 months, but only after considering the impact of
such an action on the policy of this state to provide for equal employment
opportunity and to take affirmative action

TEXT OF PROPOSED RULE

SECTION 1. ER-MRS 1.02 (29) is amended to read:

ER-MRS 1.02 (29) "Reinstatement" means the act of permissive re-appointment
without competition of an employe or former employe under s. 230.31, 230.33 eF
. 230.34 or 230.40 (3), Stats., to a position:

SECTION 2. ER-MRS 11.03 (1) is amended to read:
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ER-MRS 11.03 (1) OPEN COMPETITIVE OR PROMOTIONAL REGISTERS.
Eligibility on a register continues for 6 months from the date the register was
established or, on an integrated register, 6 months from the date the individual is
placed on the register. The administrator may allow a register to expire after 3
months, but only after considering the impact of such an action on the policy of
this state to provide for equal employment opportunity and to take affirmative
action, as specified in s. 230.01 (2), Stats.

SECTION 3. ER-MRS 16.025 is amended to read:

ER-MRS 16.025 PERIOD OF ELIGIBILITY Fhe-Except as otherwise provided
in ss. 230.33 and 230.40 (3), Stats., the period of eligibility for all reinstatements
and restorations shall begin and end as follows:

(1) For reinstatements based on reinstatement eligibility earned prior to July 5,
1998, the period of eligibility shall begin with the date of separation from the
position in which the eligibility was earned and end with the last day of the 3rd
year after the date of separation.

(2) For reinstatements based on reinstatement eligibility earned on or after July
5, 1998, the period of eligibility shall begin with the date of separation from the
position in which the eligibility was earned and end with the last day of the 5th
year after the date of separation.

(3) For restorations, the period of eligibility shall begin with the date of
separation from the position in which the eligibility was earned and end with the
last day of the 3rd year after the date of separation. ‘

Any (4) (a) Except as provided in par. (b), any act of reinstatement or restoration

must become effective during the 3-year-applicable period of eligibility specified
in subs. (1) to (3) orin ss. 230.33 or 230.40(3), Stats.

(b) An employe may be reinstated after the expiration of the applicable period of
eligibility if the employe submittettS a specific _request or application for
reinstatement to a specific vacancy during the applicable period of eligibility and
the employe is reinstated to the specific vacancy.

SECTION 4. ER-MRS 16.035 (1), (2) and (3) are amended to read:

ER-MRS 16.035 TYPES AND CONDITIONS OF REINSTATEMENT (1)
GENERAL. An employe who, prior to July 5, 1998, has terminated separated
from a_position _in the classified service without misconduct or delinquency or
who has accepted a voluntary demotion for personal reasons shall be eligible for
reinstatement in any agency for 3 years from the date of such resignration—oFf
demotion separation. An employe who, on or after July 5, 1998. has separated
from a position in the classified service without misconduct or delinquency or
P.3of 7 : 07/08/99
Revision Number 28

? ol

X



who has accepted a voluntary demotion for personal reasons shall be eligible for
reinstatement in any agency for 5 years from the date of such separation

(2) RETURN FROM UNCLASSIFIED POSITION. Any employe who left the
classified service prior to July 5, 1998 to accept pointment to an

unclassified position shall have reinstatement eligibility ir agency for 3 years
following the appointment to the unclassified service—or one year after
termination of the unclassified appointment, whichever is longer. Any employe
who left the classified service on or after July 5, 1998 to accept an appointment
to an unclassified position shall have reinstatement eligibility in (any agency for 5
years following the appointment to the unclassified service ox’6rie_year after
termination of the unclassified appointment, whichever is longer. The benefit
under this subsection is in addition to any benefit under s. ER-MRS 16.03 (4).

(3) DOWNWARD REALLOCATION OR RECLASSIFICATION OF A POSITION.
An employe whose position has been reallocated or reclassified to a
classification-with-a-lower-pay-rate-or-pay-range-maximum lower class prior to
July 5. 1998 shall have reinstatement eligibility in any agency for 3 years from
the date of the action. An_employe whose position has been reallocated or
reclassified to a lower class on or after July 5, 1998, shall have reinstatement
eligibility in any agency for 5 years from the date of the action. For definitions of
reallocation and reclassification, see s. ER 3.01 (2) and (3), respectively.

SECTION 5. ER-MRS 16.04 (2) is amended to read:

ER-MRS 16.04 (2) (title) SEPARATlON DURING THE PROBATIONARY

PERIOD. A person who o i . prior to July 5, 1998,
separates from a position without misconduct or delinquency while serving a
probationary period may be reinstated to a position in a class in the same elass
pay range or counterpart pay range or in a lower class than the position from
which the employe %@W%Wn—app@%g—aﬂmeﬂw
separated at any time during a 3 year period from the date of termination
separation providing the person is qualified to perform the work after the
customary orientation provided to a newly hired worker in the position. A person
who. on or after July 5. 1998, separates from a position without misconduct or
delinquency while serving a probationary period may be reinstated to a position
in a class in the same pay range or counterpart pay range or in a lower class
than the position from which the employe separated at any time during a 5 year
period from the date of separation providing the person is qualified to perform
the work after the customary orientation provided to a newly hired worker in the
position. The probationary time already served may be carried over by the
appointing authority, except as provided in s. 230.32 (2) (b), Stats. The
appointing authority shall determine the amount of carry-over at the time of the
reinstatement and shall give written notice of the amount to the employe. The
appointing authority shall keep a copy of that notice on file.
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Note: For movement to a position in a lower class while serving an original probationary period,
see ER-MRS 17.02 (1).

SECTION 6. ER-MRS 22.11 (title) and (1) (a), (b), (c) and (d) are consolidated
and amended to read:

ER-MRS 22.11 (title) REINSTATEMENT ELIGIBILITY AND CONDITIONS.

(1) When a vacancy, for which the employe is qualified, occurs in another
employing unit of the agency in any class other than the approved layoff group
from which the employe was terminated:

{a)-As as a result of layoff;

{b)-Exercised , exercised displacement rights;
{e}-Demoted , demoted as a result of layoff;, or

{d)Transferred transferred or demoted between agencies as a result of layoff;
and was terminated while on probation, the employe may be reinstated -at-the.
diseretion of the appointing authority within a 3-year period from the date of any
of the actions taken in this subsection as a result of being subject to layoff,_if the
action taken as a result of being subject to layoff occurred before July 5, 1998.

SECTION 7. ER-MRS 22.11 (1m) is created to read:

ER-MRS 22.11 (1m) When a vacancy, for which the employe is qualified, occurs
in another employing unit of the agency in any class other than the approved
layoff group from which the employe was terminated as a result of layoff,
exercised displacement rights, demoted as a result of layoff, or transferred or
demoted between agencies as a result of layoff and was terminated while on
probation, the employe may be reinstated at the discretion of the appointing
authority within a 5-year period from the date of any of the actions taken in this
subsection as a result of being subject to layoff, if the action taken as a result of
being subject to layoff occurred on or after July 5, 1998.

SECTION 8. ER-MRS 22.11 (2) is amended to read:

ER-MRS 22.11 (2) When a vacancy, for which the employe is qualified, occurs
anywhere in state service other than the agency from which the employe was
terminated as a result of layoff, exercised displacement rights, or demoted as a
result of layoff, the employe may be reinstated at the discretion of the appointing
authority within;
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a) a_3-year period from the date of action resulting from layoff if the action
occurred prior to July 5, 1998, or;

(b) a-5-year period from the date of action resulting from layoff if the action
océrred on or after July 5, 1998.

SECTION 9. ER-MRS 34.08 is amended to read: -

gy '

ER-MRS 34.08 TERMINATION [s. 230.27 (2), Stats.] .(1) Employes on a project
appointment may be terminated atany fime.

(2) Employes—so terminated prior to July 5, 1998 do not have layoff,
reinstatement. restoration or displacement rights or reinstatement eligibility to
any permanent, seasonal or sessional position unless those rights or eligibilities
were previously earned in a permanent, seasonal, or sessional position and are
being applied within three years of the date of separation from that position or
prior to the expiration of an approved leave of absence.

(3) Employes -se terminated on or after July 5, 1998 do not have layoff,
restoration or displacement rights to any permanent, seasonal or sessional
position unless those rights were previously earned in a permanent, seasonal, or
sessional position _and are being applied within three years of the date of
separation from that position or prior to the expiration of an approved leave of
absence.

4) Employes se‘terminated on or after July 5, 1998 do not have reinstatement
cligibility to_any permanent, seasonal or sessional position unless these-
eligibilities anersSpreviously earned in _a permanent, seasonal, or sessional
positiot and are being applied within five years of the date of separation from
that position offprior to the expiration of an approved leave of absence.

4

/7

EFFECTIVE DATE
This rule shall take effect on the first day of the month following publication in the
Wisconsin Administrative Register as provided in s. 227.22 (2)(intro), Stats.

FISCAL ESTIMATE

The lengthened permissive reinstatement period may result in lower agency
expenditures for filling vacancies because agencies will be able to appoint former
employes instead of recruiting new applicants. Additionally, individuals
reinstating may be eligible for higher pay than if they would have to start over
again, or if an individual not having reinstatement eligibility were hired instead.
However, it is impossible to estimate any cost impact.

Allowing employment registers to expire in 3 months, instead of 6 months, may

result in slightly higher expenditures if examinations are administered more
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frequently. However, these costs can be accommodated within existing agency
resources.

AGENCY CONTACT

Bob Van Hoesen

345 West Washington Avenue

Madison, W1 53702

Voice: (608) 267-1003

Fax: (608) 267-1020

e-mail: Bob.VanHoesen@der.state.wi.us.
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