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201 West Washington Avenue
P.O. Box 7870
Madison, Wisconsin 53707

\V. - {608) 265-1018
’ scon S’ n Tominy G. Thompson, Governor

Department of Commerce Philip Edw. Albert, Acting Secretary

October 29, 1998

Senate Chief Clerk Assembly Chief Clerk
Room 402 Room 402

1 East Main Street 1 East Main Strest
Madison, Wisconsin 53703 Madison, Wisconsin 53703
Dear Chief Clerks:

TRANSMITTAL. IN FINAL DRAFT FORM OF ADMINISTRATIVE
RULES AND REPORT

CLEARINGHOUSE RULE NO.:  98-126

RULE NO.: Chapter Comm 65

RELATING TO: Construction Site Ercsion Contro!

Pursuant to section 227.19, Stats., agencies are required to submit, in triplicate, copies of the proposed
administrative rules in final draft form together with a rule report and an analysis. The recommendations
received from the Legislative Council are also to be submitted.

Al this time, this material, together with cover letters to the President of the Senate and the Speaker of
the Assembly, is being transmitted for referrai to the standing committees for legislative review.

Respectfully submitted,

ﬂ/ ;é f’f it
7 bty ;j,/ W Iy

Philip Edw, Albert
Acting Secretary

COM-10536 {R.D9/98}



201 West Washington Avenue

P.O. Box 7970
’ Madison, Wisconsin 53707
\ M - (808) 268-1018
’sconS'n Tommy G. Thompson, Governor
Depariment of Commerce Philip Edw. Albert, Acting Secretary
October 29, 1998
Senator Brian Rude Represeniative Scott Jensen
Fresident of the Senate Speaker of the Assembly
119 Martin L. King Blvd, Rm 102 211 West, State Capitol
Madison, Wisconsin 53702 Madison, Wisconsin 53702

Dear Senator Rude and Representative Jensen:

NOTICE OF ADMINISTRATIVE RULES IN FINAL DRAFT FORM

CLEARINGHOUSE RULE NC.:  68-1268

RULE NG.. Chapter Comm 65

RELATING TO:  Construction Site Erosion Control

Section 227,19, Stats., requires agencies to submit proposed rules in final draft form to the presiding officer
of each house for referral to the appropriate legisiative standing commiltees.

The following information, as required by law, is being submitted to you.
1. Ruies in final draft form (in triplicate).

2. Report consisting of:
a) Rule Report.
b) Public Hearing Attendance Record.
¢} Public Hearing Comment and Agency Response Form.
d) Legisiative Council Rules Clearinghouse Report.
e) Response to Legisiative Council Rules Clearinghouse Report.
fy FEiscal Estimate.
g} Final Regulatory Flexibility Analysis.

if you have any questions regarding this matfier, please do not hesitate to contact us.

i?s;)/e%eziy submitted,
Vo
-‘-\,,\ Fi A 4:!(;;’/ Hspanc:
s A AES
Philip Edw. Albert

Acting Secretary

COM-10537 (R.09/98)



FINAL REGULATORY
FLEXIBILITY ANALYSIS

Department of Commerce

CLEARINGHOUSE RULE NO.:  98-126

RULE NO.:  Chapter Comm 65

RELATING TO: Construction Site Erosion Control

1. Reason for including or failing to include the following methods for reducing impact of the rule on
small businesses: Less stringent compliance or reporting requirements; less stringent schedules or
deadlines for compliance or reporting requirements; simplification of compliance or reporting
requirements; establishment of performance standards to replace design or operaticnal standards;
exemption from any or all requirements,

Section 101.1205 (1), Stats., requires the department to establish statewide standards for erosion control at
building sites. Exempting one segment of the population based on size of the business would negate the
value of the statewide standard.

2. Issues raised by small businesses during hearings, changes in proposed rules as a result of
comments by small businesses and reasons for rejecting any alternatives suggested by small
businesses.

The issues raised by small businesses were informational in nature and were incorporated into the rule draft
where appropriate. The one suggestion not incorporated into the rules would have allowed essentially
anyone to design erosion controf measures for all sites. This was rejected because the department must be
reasonably assured that only qualified persons are designing the erosion control measures for the larger
sites. For sites that disturb less than 5 acres of soil, which includes the vast majority of building sites in
Wisconsin, no credential is required by these ruies to plan and implement the ercsion control measures.

(Continued on reverse side)
COM-10538 (N.03/97)



Nature and estimated cost of preparation of any reports by small businesses.

The rules require ali owners of commercial bulidings that are planned for construction to fill out and submit a
site classification form. This farm is less than one page in length and requires only very basic information.

Nature and estimated cost of other measures and investments required of small businesses.

The rules require all owners of commercial buildings that are planned for construction to deveiop a soil
erosion confrol pian and o implement the confrol measures in that plan. These plans are typically developed
by an outside party with the required expertise, just as the building plans are developaed. However, these
rules aliow the building owner o develop erosion control plans for ail sites under 5 acres if the owner so
chooses.

Additional cost to agency of administering or enforcing a rule which includes any of the methods in
1. for reducing impact on small businesses.

Not applicable.

impact on public heaith, safety and welfare caused by including any of the methods in 1. for reducing
impact on small businesses.

Not applicable.



1997 Session
LRB or Bili No./Adm. Rule No.

ORIGINAL [ uppateD Chapter Comm 65
FISCAL ESTIMATE D CORRECTED D SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 (R02/97)
Sabject

Soil Erosion Control at Commercial Building Sites

Fiscal Effect
State: [::] No State Fiscal Effect
Check columns below only if bill makes a direct appropriation Increase Costs - May be Possible to Absorb
or affects a sum sufficient approoriation Within Agency’s Budget m Yes [x] Mo
Increase Existing Approptiation Increase Existing Revenues
Drecrease Existing Appropriaiion Decrease Existing Revenues D Decrease Costs

Create New Appropriation

Loeal: [X]No local government costs

E.Q Increase Costs 3.[3 increase Revenues 5. Types of Local Governmenial Units Affected:
D Permissive [:] Mandatory D Permissive D Mandatory D Towns B Viilages [:J’ Cities
20 Decrease Costs 4l ] Decrease Revenues i:i Counties [ Others
[:} Permissive D Mandatory | E} Perm%ssz’ve[j Mandatory [3 School Districts Qj WTCS Districts

Fund Seurces Affected Affected Ch. 20 Appropriations

Clarr Ursn Bero Oers Tsee [lseas
Assumptions Used in Arriving at Fiscal Estimate

It is anticipated that 8,000 construction sites will be annually registered under the proposed provisions of
chapter Comm 63, The $40 registration-filing fee will bring in $320,000 per vear. Tt is estimated that 50
individuals will request an erosion control planner credential @ $80 for a 2-year certification. This will
bring in $4,000 every 2 years or $2,000 per year. The anticipated increase in revenue from filing and
credential fees is $322,000 per year.

Of the 8,000 annual registered construction sites, it is estimated that 100 will be 5 acres or larger. Of
these 100 sttes, it is predicted that 50 will undergo a voluntary in-office plan review through the
Department of Commerce; at $300 per review plan, this will generate $15,000 per vear. Of the remaining
7,900 sites of less than 5 acres, we estimate 300 will undergo voluntary in-office pian review through the
Department of Commerce; at $200 per plan, this will generate $60,000 per year. The anticipated increase
in revenue from plan review fees is $75,000 per year.

The total anticipated mncrease in annual revenue is therefore $397.0G0.
b

The additional staff needed to handle the workload relative to the in-office plan review, consultation,
education and filing activities is anticipated to include one FTE Program Assistant I with salary and
fringes of $45,600 per year and one FTE Engineering Consultant with salary and fringes of $80,700 per
year. The additional staff required to provide the onsite review of erosion control measures and
enforcement inspections throughout the construction of the building will be 3 FTE Commercial Building
Inspectors with salary and fringes fotaling $215,400 per year. The total anticipated increase in costs is
$341,700.

Long-Range Fiscal Implications

None known or anticipated.

ra

e/ F¢lephone Na. Date

LE50¢ | poc=zf

Agency/Prepared by: (Name & Phone No.)
Commerce/Safety & Buildings
(Duane Hubeler 266-1390)




1997 Session

FISCAL ESTIMATE WGRKSHEET LRB or Biil No./Adm. Rule No. | Amendment No.
Detailed Estimate of Annual Fiscal Effect £ ORIGINAL DUPDATED Chapter Co 65

DOA-2047(R02/97) [_ICORRECTED [ JSUPPLEMENTAL P mm

Subject

Soil Erosion Control at Commercial Building Sites

I. One-time Costs or Revenue Impacts for State and/or Local Government {do not include in annualized fiscal effect):

$35,000 (37,000 per FTE position)

11, Annusalized Costs: Annualized Fiscal impact on State funds from:
Increased Costs Decreased Costs
A. State Costs By 'Category _ . $34I,700 $ -
State Operations - Salaries and Fringes
(FTE Position Changes} SFTE {- FTE}
State Operations - Other Costs -
Local Assistance -
Aids to Individuals or Organizations -
TOTAL State Cosis By Category $341,700 § -
B. State Costs By Source of Funds Increased Costs Decreased Costs
GPR $ S -
FED -
PRO/PRS $341,700 -
SEG/SEG-S -
Ii1. State Revenues- Compiete this only when proposal will increase or decrease Increased Rev, Decreased Rev.
B state revenues {e.g., lax increase, decrease in license fee, etc) $ g -
GPR Taxes
GPR Earned )
FED -
PRO/PRS $397,000 -
SEG/SEG-S -
TOTAL State Revenues $397,000 S -
NET ANNUALIZED FISCAL IMPACT
NET CHANGE IN COSTS 3 341,700 g 0
NET CHANGE IN REVENUES $ 367,600 $ 0

ure/TelephonyMNo. j Bate

Agency/Prepared by: (Name & Phone No.)

Authgrized Signat

Commerce/Safety & Buildings ;
(Duane Hubeler 266-1390)



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky
Director
{608) 2661946

David J. Stute, Director
Legislative Council Staff
{608} 266-1304

Richard Sweet
Assistant Director
{608) 266-2082

One E. Main 8¢, Ste. 401
P.G. Box 2536

Madison, W1 53701-2536 -
FAX: (608) 266-3830

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO 8. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY: THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUTNOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 98-126

AN ORDER to repeal Comm 5.63 (1) (a) 5. and (b) 5. and (4) (b) and 50.115; to renumber Comm
5.02 Table 5.02 lines 11 to 63, 5.06 Table 5.06 lines 11 to 63, 5.63 {4) (a), 50.18 (1) and 50.21 (6)
(intro.) (a) to (f); to amend Comm 5.02 Table 5.02 line 36, 5.06 Table 5.06 line 36, 5.61 (1}and 5.63
(5) (intro.) and (6) (a) 1. and ILHR 66.60; and to create Comm 2.32, 5.02 Table 5.02 line 11, 5.06
Table 5.06 line 11, 5.315, 5.675, 50.11 Note 3, 50.18 (1) (b) and 50.21 (6} (b} and ILHR 70.04 (2)
Note and chapter Comm 65, relating to construction site erosion control

Submitted by DEPARTMENT OF COMMERCE

08~31-98 RECEIVED BY LEGISLATIVE COUNCIL.
09-25-98 REPORT SENT TO AGENCY.

RNS:MCP:kjf;jt



Clearinghouse Rule No. 938-126
Form 2 ~ page 2 :

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY {s. 227.15 (2) (a)]

Comment Attached YES E NO ‘

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2} (¢}]

Comment Attached YES E NO [j

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d}]

Comment Attached YES D ' NO ia

4, ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) ()]

Comment Attached YES No [ ]
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2} {f}]
Comment Attached  YES vo [}

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS {s. 227.15 (2) (g1 ‘

Comment Attached YES ::I NO :;/]

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h}]

Comment Attached YES D _ NO i




WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE
Ronald Sklansky David J. Stute, Director
Director

Legislative Council Staff

{608) 2661546 (608) 266-1304

Richard Sweet
Assistant Director
{608) 26629582

One E. Main St., Ste. 401
P.O. Box 2536

Madison, W1 53701-2536
FAX: (608) 266-3830

CLEARINGHOUSE RULE 98-126

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.1

2. Form., Style and Placement in Administrative Code

a. Ins. Comm 5.675 (1) (b) 2., “to” should replace the hyphen.

b. In the treatment clause of Sgction 18, “Comm 50.18” should be inserted after
“renumbered.” A similar change is needed in SECTION 20.

c¢. The passive voice is used inappropriately throughout the rule. For example, see s.
Comm 50.21 (6} (b) 3.

d. The subchapter title should be placed beneath the subchapter number in subch. IfL.
Also, the format is different for the various subchapter titles. The format should be consistent.
{See s. 1.05 (2) (a), Manual.]

e. Ins. Comm 65.21 (7) (b) (intro.), the period should be replaced by a colon.

f. Section Comm 65.23 (1) (¢) (intro.) should be s. Comm 65.23 (1) (¢} 1. and the
subsequent subdivisions should be renumbered. This change should also be made in par. (d).
[See 5. 1.03 (8), Manual.]

4. _Adeguacy of References to Related Statutes, Rules and Forms

The cross-references in s. Comm 5.61 (1) refer to “Comm 66,” while the cross-references
in s. Comm 65.02 refer to “ILHR 66.” Are both of these references correct or should one be
used rather than the other?



-2

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In the first paragraph of the analysis, “feet” should be inserted after “square.”

b. The definition of “design storm” in s. Comm 65.03 (6) does not appear to be
necessary. The rainfall amounts used for designing erosion control measures are spec1f1€d n
Table 65.20. No additional explanation appears to be necessary.

¢. The phrase “in relation to” should be replaced by “under” in s. 65.03 (13).

d. “Responsible party” is defined in s. Comm 65.03 (15} as an agent designated by the
owner to act on the owner’s behalf. The rule could include a single provision stating that a
responsible party is authorized to take any actions specified in the rule as responsibilities of the
owner. This would avoid the need to refer to the “owner or responsible party” throughout the
rule.

e. Section Comm 65.04 relates to preexisting municipal ordinances. The corresponding
statute provides in s. 101.1205 (5m), Stats., that an ordinance may continue in effect if the
standards in the ordinance are more stringent than the standards promulgated by the department
by rule. However, s. 65.04 (1) (a) provides that the ordinance must be more stringent than the
requiremenis of this chapter. 1t is suggested that the language of the rule be redrafted to
conform to the statute,

f. The phrase “under the scope of this chapter” in s. Comm 65.08 (1) (intro.) appears to
be unnecessary. The term “construction site” is used in that provision, and the definition of
“construction site” in s. Comm 65.03 (4) appears to define the scope of the chapter.

¢. Section Comm 65.22 (2) (b} could be clarified by substituting “after” for the second

=]

“Of"’

h. The word “other” in s. Comm 65.22 (2) (c) is unnecessary.



RESPONSE TO
LEGISLATIVE COUNCIL CLEARINGHOUSE
REPORT

Department of Commerce

CLEARINGHOUSE RULE NO.:  98-126

RULE NO.:  Chapter Comm 85

RELATING TO:  Consfruction Site Erosion Control

Agency contact person for substantive questions.

Name: Jim Quast

Title: Program Manager

Telephone No.  266-9292

Legislative Counclt report recommendations accepted in whole.

D Yes No
2. Review of rules for form, style and placement in administrative code (8.227.15(2)(c))
a. D Accepted
. Accepted in part
. [:] Rejected

d. | X | Comments attached

o

O

4. Review rules for adequate references to related statutes, ruies and forms (s.227.15(2)(e))

a. { X j Accepted

b. l | Accepted in part

. }Re;ected

. D Comments attached

0

[

(Continued on reverse side)

COM-10539 (N.03/97;



5. Review language of rules for clarity, grammar, punciuation and plainness (5.227.15(2)(f})

a. | | Accepted

b. Accepted in part

c. || Rejected

d. Comments attached

Reasons for Rejecting Legislative Council Clearinghouse Comments

2. Review of rules for form, styie and placement in administrative code {s.227.15(2){c))
¢. Regarding Use of Passive Voice: Most, if not all codes from the Safety & Buildings Division use the
passive voice to state requirements. Ultimale responsibiity for code compliance lies with the property owner;
however, it is irrelevant whether the owner or one of the owner's many agents actually perform what is

required.

All other comments under 2. are accepled.

5. Review language of rules for clarity, grammar, punctuation and piainness (s.227.15(2)())

b. Regarding the "design storm” definition: There are other code sections where we specify design

requirements related to a specific design storm. The definition is required for those additional code sections.

{. Regarding a redundant definition: It is in the scope of the chapter where we state that only construction
sites over 2,000 square feet are included under the chapter. If this were added to the definition, it would

amount to adding a substantive code requirement to the definition of a ferm.
h. Regarding the word "other": This word is needed to clarify that there are two different compiiance times.
One compliance time applies to sediment displaced due to a storm event. The other compliance time

applies to all "other” reasons for the sediment displacement.

All other comments under 5. are accepted,



RULE REPORT

Department of Commerce

Rule No.:  Chapter Comm 65

Relating to: _Soil Erosion Control at Commercial Building Sites

Agency contact person for substantive questions:

Name James Quast

Title Program Manager

Telephone Number  266-9202

Agency contact person for intemal processing:

Name Duane Hubeler

Title Code Consultant

Telephone Number  266-1390

1. Agency statutory authority under which the agency intends to promulgate the rule(s).

ss. 101.02 (1), 101.19 {1), and 101.1205, Stats.

2. Citation of federal regulations which require adoption or which are relevant to the proposed
rule{s},

Federal Water Pollution Control Act (commonly known as the Ciean Water Act)

3. Citation of court decisions which are applicable to the proposed rule(s).

None known

COM-10550 (N.D3/97) Continued on reverse side



o

Description of the proposed rule(s).

The proposed rules establish statewide soil erosion control standards during the construction of
commercial buildings where more than 2,000 square feet of land surface is disturbed. Under the
proposed rules an erosion control plan must be developed and implemented at each construction
site to minimize the transport , due to a storm event, of disturbed soil off the site or into public
sewer inlets or the waters of the state. Erosion control measures for overland flow are to be based
upon a 2-year, 24-hour storm event and erosion control measures for channelized flow are {0 be
based upon a 10-year, 24-hour storm event.

The code will require all sites to be registered with the department and will differentiate sites by
their relative erosion potential. Sites that disturb 5 or more acres are classified as class | sites.
Sites that disturb less than 5 acres are classified as class i sites. Class | sites are required to
have the soil erosion controi plan developed by either a professianal designer, such as an architect
or engineer, or by a department-certified erosion control planner. Erosion control plans for Class |l
sites may be prepared by anyone. Erosion control plans will be subject to review by inspectors
during the normal course of their visits to the job sites, however, plans may be voluntarily sent to
the department for review and approval.

Reason for the proposed rute(s).

Section 101.1205 (1), Stats., requires the department to establish statewide rules for erosion
control at building sites for the construction of public buildings and buildings that are places of
empioyment. The proposed standards are intended to maintain or improve water quality by
minimizing soil erosion as a result of land disturbing activities at commercial building construction
sites.
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